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OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 595

Physicians Comparability Allowances

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management.is adopting as final its
interim regulations on Physicians
Comparability Allowances (PCA). The
interim regulations were issued to
comply with the revisions in the Federal
Physicians Comparability Allowances
Amendments of 1987 (Pub. L. 100-140).
The law extended the PCA authority for
three years, to September 30, 1990.
Physicians. Comparability Allowances
are paid to physicians in certain
situations where an agency is
experiencing recruitment and retention
problems. The interim regulations
increased the maximum allowances and'
extended the criteria used to determine
a physician's allowance category to
include certain service as a physician in
the Veterans Administration or as a
medical officer in the Commissioned
Corps of the Public Health S1ervice. In
addition, the interim regulations,
increased the time period for review of
agency PCA program plans from 15
calendar days to 45 calendar days.
EFFECTIVE DATE:, July 27, 1988.
FOR FURTHER INFORMATION CONTACT:.
JoAnn Perrini, (202) 632-7184. -
SUPPLEMENTARY INFORMATION: Interim.
regulation changes to the Physicians
Comparability Allowances program
were published and made effective on
March 14,1988 (53 FR'8141). The public
comment period ended May 13, 1988.
Two written comments were received-
one supported OPM's revised
regulations and the other questioned
why the time period for.review of PCA

program plans increased from 15 to 45
days. OMB's efforts to improve
management of PCA programs
Government-wide require more time for
careful review of agency plans.
Therefore, the review time was
extended. The interim rules are being
adopted as finalwithout change.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because they are changes which will
affect only employees of the Federal
Government.

List of Subjects in 5 CFR Part 595

Government employees, Health
professions and wages.
U.S. Office of Personnel Management.
Constance Homer,
Director.

Accordingly, OPM adopts as final its
interim regulations under 5 CFR Part 595
published on March 14, 1988, at 53 FR
8141.

[FR Doc. 88-14375 Filed 6-24-88; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 400

[Docket No. 5470S]

General Administrative Regulations-
Standards for Approval; Agency Sales
and Service Contract

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) issues a new
Subpart M in 7 CFR Part 400 to contain
the Standards for Approval; Agency
Sales and Service Contract combining
the standards for financial approval (7
CFR Part 400, Subpart C),with
provisions for operational standards,
effective with the 1989 Contract Year
beginning on July 1, 1988, and for each,
succeeding contract year. The intended

effect of this rule is to set forth
standards for financial approval and
provisions of operational standards
which must be met in order for a private
entity to be eligible for an Agency Sales
and Service Contract with FCIC.
EFFECTIVE DATE: July 1, 1988.

FOR FURTHER INFORMATION CONTACT:.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
January 1, 1993.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
.investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
indomestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons.
; This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have,
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
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Environmental Impact Statement is
needed.

FCIC herewith issues a new Subpart
M to 7 CFR Part 400, to include with
minor language changes those financial
standards now contained in 7 CFR Part
400, Subpart C, and combine them with
standards for operational approval
whch must be met by persons wishing to

- contract with FCIC under an Agency
Sales and Service Contract. FCIC has
determined that the new Subpart M will J
be effective for the 1989 contract year
which starts July 1, 1988, and for each
succeeding contract year thereafter.

The provisions contained in 7 CFR
Part 400, Subpart C, the present
Standards for Approval; Agency Sales
and Service Contract published on
September 19, 1986, at 51 FR 33237, will
remain in effect for the contract ending
June 30, 1988. 7 CFR Part 400, Subpart C
is removed and reserved, effective July
1, 1988.

The contract will continue from year
to year with an annual renewal date of
July I for each succeeding year unless
the Corporation or the Contractor gives
at least ninety (90) days advance notice
in writing to the other party that the
contract is not to be renewed.

The new contract to be offered,
effective July 1, 1988, for the 1989 and
subsequent contract years, incorporates
requirements with respect to electronic
transmission and receiving of
information concerning the original
executed crop insurance documents.

In order to effectively adminster the
electronic system requirements in
accordance with the contract
continuation provisions of § 400.208,
FCIC provided at least 90 days advance
notice in writing to present contractors
that the present contract for the 1988
contract year would not be renewed and
that the new contract would be
available on a continuing basis to all
present contractors and other interested
private entities meeting the standards
and requirements set forth in this Part.

A notice was published on Friday,
October 30, 1987, in the Federal Register
at 52 FR 41723, setting forth FCIC's
intention not to renew the present
contract under the conditions outlined
above.

In order for the reader to refer to
financial standard approval provisions
contained in 7 CFR, Subpart C, FCIC
herewith provides a re-designation table
to indicate the relocation of such
previous provisions in 7 CFR Part 400,
Subpart M:

Old New

7 CFR Part 400, Subpart C 7- CFR Part
400, Sub-
part M

§ 400.27 Applicability of Standards § 400.201
§ 400.28 Definitions ................ § 400.202
§ 400.29 Certification of submission.... § 400.203
§ 400.30 Notification of deviation

from standards .................................... § 400.204
§ 400.31 Denial or termination of

contract, and administrative reas-
sigpment of business ......................... § 400.205

§ 400.32 Financial qualifications for
acceptability. ........................ ........ § 400.206

§400.33 Representative licensing
and certification ................. § 400.207

§ 400.34 Term of the Contract ............. § 400.208
§ 400.35 Minimum level of business .... (1)
§ 400.36 OMB control numbers ............ § 400.210

1 Omitted.

The principal effect of the operational
standards for approval-is to provide for
the electronic transmitting and receiving
of information to and from FCIC with
respect to the original executed crop
insurance document.

In addition, this rule adds fire
insurance and allied lines to the types of
licenses which a contractor's
representative may hold as a current
license before selling crop insurance.

Each of the present Agency Sales and
Service Contractors under what is
referred to as a Master Marketing
Agreement (MMA) whose contracts
began on July 1, 1987, were made aware
of FCIC's intention to institute an
electronic transmission and receiving
system and sufficient time was provided
for other private entities seeking an
Agency Sales and Service Contract with
FCIC to provide for such a system.

Under the provisions of the Agency
Sales and Service Contract, the
contractor is required to electronically
transmit and receive information
relative to the original executed crop
insurance document. Before transmitting
or receiving electronic information, the
Contractor's electronic system is tested

- and approved by FCIC. Each Contractor
must maintain the system, as approved,
during the term of the contract.

This rule sets forth the requirements
for operational approval of the
electronic transmission and receiving
system described above.

On Friday, February 19,1988, FCIC
published a notice of proposed
rulemaking in the Federal Register, at 53
FR 4986, to contain the Standards for
Approval; Agency Sales and Service
Contract combining the standards for
financial approval (7 CFR Part 400,
Subpart C) with provisions for
operational standards, effective with the
1989 Contract Year beginning on July 1,
1988, and for each succeeding contract
year. The rule sets forth standards for
financial approval and provisions of

operational standards which must be
met in order for a private entity to be
eligible for an Agency Sales and Service
Contract with FCIC.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule.

One comment was received from the
National Association of Crop Insurance•
Agents ("NACIA") supporting the
proposed standards as a means of
strengthening the agency sales and
service delivery system. NACIA
proposed one amendment to the rule.

Another response was received from
LongView Crop Insurance Agency, Inc.
(LongView), presenting several
comments dealing with specific portions
of the Standards.

The comments, and FCIC's responses,
are outlined below and are identified, in
the case of LongView's comments, by
the respective section of the Standards:

Section 400.202 Definitions.

1. "BELL 208B (or compatible modem"
This definition requires the use of a

BELL 208B (or compatible modem) for
dial-up, half duplex 4800 or 9600 bits per
second (bps) electronic transmission of
data with respect to the original
insurance document. LongView
recommends reducing this requirement
to 2400 bps because this is the maximum
speed accepted by some Telenet
communications lines. If reduction is not
possible, it was suggested that FCIC
should adopt an alternative practice of
allowing companies to forward diskettes
to FCIC by overnight mail.

FCIC Response
FCIC appreciates LongView's concern

over modem requirements and draws
attention to § 400.210(e)(1) which
provide that ** "The Corporation may
approve other compatible specifications
if accepted by the Corporation and
requested by the Contractor * * " FCIC
records indicate that LongView's
nodem and support equipment are

installed and operative and no iecord of
request for change has been noted. If
communications facilities make
transmission at the required speed
impossible, FCIC will work with the
Contractor to establish an effective
system.

2. "3780 Protocol"
This defines the data communications

protocol (standard) that is a binary
synchronous communications (BSC),
International Business Systems (IBM)-
defined, byte controlled communications
protocol, using control characters and
syichronized transmission of binary
coded data. LongView says that this
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system is outdated with limited
capabilities and little.versatility to assist
private companies in the
communications process.

FCIC Response

The 3780 Protocol may not be the
"state of the art", but it is the system
requirement established by FCIC, and it
is supported by the Kansas City
Computer Center. FCIC has not received
complaints from any other MMA
contractor in this regard, nor has the
protocol been a source of problems.
FCIC appreciates LongView's
observations and offers assurance that
enhancements to the communication
system specifications in subsequent
years will be given consideration. FCIC
will not change the rule.

3. "Contract"

This defines the term "Contract" to
include, but is not limited to, the
itemized documents comprising the
content of the. Agency Sales and Service
Contract. LongView, noting that the
definition does not list FCIC Notices and
Memoranda, infers that companies
under this contract are not bound by
such an internal notice system and
suggests that a hardship is imposed on

* contract holders to operate the program
in compliance with FCIC rules, therefore
opening.the door to-contract termination
by FCIC'without recourse or
justification by the contractor. Further,
LongView assumes that exclusion of
reference in this subsection to FCIC
Notices and Memoranda indicates that
contractors need not comply with
FCIC's electronic transmission system
requirements. -

FCIC Response

FCIC believes LongView
misunderstands this subparagraph and
possibly confused it with terms of the -
contract itself. Such notices and
memoranda are normal written
communications between FCIC and the
contractor. The procedures and notices
are the written specifications for
operation of the program. The contract
requires that the Contractor adhere to
these procedures. The contract will
continue to specify that contractors
must comply with the procedures issued
by FCIC.

The establishment of an electronic
mail system is currently under review. It
may be offered to those contractors with
the capability to receive electronic mail.
This matter was discussed at a recent
MMA meeting and is not a subject of
these standards. FCIC contemplates no
change to this subparagraph.

4. "Minimum level of business"
- This subparagraph defines the
minimum level of business that a
company under contract must have as
being $500,000 measured by base .
premium for the preceding contact year.

LongView has no objection to this
term or its attendant requirements
provided that it is administered equally
among contractors, especially in cases
where a company may be in the process
of transferring accounts to a company
under a Reinsurance Agreement with
FCIC.

FCIC Response

FCIC has consistently administered
this requirement equally among.
contractors affected by these standards
(MMA's) However, FCIC, after giving
this matter due consideration, has
determined to eliminate the requirement
that MMA contractors maintain a
minimum level of business. The reason
was to. require that the Contractor
produce enough business to justify
support-from FCIC. The implementation
of electronic processing obviates the
need for this provision.

Section 400.204 Notification of
deviation from standards.

This subparagraph requires the
contractor to notify FCIC immediately if
the contractor deviates from the
standards. FCIC may require the
contractor to show compliance with
these standards if it is deemed
necessary. In this requirement, the
contractor is to report such deviations in
reference to the published standards.
-LongView suggests FCIC issue

guidelines as to what constitutes
'deviation from guidelines of a
significant nature to be reportable and
further suggests that this provision be
made to apply to FCIC, requiring FCIC
to issue notifications whenever it makes
a judgment not included in the
contract.

FCIC Response
As the heading implies, this

subparagraph requires the contractor to
report deviations from the standards
and not necessarily deviation from the
contract terms. Since the standards are
primarily based on the minimum
requirements which FCIC believes to be
necessary to provide services, deviation
is a severe matter which must be
brought Jo the agency's attention so that
appropriate steps may be taken to
protect the interest of the Corporation.

What constitutes a deviation is
apparent from the language of the
standards. FCIC requires the company
to inform it whenever deviation from the

standards becomes apparent so that
FCIC may be of some assistance to the
company in compliance and so that
FCIC may protect its interests. FCIC
contemplates no amendment to this
subparagraph based on the comment.

Section 400.205 Denial or termination
of contract, and administrative
reassinment of business.

LongView complains of FCIC's
intention to transfer an MMA
contractor's business to itself in the
event of contract default and request
FCIC publish its intentions in the event
of default of a Multi-Peril Crop
Insurance Company (MPCI) under a
Reinsurance Agreement with the
Corporation.

In comparing the MMA Contract with
the MPCI Agreement, LongView "doubts
that the terms and conditions are equal
or even meant to be equal", believing
that "MMA contractors should have the
same right as MPCI contractors in the
execution of transfers, or to sell the
business rather than having FCIC take'
.the MMA business and transfer it to an
MPCI company in a continued effort to
favor the MPCI delivery system."
LongView feels that the electronic
processing requirements make it "too
easy" for FCIC to damage MMA
contractors by "excessive"
interpretation of power.

FCIC Response

Under-§ 400.205, the-MMA contractor
has the right to sell and request
administrative re-assignment. of a partial
or-total "book of business" to another
MMA contractor. Once a contract
terminates, the entity no longer enjoys
any right granted under the contract. If
terminated, the contractor is prohibited'
from selling or servicing crop policies,
unless service is requested by FCIC
through the end of the crop insurance
period, and the policies revert to FCIC
because such crop policies are the
property of FCIC.

The "book of business" recorded to an
active contractor can be considered as
belonging to the contractor and has
value which may be sold. The Standard
Reinsurance Agreement (SRA) between
private MPCI Companies and FCIC
permits the Corporation to refuse to
accept additional liability from the
Company by providing notice to the
Company (Section VII E.) The
Companies are subject to law which
permits FCIC to cancel the agreement in
the event of negligent non-compliance or
breach.

Business may not be transferred from
a Master Marketer to an MPCI
Company. Interdelivery system transfers

24013



24014 Federal- Regisei i/ Vol; 53;,No. 123 /Monday,' Jufie' 27, 1988 / Rules and Regulations'

are not possible. Reinsured policies and
attendant documents must be filed with
the individual State Commissioners of
Insurance.

When an MPCI contractor is in
default, the Standards for Approval
which were published in the Federal
Register on Monday, May 11, 1987, at 52
FR 17540, make comparative provisions.

The provisions of 7 CFR 400.150-
400.157, Standard Reinsurance
Agreement-Standards for Approval,
contain the Financial and Operational
Standards applicable to MPCI
Companies. Section 400.154 states that
FCIC may terminate the Reinsurance
Agreement if the Company is out of
compliance. In this event, the Company
maintains the contracts without FCIC
reinsurance. The insurance contracts are
the property of the MPCI Company.

What differences there may be
between the two separate systems is
reflected only in the contracting
company's contractual responsibility;
individual initiative demonstrated by
the company in the market place; and,
the volume of business generated by
each on its own merit and ability.

The MMA delivery system involves a
company under contract with FCIC for
the selling and servicing of a Federal
crop insurance policy which is issued,
owned, and under direct control of
FCIC. FCIC establishes and maintains
the conditions for conducting business
under such a contract. An MPCI
company sells its own insurance policy,
the terms of which are approved by
FCIC, and for which the MPCI company
is solely responsible. That policy is then
reinsured by FCIC under the terms of
the agreement. The MPCI company
abides by FCIC rules with respect to
licensing, and institutes its own FCIC
approved training program. FCIC
contemplates no amendment to this
subparagraph based on the comment
received.

Section 400.207 Representative licensing
and certification.

LongView alleges that in § 400.207 of
the rule, FCIC is, with respect to
soliciting by licensed agents,
establishing rules that do not appear to
be practical nor are they equally applied
to both MMA and MPCI delivery
systems.

LongView alleges that the language in
§ 400.207(b) appears to open to question
several FCIC practices regarding, what is
a "Policy Issuing State." LongView
points out that FCIC issues all policies
from its offices in Kansas City, MO, and
the policies do not establish the
requirement that a farmer be living in
the same state where such farmer owns
or operates a farm. The example was

made of a family living (establishing ....
residence) in Colorado, while farming in
Nebraska.

Under this example.the c6mmentor
questions which is-the policy issuing
State and which State has precedence
with respect to a licensed agent,
Colorado orNebraska.

FCIC Response
FCIC regrets LongView's

misunderstanding of the dual delivery
system and whether FCIC requires
licensing and certification equally for
both systems. Agents are required to be
licensed under both systems.
Certification in crops insured is required
of MMA's but MPCI's must train their
agents in a comparable FCIC approved
training course.

Section VI.,B.,3 of the SRA states in
part, "The Company must sell all crop
insurance contracts reinsured hereunder,
through agents who are licensed by the
State in which each insurance contract
is written and have successfully
completed an FCIC-approved training
course for each crop written".

FCIC could refuse reinsurance for
policies which are sold by unlicensed
agents. The only difference in the two
systems on certification is that a
reinsured company is responsible for
certifying their agents in accordance
with the company's internal FCIC
approved certification program, while
an MMA company's agents must
successfully complete the FCIC Agents
Certification and Testing program.

Logic dictates that if a reinsured
company maintains an inadequate
certification program, this could lead to
poor sales; dissatisfied customers at the
time of loss; or, overpaid claims. In the
event of unhappy customers, the
company loses business to competition.
In the event of overpaid claims, the
company must reimburse FCIC, an
expensive alternative.

The insured's state of residence is
immaterial. FCIC insures the crop; not
the farmer. Therefore, an agent selling
the producer a crop insurance policy on
a crop grown in Nebraska, must be
licensed to operate as an agent in
Nebraska.

In that event, Nebraska is the "policy,
issuing state", and the Colorado-
licensed agent would not be able to sell
such a contract, unless such agent was
also licensed in Nebraska. FCIC
contemplates no amendment to this
subparagraph based on the comnpnt
received.,

Section 400.208 Term of the contract

LongView takes exception to the
language on breach of contract or failure
to-comply with the Standards in this

Part which may result in termination of
the contract by FCIC. LongView states
that FCIC appears to interpret breach of
contract as it pleases and has not
provided MMA's with a list of actions
constituting a breach or the opportuhity
of appeal. LongView requests that such •

,an appeal'be conducted through the
Department of Agriculture rather than
through FCIC.

FCIC Response

MMA's. are afforded recourse in the
matter, of contract disputes under the
U.S. Department of Agriculture's Board
of Contract Appeals (AGBCA), whose
regulations are found in 7 CFR Part 24.

FCIC provides Appeal Regulations
found at 7 CFR Part 400, Subpart J, under
which a contractor may seek recourse
from any determination made by FCIC
with respect to the contract prior to
recourse to the AGBCA, as follows:

(7 CFR 400.92(d) [Appeal is available
to:] Any party to a contract who has
received notification of a determination
by the Corporation regarding any terms
or conditions of the contract between
the person and the Corporation which
the party disputes; (Emphasis
supplied).

The provisions of 7 CFR Part 400,
Subpart J, § 400.91 defines a "person" as
being an individual, corporation,
association, partnership, or other
entity." Under either system of appeal,
FCIC normally will not take any action
against the contractor until the outcome
of the appeal has been determined,
unless the actions of the contractor are
such that suspension of the contractor is
warranted to protect the interests of
FCIC. FCIC has placed in the contract
those provisions it requires for contract
performance. The Corporation does not
intend to pick and choose or otherwise
develop a set of those requirements
which it considers more important than
others. The Corporation expects its
contractors to comply with the
proyisions of the contract.

.FCIC contemplatesno amendment to
- this subparagraph based on the.

comment received.

Section 4O0.209 Electronic
transmission and receiving system

LongView suggests there should be an
amendment allowing a contractor to
transmit data on acceptable tape or
diskettes by overnight mall, permitting a
back-up plan in the event of
transmission difficulties, thus avoiding a
breach of contract. This concept appears
to LongView as much more practical,
more accurate, and less costly than
electronic transmission.
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FCIC response
The full contract language allows for

the transmission of data via diskettes or
other electronic-media acceptable to the
Corporation in the event that a
contractor cannot transmit for three (3)
consecutive days. This is a back-up
capability and. not intended for normal
operations. FCIC contemplates no
amendment to this section based on the
comment received.

Comment by the National Association of
Crop Insurance Agents (NACIA)

NACIA voices concern over timely
payment of agents by the contracting

company. NACIA repeated its February
10, 1983, comment on the then proposed
standards, as follows: *.* "Master
Marketers (MMA's) have an obligation
to pay their agents the commissions they
receive on their agents' behalf from the
FCIC * * *. [If a master marketer'
defaults on its financial obligations to its
agents, the Federal crop insurance
delivery system will suffer serious
disruption." NACIA asserts that the
observation is as valid now as it was
then and that such a requirement should
be in either the 1989 MMA contract or in
the Standards for MMA contractors.

FCIC Response
FCIC has had isolated complaints

from agents, trying to collect
commissions from the MMA and asking
FCIC for assistance. In turn, FCIC has
contacted contractors and asked that
this obligation be met in a timely
fashion. While FCIC agrees with
NACIA, placing this requirement in
either the standards or the contract may
require FCIC to interpret and enforce
contracts between agents and MMA's.
In many instances, questions under
these agency oremployment contracts
are valid disputes between the parties.
FCIC is in no position to assume the role
of judge in these circumstances. FCIC
already possesses the authority to
suspend or debar any Master Marketer
who does not deal fairly and
responsibly with its agents. FCIC will
take that action in appropriate
circumstances.FCIC also recognizes an agent's
ability to take appropriate legal action
to protect the agent's interests in this
regard. FCIC fully expects all MMA
contractors to meet these agent
commission payments in a timely
fashion and has strongly emphasized
this expectation whenever necessary.

Government contractors are urged to
review, and become familiar vith, the
provisions of the suspension and
debarment regulations (48 CFR 9.406-
2(a)(4) (Debarment) and 48 CFR;9.407-

2(a)(4) (Suspension)) with respect to the
commission of any offense indicating a
lack of business integrity or business
honesty that seriously and directly
affects the present responsibility of the
Goverment contractor or subcontractor.
This also applies to the payment of
agent commissions.

It is the intention of FCIC to
strengthen language in the 1989 Agency
Sales and Service Contract to clarify
FCIC's authority under the provisions of
FAR to review the honesty and integrity
of MMA business practices. While this
authority, does not include power to
enforce the provisions of the contract
between the MMA's and their agents, it
would emphasize FCIC's authority to
suspend or debar contractors for
improper general business conduct
which seriously anddirectly affects the
present responsibility of the contractor.

List of Subjects in .7 CFR Part 400

Crop insurance, Agency sales and
service contract, Standards for approval.

Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
issues a new Subpart M in Part 400 of
Title 7 of the Code of Federal

- Regulations, effective for the contract
year beginning July 1, 1988, and for each
succeeding contract year.

* 400.27 through 400.36 [Removed and
Reserved]

1. Subpart C, consisting of §§ 400.27
through 400.36, is removed and reserved.

2. Subpart M is added to read as
follows:

PART 400-GENERAL
ADMINISTRATIVE REGULATIONS

Subpart M-Agency Sales and Service
Contract-Standards for Approval

Sec.
400.201 Applicability of standards.
400.202 Definitions.
400.203 Financial statement and certification.
400.204 Notification of deviation from

standards.
400.205 Denial or termination of contract,

and administrative reassignment of
business'

400.206 Financial qualifications for
acceptability.

400.207 Representative licensing and
certification.

400.208 Term of the Contract.
400.209 Electronic Transmission and

Receiving System...
400,210 OMB control numbers.,,

'Subpart M-Agency Sales and Service.
Contract-Standards for Approval

Authority: 7 U.S.C. 1506,1516.

§ 400.201 Applicability of standards.
Federal Crop Insurance Corporation

will offer an Agency Sales and Service
Contract (the Contract) toprivate
entities ibeeting the requirements set
forth in this subpart under which the
Corporation will insure producers of
agricultural commodities. The Contract
will be consistent with the requirements
of the Federal Crop Insurance Act, as
amended. and the provisions of the
regulations of the Corporation found at
Chapter IV of Title 7 of the Code of
Federal Regulations. The Standards
contained herein are required for an
entity to be a contractor under the
Contract.

§ 400.202 Definitions.'
For the purpose of these Standards
(a) 'Agency Sales and Service

Contract or the Contract" means the
written agreement between. the Federal
Crop Insurance Corporation
(Corporation) and a private entity
(Contractor) for the purpose of selling
and servicing Federal Crop Insurance
policies and includes, but is not limited
to, the following:

(1) The Agency Sales and Service
Contract;

(2) Any Appendix to the Agency Sales
and Service Contract issued by the
Corporation;

(3) Thd annual approved Plan or
Operation; and

(4) Any amendment adopted by the
parties.

(b) "BELL 208B (or compatible)
modem"--means a modem meeting the
standards developed by BELL
Laboratories for dial-up, half-duplex,
4800 or 9600bits per second (bps)
transmission of data utilizing 3780 (or
2780) protocol.,

(c) "Contract, the" see Agency Sales
and Service Contract.
* (d) 'Contractor's electronic system
(system)" means the data processing
hardware and software, data
communications hardware and
software, and printers utilized with the
system.

(e) "CPA" means a Certified Public
Accountant who is licensed as such by
the State in which the CPA practices.

(fQ "CPA Audit" means a professional
examination conducted by a CPA in
accordance with generally accepted
auditing standards of a Financial
Statement on the basis of which the
CPA expresses an independent
professional opinion respecting the
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fairness of presentation of the Financial
Statement.

(g) "Current Assets" means cash and
other assets that are reasonably
expected to be realized in cash or sold
or consumed during the normal
operation cycle of the business or within
one year if the operation cycle is shorter
than one year.

(h) "Current Liabilities" means those
liabilities expected to be satisfied by
either the use of assets classified as
current in the same balance sheet, or the
creation of other current liabilities, or
those expected to be satisfied within a
relatively short period of time, usually
one year,
• {i) "Financial Statement" means the
documents submitted to the Corporation
by a private entity which portray the
financial information of the entity. The
financial statement must be prepared in
accordance with Generally Accepted
Accounting Principles (GAAP) and
reflect the financial position in the
Statement of Financial Condition or
Balance Sheet; and the result of
operations in the Statement of Profit and
Loss or Income Statement.

(j) "Processing representative". means
a person or organization designated by
the, Contractor to be responsible for data
entry and electronic transmission of
data contained on crop insurance
documents.

(k) "Sales" means new applications
- and renewals of FCIC policies.

(1) "Suspended Data Notice" means a
notification of a temporary stop.or delay
in the processing of data transmitted to
the Corporation by the Contractor
because the same is incomplete.. non.
processable, obsolete, or erroneous.,

(in) "3780protocol"-means the dat;,
communications protocol (standard) tl it
is a binary synchronous
communications (BSC), International
Business Systems (IBM),defined, byte
controlled communications protocol.
using control characters and
synchronized transmission of binary
coded data.

§ 400.203 Financial statement and
certification.

(a) An entity desiring to become or
continue as a contractor shall submit to
the Corporation a financial statement
which is as of a date not more than
eighteen (18) months prior to the date of
submission.

(b) The financial statement submitted
shall be audited by a CPA (CPA Audit);
or if a CPA audited financial statement
is not available, the statement submitted
to the Corporation must be accompanied
by a certification of:

(1) The owner, if the business entity is
a sole proprietorship; or

(2) At least one of the general
partners, if the business entity is a
partnership; or

(3) The Chief Executive Officer and
Treasurer, if the business entity is a
Corporation, that said statement fairly
represents the financial condition of the
entity on the date of such certification to
the Corporation. If the financial
statement as certified by the Chief
Executive Officer and Treasurer,
partner, or owner is submitted, a CPA
audited financial statement must be
submitted if subsequently available.

§ 400.204 Notification of deviation from
standards.

A Contractor shall advise the
Corporation immediately if the
Contractor deviates from the
requirements of these standards. The
Corporation may require the Contractor
to show compliance with these
standards during the contract year if the
.Corporation determines that such
submission is necessary. If the
Corporation determines that the
deviation is temporary, the Corporation
may grant a temporary waiver pending
compliance within a specified period of
tiie. A waiver of any provision of these
standards will not be granted to an
applicant for a contract.

§ 400.205 Denial or termination of contract
and administrative reassignment of
business. -

Non-compliance with these standards
will result in:

(a) The denial of a Contract; or
(bl Termination of an existing

In the event of denial or termination
nf the Contract, all crop insurance
inlicies of the Corporation sold by the
".ontractor and all business pertaining
thereto may be assumed by the,
Corporation and may be
administratively reassigned by the
Ct:rporation to another Contractor.

§ 400.206 Financial qualifications for
acceptability.

The financial statement of an entity
must show total allowable assets in
excess of liabilities and the ability of the
entity to meet current liabilities by the
use of current assets.

§ 400.207 Representative licensing and
certification.

(a) A Contractor must maintain
twenty-five (25) licensed and certified
Contractor Representatives.
: (b) A Contractor's Representative who
solicits, sells and services FCIC policies
or represents-the Contractor in
solicitation, sales or service of such
policies must hold a license as issued by
the State or States in which the policies

are issued, which license authorizes the
sales of insurance in any one or more of
the following lines:

(1) Multiple peril crop insurance:
(2) Crop hail insurance;
(3) Casualty insurance;
(4) Property insurance;
(5) Liability insurance; or
(6) Fire insurance and allied lines.
The Contractor must submit evidence,

satisfactory to the Corporation, verifying
the type of State license held by each.
Representative and the date of
expiration of each license.

(c) A Contractor's Representative
must have achieved certification by the
Corporation for each crop upon which
the Representatiye sells and services
insurance.

§ 400.208 Term'of the contract.
(a) The term of the Contract shall

commence on July 1 or when signed. The
contract will continue from year to year
with an annual renewal date of July 1
for each succeeding year unless the
Corporation or the Contractor gives at
least ninety (90)'days advance notice in
writing to the other party that the
contract is not to be renewed. Any,
breach of the contract, or failure to'
comply with these Standards, by. the
Contractor, may result in termination of
the contract by the.Corporation upon
written notice of termination to the
Contractor. That termination w(II be
effective thirty (3d) dajs after mailing of
the no tice and terminatiop to the
Contractor.

(bj A Contractor who elects to
continue under the Contract for a
subsequent year must, prior to the
month of June, submit a completed Plan
of Operation which includes the
Certifications as required by § 400.203 of
this subpart. The Contractor may not
perform under the contract until the Plan
of Operation is approved by the
Corporation.

§ 400.209 Electronic transmission and
receiving system.

Any Contractor under the Contract is
required to:

(a) Adopt a Plan for the purpose of
transmitting and receiving
electronically, information to and from
the Corporation concerning the original
executed crop insurance documents;

(b) Maintain an electronic system
which must be tested and approved by
the Corporation;

(c) Maintain Corporation approval of
the electronic system as a condition to
the electronic transmission and
reception of data bythe Contractor,

(d) Utilize the Corporation approved
automated data processing and
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electronic data transmission capabilities
to process crop insurance documents'as
required herein; and

(e) Establish and maintain the
electronic equipment and computer
software program capability to:

(1) Receive and store actuarial data
electronically via telecommunications
utilizing 3780 protocol and utilizing a
BELL 208B or compatible modem at 4800
bits per second (bps);

(2) Enter and store information from
original crop insurance documents into
electronic format;

(3) Verify electronically stored
information recorded from crop
insurance documents with electronically
stored actuarial information;

(4) Compute and print the data
elements in the Summary of Protection;

(5) Transmit crop insurance data
electronically, via 3780 protocol utilizing
a BELL 208B or compatible modem at
4800 bps;

(6) Receive electronic
acknowledgements, error messages, and
other data via 3780 protocol utilizing a
BELL 208B or compatible modem at 4800
bps, and relate error messages to
original crop insurance documents; and

(7) Store backup data and physical
documents.
(The Corporation may approve other
compatible specifications if accepted by
the Corporation and if requested by the
Contractor)
§ 400.210 OMB control-numbers.

OMB control numbers are contained
in Subpart H of Part 400, Title 7 CFR.

Done in Washington, DC; on May 13,1985.
John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 88-14277 Filed 6-24-88; 8:45 aml
BILLING CODE 3410-00-M

Agricultural Marketing Service

7 CFR Parts 921,922, and 924

Expenses and Assessment Rates for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule will authorize
expenditures and es!ablish assessment
rates under Marketing Order Nos. 921,
922, and 924 for the 1988-89 fiscal year
established for each order. Each
marketing order requires that the,
assessment rate for a particular fiscal
year shall apply to all assessable
commodities handled from the beginning

of such year. An annual budget of
expenses is prepared by each
administrative committee and submitted
to the U.S. Department of Agriculture for
approval. The members of
administrative committees are handlers
and producers of the regulated
commodities. They are familiar with the
committees' needs and with the costs for
goods, services, and personnel in their
local areas and are thus in a position to
formulate appropriate budgets. The
assessment rate recommended by each
committee is derived by dividing
anticipated expenses by expected
shipments-of the commodity. Because
that rate is applied to actual shipments,
it must be established at a rate which
will produce sufficient income to pay the
committees' expected expenses. Funds
to administer these programs are
derived from assessments on handlers.
EFFECTIVE DATES: April.1, 1988, through
March 31, 1989 (§ 921.227); April 1, 1988,
through March 31, 1989 (§ 922.227); April
1, 1988, through March 31, 1989

'(§ 924.228).
FOR FURTHER INFORMATION CONTACT.
Jacquelyn R. Schlatter, Marketing
Specialist, Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 96456, Room 2525-S,
Washington, DC 20090-6456; telephone:
(202) 447-5120.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order Nos. 921 (7 CFR Part 921)
regulating the handling of fresh peaches
grown in designated counties in -
Washington; 922 (7 CFR Part 922)
regulating the handling of apricots
grown in designated counties in
Washington; and 924 (7 CFR Part 924)
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon. These orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a "nonmajor"
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 85 handlers
of Washington peaches, 60 handlers of
Washington apricots, and 40 handlers of
Washington-Oregon prunes subject to
regulation under their respective orders,
and approximately 400 Washington
peach producers, 200 Washington
apricot producers, and 350 Washington-
Oregon prune producers in their
respective production areas. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having average gross annual revenues
for the last three years, of less than
$500,000, and small agricultural service
firms are defined as those whose gross
annual receipts are less than $3,500,000.
The majority of these handlers and
producers may be classified as small
entities.

Each marketing order requires that the
assessment rate fora particular fiscal
year shall apply to all assessable
commodities handled from the beginning
of such year. An annual budget of
expenses is prepared by each
administrative committee and submitted
to the U.S. Department of Agriculture for
approval. The members of
administrative committees are handlers
and producers of the regulated
commodities. They are familiar with the
committees' needs and with the costs for
goods, services, and personnel in their
local areas and are thus in a position to
formulate appropriate budgets.'The
budgets are formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
each committee is derived by dividing
anticipated expenses by expected
shipments of the commodity. Because
that rate is applied to actual shipments,
it must be established at a rate which
will produce sufficient income to pay the
committees' expected expenses.
Recommended budgets and rates of
assessment are usually acted upon by
the committees shortly before a season
starts, and expenses are incurred on a
continuous basis. Therefore, budget and
assessment rate approvals must be
expedited so that the committees will
have funds to pay their expenses.

The Stone Fruit Executive Marketing
Committee (SFEMC) met on April 14,
1988, and unanimously recommended
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1988-89 marketing order expenditures
for Marketing Order Nos. 921, 922, and
924.

For Washington peaches,
expenditures of $18,378 and an
assessment rate of $2.25 per ton of
peaches under M.O. 921 were
recommended. In comparison, 1987-88
budgeted expenditures were $25,136 and
the assessment rate was $2.00 per ton.
On May 27,1988, the Washington Peach
Marketing Committee met and revised
their assessment rate to $1.20 per ton of
peaches and revised the crop estimate.
Assessment income for 1988-89 is
estimated at $14,040 based on the
revised crop estimate of 11,700 tons of
peaches. Committee reserves and other
funds will be available to cover the
anticipated $4,338 deficit for 1988-89.

For Washington apricots,
expenditures of $6,970 and an
assessment rate of $2.25 per ton of .
apricots under M.O. 922 were
recommended by the SFEMC. In
comparison, 1987-88 budgeted
expenditures were $5,802 and the
assessment rate was $1.25 per ton. On
May 27, 1988, the Washington Apricot
Marketing Committee met and revised
their assessment rate to $2.00 per ton of
apricots. Assessment income for 1988-89
is estimated at $7,000 based on a crop
estimate of 3,500 tons of apricots.

For Washington-Oregon prunes,
expenditures of $17,342 and an
assessment rate of $2.25 per ton of
prunes under M.O. 924 were
recommended by the SFEMC. In
comparison, 1987-88 budgeted
expenditures were $29,462 and the
assessment rate was $3.00 per ton. On
May 27, 1988, the Washington-Oregon
Fresh Prune Marketing Committee met
and revised their assessment rate to
$1.00 per ton of fresh prunes and revised
the crop estimate. Assessment income
for 1988-89 is estimated at $9,300 based
on the revised crop estimate of 9,300
tons of fresh prunes. Committee reserves
and other funds will be available to
cover the anticipated $8,042 deficit for
1988-89.

While this final action will impose
some additional costs on handlers, the
costs are in the form of uniform
assessments on all handlers. Some of
the additional costs may be passed on to
producers. However, these costs will be
significantly offset by the benefits
derived from the operation of the
marketing orders. Therefore, the
Administrator of the AMS has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

This action adds new § § 921.227,
922.227, and 924.228, and is based on
committee recommendations and other

information. A proposed rule was
published in the May 13, 1988, issue of
the Federal Register (53 FR 17056).
Comments on the proposed rule were
invited from interested persons until
May 23,1988. Comments were received
from the Washington Peach Marketing
Committee, the Washington Apricot
Marketing Committee, and the
Washington-Oregon Fresh Prune
Marketing Committee, in which they
requested the establishment of revised
assessment rates and/or crop estimates.'

After consideration of the information
and recommendations submitted by the
committees, the comments received, and
other available information, it is found
that this final rule will tend to effectuate
the declared policy of the Act.

These budgets and assessment rates
should be expedited because the
committees need to have sufficient
funds to pay their expenses, which are
incurred on a continuous basis. In
addition, handlers are aware of this
action, which was recommended by the
committees at public meetings.
Therefore, the Secretary also finds that
good cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
(5 U.S.C. 553).

List of Subjects in 7 CFR Parts 921, 922,
and 924

Apricots, Marketing agreements and
orders, Oregon, Peaches, Prunes,
Washington.
. For the reasons set forth in the

preamble, new § § 921.227, 922.227, and
924.228 are added as follows:

Note.-These sections will not appear in
the Code of Federal Regulations.

1. The authority citation for 7 CFR
Parts 921, 922, and 924 continues to read
as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601.674.

2. New § § 921.227, 922.227, and
924.228 are added to read as follows:

PART 921-FRESH PEACHES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON

§ 921.227 Expenses and assessment rate.
Expenses of $18,378 by the

Washington Fresh Peach Marketing
Committee are authorized, and an
assessment rate of $1.20 per ton of
assessable peaches is established for
the fiscal year ending March 31, 1989.
Unexpended funds may be carried over
as a reserve.

PART 922-APRICOTS GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

§ 922.227 Expenses and assessment rate.
Expenses of $6,970 by the Washington

Apricot Marketing Committee are
authorized, and an assessment rate of
$2.00 per ton is established for the fiscal
year ending March 31, 1989.
Unexpended funds may be carried over
as a reserve.

PART 924-FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND UMATILLA
COUNTY, OREGON

§ 924.228 Expenses and assessment rate.
Expenses of $17,342 by the

Washington-Oregon Fresh Prune
Marketing Committee are authorized,
and an assessment rate of $1.00 per ton
of assessable prunes is established for
the fiscal year ending March 31, 1989.
Unexpended funds may be carried over
as a reserve.

Dated: June 22, 1988.
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division, Agricultural Marketing
Service.
[FR Doc. 88-14373 Filed 6-24-88; 8:45 aml
BILUNG CODE 341002-M

NUCLEAR REGULATORY

COMMISSION

10 CFR Parts 30, 40, 50, 51, 70, and 72

General Requirements for
Decommissioning Nuclear Facilities

AGENCY: Nuclear Regulatory
Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
to set'forth technical and financial
criteria for decommissioning licensed
nuclear facilities. The amended
regulations address decommissioning
planning needs, timing, funding
methods, and environmental review
requirements. The intent of the
amendments is to assure that
decommissioning of all licensed
facilities will be accomplished in a safe
and timely manner and that adequate
licensee funds will be available for this
purpose. The final rule also contains a
response to a petition for rulemaking
(PRM-50--22), concerning
decommissioning financial assurance,
initially filed by the Public Interest
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Research Group (PIRG), et al. on July 5,
1977.
EFFECTIVE DATE: July 27, 1988.
FOR FURTHER INFORMATION CONTACT:
K. Steyer, C. Feldman, orF. Cardile, Office'
of Nuclear Regulatory Research, O.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
492-3824.
SUPPLEMENTARY INFORMATION:

Introduction

The NRC is amending its regulations
to provide specific requirements for the
decommissioning of nuclear facilities.
Specifically the regulations establish.
criteria in the following areas:'
Acceptable 'decommissioning
alternatives; planning for
decommissioning; assurance of the
availability of funds for
decommissioning; and environmental
review requirements related to
decommissioning.

Decommissioning as defined in the
rule means to remove nuclear facilities
safely from service and to reduce
residual radioactivity to a level that
permits release of the property for
unrestricted use and termination of the
license; Decommissioning activities are
initiated when a licensee decides to
terminate licensed activities.
Decommissioning activities do not
include the removal and disposal of
spent fuel which is considered to be an
operational activity or the removal and
disposal of nonradioactive structures
and materials beyond thatnecessary to
terminate the. NRC license. Disposal of
nonradioactive.hazardous~waste not -
necessary for NRC licensetermination is.
not covered by these regulations but'
would be treated by other appropriate
agencies having responsibility, over.
these wastes. If nuclear facilities are to
be reused for nuclear purposes,,
applications for license renewal or
amendment or for a new license are
submitted according to the appropriate
existing regulation. Reuse of anuclear
facility for other nuclear purposes 'is not
considered decommissioning because
the facility remains under license.,

These amendments apply to the
decommissioning of power reactors,
nonpower reactors, fuel reprocessing
plants, fuel fabrication plants, uranium
hexafluoride production plants,.
independent spent fuel storage
installations, and nonfuel-cycle nuclear
facilities. The decommissioning of
uranium mills and mill tailings, low-level
waste burial facilities, and high-level
waste repositories; has been treated in
separate regulatory actions.-These
amendments apply- to nuclear facilities
that operate through their normal

lifetime, as well as to those that may be
shut down prematurely.

The purpose of these amendments is
to assure that decommissionings will be
carried out with minimal impact on
public and occupational health and
safety and the environment. The
Commission's objective is that
decommissioned facility sites would
ultimately be available for unrestricted
use for any public or private purpose.
The amendments provide a regulatory
framework for more efficient and
consistent licensing actions related to
decommissioning. Although
decommissioning is not an imminent
health and safety problem, the nuclear
industry is maturing, in that nuclear
facilities have been operating for a
number of years, and the number and
complexity of facilities that will require
decommissioning is expected to increase
in the near future. Inadequate or
untimely consideration of
decommissioning, specifically in the
areas of planning and financial
assurance, could result in significant
adverse health, safety and,
environmental impacts. These impacts
could lead to increased occupational
and public doses, increased amounts of
radioactive waste to be disposed of, and
an increase in the number of
contaminated sites. The regulations
make clear that the liceniseeis,
responsible for the funding and
completion of decommissioning in a
manner which protects public health
and safety. Currentregulatioris cover the
requirements and criteria for
decommissioning in a limited way and
are not fully adequate to ddal' with
'liceiisee decommissioning requirements
effectively. Many licensing adtitities
concerning decommissioning have had
to be determined on a case-by-case
basis. This procedure results in
inconsistency in dealing with licensees
and in inefficient and unnecessary
administrative effort. With the increased
number of decommissionings expected,
case-by-case procedures would make
licensing difficult and increas6 NRC and
licensee s'taff resources needed for. these
activities.
Background

On March 13, 1978,'the Commission
publibhed ar Advance Notice'of %
Proposed Rulemaking in the Federal
Register (43 FR 10370), stating that the
Commission was reevaluating its
decommissioning policy and considering.
amendments to its regulations to'
provide more specific requitements
relating to the decommissioning of
nulear facilities. The plan for the
reevaluation included the developmient
of an information-base, the preparation

of a generic environmental impact
statement (GEIS), and based'on these,
the development of amendments to the
regulations. The information base for
preparation of the final rule is complete
and consists primarily of a series of
NUREG/CR reports on studies of the
technology, safety, and costs of
decommissioning various kinds of
nuclear facilities. These reports were
prepared by Battelle Pacific Northwest
Laboratories (PNL).1 In addition,
preliminary staff positions on the major
decommissioning issues have been
presented in staff (NUREG) reports. On
February'10, 1981, the Commission
announced the availability of the draft
GEIS for public comment (46 FR 11666).
Section 15 of the draft GEIS contains
certain policy recommendations. These
recommendations, as modified by
comments received on the draft GEIS
and other sources, provided the basis for
the.proposed amendments to the
Commission's regulations.

On February 11, 1985, the Commission
published a Notice of Proposed
Rulemaking on.Decommissioning
Criteria for Nuclear Facilities (50 FR
5600]. The proposed amendments
covered a number of topics related to
decommissioning that would be
applicable to 10 CFR Parts 30, 40, 50, 70,
and 72 applicants and licensees. The
origi nal comment period was-due to
expire May 13; 1985, but was extended
to July 13, 1985 to accommodate
requests from interested parties for an
extended comment period in. order to

fully evaluate the issues raised and
develop comments on the proposed rule.
Public comments received oh the
proposed rule were docketed and may
be examined at the Commission's Public'.
Document Room located at 1717 H
Street NW., Washington, DC.

Acceptable levels of residual
,radioactivity for release of property for
unrestricted use were not proposed as
part of this rulemaking. Commission
staff is participating in an interagency
working group, organized by the
Environmental Protection Agency (EPA),
deyeloping-Federal guidance on this
subject. Proposed Federal guidelines are
anticipated to be published by EPA and
EPA-has issued an advance notice of
proposed rulemaking (51 FR 22264, June
'18, 1986).-In'the interim, NRC is
developing interim guidance with
'respect to residual contamination
criteria.'

"A bibliography of the PNL and NJRC staff reports
:'and dth0e.backgrdund documents is'included at the
,end of the supplementary information. These;

documents are'available for inspection and copying
fT a'fee in,the Commission's Public Document .
'Room at 1717 H Steet NW., Washington, DC 2o555. '
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Overview of Comments on Proposed
Rule

A total of 143 different organizations
and individuals submitted comments on
the proposed rule. The commenters
represented a variety of interests.
Comments were received from Federal
government agencies, State agencies
(including State public utility
commissions], local governments,
universities, individuals, electric
utilities, material licensees, public
groups, utility and industry groups, and
financial, legal, and engineering firms.
The commenters offered from one to
over 50 comments each and presented a
diversity of views. The topics addressed
by the commenters addressed a wide *
range of issues and all parts of the rule.

The general response to the rule was
varied. A number of commenters
specifically expressed support for the
rule in general (or that no comment was
needed), although some of these made
suggestions for improvements. One
commenter indicated that the proposed
amendments will provide a foundation
from which acceptable decommissioning
planning and implementation programs
can be developed, and another indicated
that the Commission's assumptions
underlying the proposed rule are
reasonable and fair. Many specifically
commented on the need for rulemaking.
For example, one commenter stated that
although some states have begun
developing regulations, their efforts are
hampered by the lack of Federal
guidelines and another commenter urged
the Commission to quickly promulgate a
comprehensive set of regulations
governing the planning, safety, and
financing of decommissioning. Others
implied the need for rulemaking but felt
that the proposed rule was inadequate
to satisfy its intent and generally
recommended stricter, more detailed
regulations. A few of these suggested
the rule be redrafted and republished for
comment. In contrast, some commenters
argued that existing rules were adequate
and that this rule was unnecessary,
overly prescriptive, and burdensome.
For example, one commenter indicated
that there is no evidence from
experience with power reactors that
there would be any adverse impacts in
the absence of this rule and that this
rule represented an unfair burden to
nuclear power facilities compared to
other public risks; and another pointed
out that decommissioning methods are
regulated by public utility commissions
and that NRC should only step in to
ensure safety.

The detailed rationale supporting
these general comments is presented in
the succeeding sections of this

Supplementary Information.
Modifications have been made to the
rule as a result of some of these more
specific comments..Based on its
consideration of the comments, the
Commission continues to believe that
the rule's approach presents the best
available method for assuring that
licensees develop plans sufficient to
carry out decommissioning in a manner
which protects public health and safety.

Major issues contained in the public
comments and resulting changes in the
rule are discussed below. The detailed
responses to individual comments are
documented in NUREG-1221 entitled
"Summary, Analysis and Response to
Public Comments on Proposed Rule
Amendments on Decommissioning
Criteria for Nuclear Facilities" (Ref. 26].
Copies of NUREG-1221 may be
purchased through the U.S. Government
Printing Office, P.O. Box 37082,
Washington, DC 20013-7082. Copies
may also be purchased from the
National Technical Information Service,
U.S. Department of Commerce, 5285 Port
Royal Road, Springfield, Va 22161. A
copy is available for inspection or
copying for a fee in the NRC Public
Document Room, 1717 H Street NW.,
Washington, DC 20555. The discussion
of comments in this Supplementary
Information is structured according to
the general subjects treated by the rule
and discussed in the Supplementary
Information to the Proposed Rule. These
subjects include, in order of discussion,
decommissioning alternatives and
timing, planning, financial assurance,
residual radioactivity limits,
environmental review requirements, and
other general comments.

Summary and Discussion of Comments
on Proposed Rule

A. Decommissioning Alternatives and-
Timing

Comments received on the subject of
decommissioning alternatives covered
several areas. These included
clarification of the definition of
decommissioning, criteria used for the
choice of the alternative in particular
cases, and general questions as to
acceptability of the decommissioning
alternatives.

1. Definition of decommissioning. Two
commenters indicated that requiring
unrestricted use as part of the definition
of decommissioning is too restrictive.
Reasons given for this comment include
the fact that it would inhibit future use
of the site and would preclude
alternative deconimissioning methods
which provide reasonable assurance of
public health and safety without
releasing the site for unrestricted use. In

contrast four commenters stated that
decommissioning should clearly result in
safe unrestricted use'of the site.

In response, it is the Commission's
belief that there is nothing in the
definition which would inhibit future use
of the site once the license is terminated.
According to amended § 50.2 (and
related sections in the other parts]
decommissioning is defined as resulting
in release of the property for
unrestricted use and termination of the
license. Unrestricted use refers to the
fact that from a radiological standpoint,
no hazards exist at the site, the license
can be terminated, and the site can be
considered an unrestricted area. This
definition is consistent with the
definition of an unrestricted area as it
exists in 10 CFR 20.3 as being "any area
access to which is not controlled by the
licensee for purposes of protection of
individuals from exposure to radiation
and radioactive materials and any area
used for residential quarters." The
alternatives for decommissioning
provide different ways to accomplish
decommissioning as defined in the rule,
i.e., alternative ways to reduce residual
radioactivity to a level permitting
release of the property for unrestricted
use and termination of license. These
alternatives are DECON, SAFSTOR, and
ENTOMB which are discussed in more
detail below but which primarily consist
of activities which either result in
prompt dismantlement of the facility or
which permit a storage period during
which radioactive decay can occur prior
to dismantlement of the facility. Each of
the alternatives includes all those
activities necessary to lead to
termination of the NRC license. Once
the license is terminated, the facility
buildings and site can be used for any
other non-nuclear purposes, including
industrial purposes. The use made of the
facility.after termination of the NRC
license is independent of the alternative
used to decommission the facility. With
regard to reuse of the site for nuclear
purposes, there is nothing in the rule
preventing such reuse. As indicated
above, reuse of the nuclear facility for
other nuclear purposes is not considered
decommissioning. Therefore, a licensee
would not be required to submit a
decommissioning plan or apply for
termination of license.

As noted in Sections A.2 through A.4
of this Supplementary Information, the
rule considers the use of alternative
decommissioning methods which delay
the completion of decommissioning
thereby not releasing the site for
unrestricted use during a period of
radioactive decay. The definition of
decommissioning as well as the
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definitions of the alternatives contained
in the Supplementary Information to the
proposed rule indicate that, if permanent
cessation of nuclear activity occurs at
the facility, the licensee is to propose to
NRC the method that it intends to use in
decommissioning the facility in a
manner ultimately leading to the return
of the site to an "unrestricted area"
according to the definition of 10 CFR
20.3 and the termination of the facility
license. In determining whether a -
particular site is free from radiological
hazards, the Commission will take a
hard look at the extent to which the site
has been previously used to dispose of
low-level radioactive wastes by land
burial and will decide what remedial
measures, including removal of such
waste offsite, are appropriate before the
site can be released for unrestricted use
and the license terminated.

Six commenters indicated that the
rule needed to provide clarification as to
what facilities are covered by the
decommissioning rule. These
commenters indicated that there
appeared to be a discrepancy between
the proposed § 50.2 which defined
decommissioning as removing a facility
"safely from service and reducing
residual radioactivity to a level that
permits release of the property for
unrestricted use and termination of
license" and the Supplementary
Information which indicates that
decommissioning means to remove
"nuclear facilities" from service
including "the site, buildings and
contents, and equipment associated
with any licensed NRC activity'." Two
commenters indicated that the rule
should clarify that it does not apply to
the nonradioactive portion of the
facility.

In response to this comment, the
definition of decommissioning in § 50.2
clearly defines what is intended by this
rulemaking, namely that
decommissioning involves those
activities necessary to remove a facility
safely from service and to reduce
residual radioactivity to a level that
permits release of the property for
unrestricted use and'termination of
license. Section 50.82 indicates that a
licensee must provide NRC with a plan
indicating how these activities will be'
carried out and that this plan will be
approved if it demonstrates that the
decommissioning will be performed in a
safe manner. Section 50.82(f) indicates
that the NRC will terminate the facility
license if the terminal radiation survey
demonstrates that residual radioactivity
has been reduced such that the facility
and site are suitable for release for
unrestricted use. The definition of

decommissioning in §.50.2 is general and
its application in any given case will
depend on specific circumstances,

The decommissioning rule applies to
the site, buildings and contents, and
equipment associated with a nuclear
facility that are or become contaminated
during the time the facility is licensed,
and to activities related to the definition
of "decommission" in the amended
regulations. The decommissioning rule
will not apply to the disposal of
nonradioactive structures and materials
beyond that necessary to terminate the
NRC license. Disposal of nonradioactive
hazardous waste not necessary for NRC
license termination is not covered by
these regulations but would be treated
by other appropriate agencies having
responsibility over these wastes.

2. Criteria used for choice of
alternative. A number of commenters
indicated that the rule does not contain
sufficient criteria that a utility can use in
choosing which decommissioning
alternative should be used and that can
be used in the review and evaluation of
that choice. Some of these commenters
pointed out that these criteria should
factor in important cornsiderations to be
made in the choice, including clarifying
what is sufficient benefit for delaying
decommissioning, and that the choice of
alternative be based on a detailed
assessment demonstrating that the
health and safety of the public is
protected. These commenters indicated
that better criteria on sufficient benefits
should be included in the rule,
specifically the degree of reduction in
occupational radiation exposure,
generation and disposal of waste,
assurance that decommissioning will
take place, radiation doses to the public,
and quality of decommissioning
operations. Other commenters
mentioned that economic or other
factors should also be included as being
sufficient benefit, including comparative
cost of alternatives, presence of other
facilities at the site, development of new
decommissioning techniques, and need
to store wastes or spent fuel at the site.
Some commenters indicated that it was
not satisfactory to include criteria on
acceptable alternatives in regulatory
guides as is proposed in the statement of
considerations while other commenters
indicated that it is.

In response, it should be noted that
the intent of the rule is to provide the
necessary guidelines with regard to use
of decommissioning alternatives in a
manner which protects the public health
and safety. Specifically, the rule
includes requirements that, at the time
of termination of operations, licensees
submit a decommissioning plan to the

NRC which contains an indication of the
decommissioning alternative to be used
and a description of the activities
involved and the controls and limits on
procedures to protect occupational and
public health and safety for that
alternative. Discussion of how the
decommissioning plan and the chosen
alternative are evaluated in terms of
protecting health and safety is contained
below in Section B.2.

In addition, § 50.82 of the proposed
rule stipulated that alternatives which
significantly delay completion of
decommissioning, such as use of a
storage period, will be acceptable if
sufficient benefit results. This section of
the proposed rule has been modified in
two ways. The first is to be more
definitive in terms of acceptable
'decommissioning alternatives by
permitting power reactors to use
alternatives which provide for
completion of decommissioning within
60 years. This is consistent with the
technical data base developed as part of
the rulemaking (Refs. 2 and 3) and with
the conclusions of the Supplementary
Information to the Proposed Rule. In the
Supplementary Information, it was
indicated that DECON or SAFSTOR for
up to 50 years are reasonable options for
decommissioning a light water power
reactor. The reason for both of these
alternatives being acceptable is that
both have benefits and both are capable
of being carried out in a manner which
protects'ublid health and safety. In
selecting 60 years as an acceptable
period of time for decommissioning of a
nuclear power reactor, the Commission
96nsidered the amount of radioactive
decay likely to occur during an
approximate 50-year storage period and
the number of months expected to be
needed to dismantle the facility (Refs. 2
and 3). In addition to this change, the
modified rule also states that
consideration will be given to a
decommissioning alternative which
provides for completion of
decommissioning beyond 60 years for
power reactors only when necessary to
protect public health and safety.
Factors, set out in the modified rule,
which would be considered in.
evaluating an alternative which
provides for completion of
decommissioning beyond 60 years
include unavailability of waste disposal
capacity and other site specific factors
affecting capability to carry out
decommissioning safely, including
presence of other nuclear facilities at the
site.

Section 50.82(b)(1) of the proposed
rule has also been modified-for
nonpower reactors. Because of the
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variety of type of these reactors, specific
criteria on time periods for completing
decommissioning, such as indicated
above for power reactors, are not
included for nonpower reactors.
However, the proposed rule has been
modified to provide additional detail on
the factors affecting acceptability of
decommissioning alternatives for
nonpower reactors. These factors
include considerations affecting waste
disposal for the different alternatives
and other site-specific factors affecting
capability to carry out decommissioning
operations safely, such as presence of
other nuclear facilities at the site and
reduction of occupational and public
radiation exposures associated with the
different alternatives. Other factors not
related to protection of health and
safety are not included in the
consideration of alternatives in the
modified rule. In addition, Regulatory
Guide 1.86 will be revised to provide
additional guidance on the
decommissioning alternatives,
specifically guidance on the factors
affecting delay in completion of
decommissioning. Use of the modified
rule in conjunction with the regulatory
guidance will provide for an expeditious
licensing procedure. A licensee's
proposed decommissioning alternative
will be reviewed based on the criteria
and guidance discussed here and in
Section B.2 for acceptability in terms of
completing decommissioning and
protecting public health and safety.

One commenter noted that neither the
NRC nor the licensees can properly
assess costs and benefits attributable to
different alternatives due to the lack of
sufficient information on occupational
exposure. The commenter noted that
NRC had no experience with
decommissioning large, aged reactors
and that, for example, the experience at
the cleanup at TMI-2 had shown the
workers were being exposed to
radiation levels six times higher than
expected. Thus, it is likely the
decommissioning estimates of exposure
are gross underestimates. In addition,
the commenter stated that there is'much
uncertainty with regard to radiation
effects on human health. Furthermore,
the* commenter indicated that the
Generic Ehvironmental Impact
Statement on Decommissioning
(NUREG-0586) (Ref. 20), which provides
a basis for this rulemaking, does not
adequately address health and genetic
effects. Hence the commenter noted it is
difficult to assess the proper alternative
and that, in any event, in making
assessments NRC should use
t;onservative estimates.

In responding to this comment it
should be noted that NRC has had
Battelle Pacific Northwest Laboratory
(PNL) prepare detailed analyses of the
technology, safety, and costs of
decommissioning. These reports were
prepared for a number of nuclear
facilities and are listed in the Reference
section. The PNL reports contain
estimates of expected occupational
radiation exposures based on an
analysis of work activities involved in
decommissioning and radiation levels
expected at the end of reactor life.
. While it is true that no large, aged
reactors have been decommissioned, the
PNL reports represent a reasonable
analysis of the occupational dose which
would be incurred at decommissioning.
They provide sufficient information on
which assessment of different
alternatives can be made, specifically
that DECON can be carried out while
maintaining occupational exposures at
reasonable levels while SAFSTOR and
ENTOMB can result in, reduction in
occupational exposures. Thus, choice of
the alternative can be made.

It should be noted that for any of the
alternatives, occupational exposures
will be limited by the requirements of 10
CFR Part 20 and that, in particular,
licensees should maintain exposures to
workers to as low as reasonably
achievable levels. Thus, radiation
exposure to workers will be kept at
acceptable levels for any of the
alternatives used. The health impacts of
radiation and concerns over whether
limits on exposure should be raised or
lowered are outside the scope of this
rulemaking and are the type of issues
being addressed currently in a separate
rulemaking that proposes to amend 10
CFR Part 20. The allowed occupational
exposures during the decommissioning
period will conform to the requirements
of 10 CFR Part 20. The Generic
Environmental Impact Statement
(NUREG-0586) (Ref. 20) analyzed. the
occupational exposures which would be
received during decommissioning and
found that over a 4-year
decommissioning period they would be
similar to that which would be
experienced at an operating facility on a
yearly basis. Thus, NRC determined that
the health impact of decommissioning
did not add significantly to the operating
plant impact.

In summary, the information currently
available provides NRC with a
reasonable understanding of the safety
aspects involved in decommissioning,
and also provides sufficient information
to evaluate alternatives. As more
information becomes available, NRC
will factor it into the decision-making

process. It is not feasible to compare the
increases in the estimates at TMI-2 to
decommissioning since the TMI-2
estimates were for a post-accident
situation where there was significant
contamination and the situation was
initially uncertain with regard to
contamination levels and cleanup
procedures. When licensees prepare
their decommissioning plans for
submittal to the NRC for approval under
the requirements of 10 CFR 50.82, they
will have more information about the
conditions in the reactor and will
provide more up-to-date information
about occupational exposures during
decommissioning. At that time NRC will
be able to evaluate the choice of
decommissioning alternative for the
specific facility.

3. DECON and SAFSTOR
Decommissioning Alternatives. DECON
and SAFSTOR are defined in the
Supplementary Information to the
proposed rule as follows: DECON is the
alternative in which the equipment,
structures, and portions of a facility and
site containing radioactive contaminants
are removed or decontaminated to a
level that permits the property to be
released for unrestricted use shortly
after cessation of operations; SAFSTOR
is the alternative in which the nuclear
facility is placed and maintained in a
condition that allows the nuclear facility
to be safely stored and subsequently
decontaminated (deferred
decontamination) to levels that permit
release for unrestricted use. -

A number of commenters expressed
opinions on the rule with regard to
allowing use of DECON and SAFSTOR.
Some commenters favored the use of
DECON, one in particular noting that it
should be used at a site of high potefitial
for a seismic event. Other commenters
noted the problems associated with
DECON including the higher
occupational exposure involved and
problems associated with inability to
dispose of wastes. Some commenteis
noted that site specific factors should
come into play and that either DECON
or SAFSTOR should be possible. Some,
commenters noted that because of
problems associated with DECON, that
SAFSTOR was the best option. Two
cdmmenters expressed the opinion that

- the rule seems to favor use of DECON
for reactors.

The NRC is aware of and has
considered the issues related to the
advantages.and disadvantages of the
DECON and SAFSTOR options.' The.
studies done for NRC by Battelle Pacific
Northwest Laboratory (PNL) considered
factors such as cost of the alternative
and occupational exposure and waste
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volumes associated with each
alternative. The PNL studies also
considered the effects on
decommissioning of interim inability to
dispose of wastes offsite. The Generic
Environmental Impact Statement on
Decommissioning Nuclear Facilities
(NUREG-0586) (Ref. 20) prepared by
NRC also addressed the advantages and
disadvantages of DECON versus
SAFSTOR including the fact that
DECON releases the site for unrestricted
use in a much shorter time period than
SAFSTOR, whereas use of SAFSTOR
would reduce occupational exposures
and waste volumes. Both of these
alternatives satisfy the definition of
decommissioning in § 50.2. Based on the
documents indicated above and on the
discussion in the Supplementary
Information to the proposed rule, the
conclusion of the Supplementary
Information regarding thesetwo
alternatives is that DECON or 30- to 50-
year SAFSTOR are reasonable options
for decommissioning light water power
reactors. As indicated in Section A.2,
the proposed rule has been modified to
permit use of DECON or SAFSTOR for
up to 60 years as long as it is
demonstrated that they will be
performed in a manner which protects
public health and safety. Use of the 60-
year time period in the modified rule is
not intended to mean that if DECON is
selected that it would be acceptable for
it to last that long; periods of 5-10 years
would be more reasonable for DECON.

With regard to SAFSTOR, six
commenters stated that the rule should
contain requirements that if the
SAFSTOR alternative is chosen, reactor
decommissioning be completed
following storage periods of a maximum
of 30-50 years because after this time
period there will be little benefit in dose
or waste volume reduction. In contrast,
four commenters stated that even a 100-
year period was too restrictive because
periods of over 100 years are allowed in
waste disposal facilities. Four
commenters indicated that the rule
should provide criteria by which the
appropriate length of time for the
storage period of SAFSTOR can be
determined, balancing site-specific costs
and benefits.

The Commission does not believe it
necessary for the rule to contain an
absolute time limit on how long
SAFSTOR can last. Instead, as noted in
Section A.2, modified § 50.82(b)
indicates that a power reactor licensee's
decommissioning plan must indicate a
choice of decommissioning alternative,
that DECON or 60-year SAFSTOR is
acceptable, and that consideration will
be given to alternative methods for

decommissioning which provide for
completion of decommissioning beyond
60 years when necessary to protect
public health and safety. Factors
considered in evaluating an alternative
which provides for completion of
decommissioning beyond 60 years
include lack of waste disposal capacity
or other factors affecting safety,
including presence of other nuclear
facilities on the site. The rule does not
contain a specific limitation on the
length of time for SAFSTOR beyond the
time period indicated in the modified
rule. The case-by-case considerations,
such as shortage of radioactive waste
disposal space offsite or presence of an
adjacent reactor whose safety might be
affected by dismantlement procedures,
or other similar site specific
considerations, mean that the
appropriate delay for a specific facility
must be based on factors unique to that
facility and could result in extension of
completion of decommissioning beyond
60 years. Based on this, the NRC
considers the setting of an absolute time
limit on SAFSTOR to be impractical and
unnecessary. In addition, the expected
revisions to Regulatory Guide 1.86
setting out guidance on the factors
discussed above will provide the NRC
the flexibility to consider-specific cases
while still providing assurance that the
health and safety of the public is
protected.

Although the final rule does not
contain specific restrictions on the time
.period involved 'for delay in completion
of decommissioning, the Supplementary
Information to the proposed rule does
indicate that this period should be on
the order of 100 years because this is
considered a reasonable time period for
reliance on institutional control.
Although commenters refer to longer
periods of storage for waste disposal
facilities there are somd differences
between these two situations which
must be considered, including the fact
that in the case of the waste disposal
facility the NRC transfers the license for
the facility to the State or Federal
government agency that owns the
disposal site following satisfactory site
closure whereas the reactor facility
would remain licensed by a private
organization, and that there are only a
small number of disposal facilities
compared to possibly over 100 reactor
facilities.

4. The ENTOMB Alternative.
ENTOMB was defined in the
Supplementary Information to the
proposed rule as the alternative in
which radioactive contaminants are
encased in a structurally long-lived
material, such as concrete; the

entombed structure is appropriately
maintained and continued surveillance
is carried out until the radioactivity
decays to a level permitting unrestricted
release of the property.

A number of commenters indicated
that the rule should expressly prohibit
the use of ENTOMB as a
decommissioning alternative for
reactors. Several reasons were
advanced for this statement including
the following: The ENTOMB alternative
could cause environmental damage due
to the presence of long-lived
radionuclides which would be
radioactive beyond the life of any
concrete structure; the Supplementary
Information to the proposed rule
indicates ENTOMB is not viable yet the
rule does not explicitly prohibit it;
ENTOMB is inconsistent with the
definition of decommissioning requiring
release for unrestricted use; and some
reactors are located in highly populous
areas. In contrast several commenters
stated that the ENTOMB alternative
should be left as a possible option and
that in addition the 100-year period.
discussed in the Supplementary
Information as the time period in which
ENTOMB should be completed was too
restrictive. Some commenters indicated
that ENTOMB had certain advantages
including reduced occupational
exposure and waste volumes while
some noted that no options should be
precluded at this time due to the
developing nature of decommissioning
technology.

It is the Commission's belief that the
ENTOMB alternative for
decommissioning should not be
specifically precluded in the rule
because there may be instances in
which it Would be an allowable
alternative in protecting public health
and safety and common defense and
security. By not prohibiting ENTOMB,
the rule is more flexible in enabling NRC
to deal with these instances. These
instances might include smaller reactor
facilities, reactors which do not run to
the end of their lifetimes, or other
situations where long-lived isotopes do
not build up to significant levels or
where there are other site specific
factors affecting the safe
decommissioning of the facility, as for
example, presence of other nuclear
facilities at the site for extended
periods. In addition there is potential for
variations on the ENTOMB option
where, for example, some
decontamination has already been
performed, thereby making the
ENTOMB option more viable. Analysis
of the ENTOMB alternative in the PNL
reports (Refs. 2, 3) and in the GElS (Ref.
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20) indicates that it can be carried out
safely and that it can have some benefit
in the reduction of occupational
exposure and waste requiring disposal.

As noted above, concerns were
expressed by.the commenters that the
ENTOMB option would cause
environmental damage due to the
presence of long-lived radionuclides
which would be radioactive beyond the
life of any concrete structure, that it is
inconsistent with the definition of
decommissioning requiring unrestricted
release, and that some reactors are
located in highly populous areas. In
addition, the Supplementary Information
to the proposed rule indicated, in
general, that there may be difficulties
with the use of ENTOMB, in particular
in demonstrating that the radioactivity
in the entombed structure had decayed
to levels permitting unrestricted release
of the property in a period on the order
of 100 years. In response, the rule
contains requirements that a licensee
must submit an alternative for
decommissioning to the NRC for
approval and that consideration will be
given to an alternative which provides
for completion of decommissioning
beyond 60 years only when necessary to
protect health and safety. This provides
the Commission with both sufficient
leverage and flexibility to ensure that if
the ENTOMB option is chosen by the
licensee it will only be used in situations
where it is reasonable and consistent
with the definition of decommissioning
which requires that decommissioning
lead to unrestricted release. As
indicated above, analysis of ENTOMB
indicates that it can be carried out
safely and with minimal environmental
effect for the time periods presented in
this Supplementary Information and in
the guidance under preparation.
However, based on the difficulties with
ENTOMB described in the
Supplementary Information to the
proposed rule and by the commenters,
use of ENTOMB by a licensee would be
carefully evaluated by NRC according to
the requirements of the rule before its
use is permitted. Regulatory Guides
currently in preparation will provide
more guidance in this area.

B. Planning for Decommissioning

Comments received on the subject of
decommissioning planning covered
several areas. These included the
licensing scheme for the
decommissioning process; the criteria
for conducting and evaluating
decommissioning plans and activities
and license termination, occupational
exposure, safeguards, and quality
assurance during decommissioning;

recordkeeping and facilitation; and the
effect of the rule on shutdown reactors.

1. Licensing scheme for
decommissioning. Several commenters
found the proposed rule vague in the
areas of what type of license is in effect
during reactor decommissioning, how
Part 70 applies to reactors during
decommissioning, when the license
terminates, procedural criteria for the
termination process, and the restrictions
and requirements that apply to a"possession-only license." One
commenter indicated that there might be
loopholes which would be exploited by
the industry resulting in adverse impacts
to the public and the environment and
another commenter indicated that
explicit procedural criteria would
remove a needless burden on applicants
and result in a more cost and time
effective licensing process.

In response, it should be noted that
application for termination of license
occurs at the time of initiation of
decommissioning which may be many
years before actual termination of
license is granted, that decommissioning
is carried out under an amended license
in accordance with the terms of a
decommissioning order, and that the
license is terminated only after the
Commission is satisfied that
decommissioning has been properly
completed. Normally, an amended Part
50 license authorizing possession only
will be issued prior to the
decommissioning order to confirm the
nonoperating status of the plant and to
reduce some requirements which are
important only for operation prior to
finalization of decommissioning plans.
The authority to possess radioactive
materials under Parts 30, 40, and/or 70,
as appropriate, continues to be
incorporated in the modified Part 50
license, as it is during operation.
Subsequent license amendments will be
issued as appropriate. The Commission
will follow its customary procedures, set
out in 10 CFR Part 2 of the NRC Rules of
Practice, in amending Part 50 licenses to
implement the decommissioning
process. In the past, the period of safe
storage or that following entombment
has been covered by an amended"possession-only" Part 50 license which
does not authorize facility operation,
with the term "order" used only in the
case of a dismantling order, due to the
more active nature of this stage of
decommissioning. Except for the use of
the term "decommissioning order," there
has been no change from past practice.
The term "decommissioning order" is
used in lieu of the term "dismantling
order" because, according to the
amendments, the overall approach to

decommissioning must now be approved
shortly after the end of operation rather
than an amended "possession-only" Part
50 license being issued without plans for
ultimate disposition.

As withany license, the authority to
operate or to carry on licensed activities
ceases at the expiration date unless the
license is being renewed, However, the
license and the responsibility to protect
health and safety and promote the
common defense and security continues
until the Commission terminates the
license. Section 50.82(f) clearly indicates
the license is terminated by a
determination of the Commission after
the decommissioning has been
performed and it has been adequately
demonstrated that the facility and site
are suitable for release for unrestricted
use. Because decommissioning,
including any change from the original
operating license, requires Commission
approval, there are no "loopholes"
which would allow adverse impacts to
the public or environment.

For clarification, it is noted that the
term "decommissioning plan" refers to
the plan submitted at the time the
licensee decides to terminate the
license, while the term
"decommissioning funding plan" refers
to plan submitted early in facility life
which indicates the licensee's financial
assurance provisions.
2. Criteria for decommissioning

activities and license termination. Many
commenters were concerned with the
lack of specific requirements applicable
to the process of decommissioning,
particularly in the case of reactors, and
suggested that strong guidelines on
requirements for conducting and
evaluating decommissioning plans and
activities and terminating licenses are
necessary to protect public,
occupational, and environmental safety.
Some suggest that the rule establish
certain safety criteria and the ways in
which the utility will meet these criteria.
A few commenters were specifically
concerned with clarifying requirements
during the "safe storage" period, such as
those for security, inspection, reporting,
and monitoring. Many were not clear as
to whether the suggested "guidance"
should be in the rule or if Regulatory
Guides would be considered
appropriate. Two commenters indicated
that without more specific criteria for
acceptability of decommissioning plans,
the Commission would exercise little
authority over licensee actions during
decommissioning and one commenter
indicated that the licensees could
conduct decommissioning with"virtually complete independence." Two
commenters indicated that the rule
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"assumed" that utilitiesrwould follow
basic safety criteria.

In response, it should be noted that
continuing authority to possess a reactor
in a decommissioned status is governed
by the provisions in 10 CFR Part 50
governing operating licenses,.ai
appropriate. As discussed earlier, it is
the intent of the rule to provide the
necessary guidelines to assure that
decommissioning is carried out in a
manner which protects the public health
and safety. To this end, the rule contains
requirements that a decommissioning
plan contain a description of the
following: The choice of the alternative
for decommissioning and the activities
involved; the controls and limits on
procedures and equipment to protect
occupational and public health and
safety; a description of the planned final
radiation survey; quality assurance and
safeguards provisions, if appropriate;.
and a plan for assuring the availability
of funds for decommissioning.Based on
this requirement the licenseesubmits -
the necessary information to the NRC in
thedecommissioning plan. The NRC's
evaluation of-the information contained
in this plan and the licensee's
subsequent conduct of decomnfissioning"
activities is based on existing
regulations applicable to reactors and
other facilities undergoing
decommissioning. These regulations
include 10 CFR Parts 20, 50, 61, 70, 71,
and 73.

Part 20 contains .the basic standards
for protection against radiation and is
.applicable to all licensees during
operation as well as decommissioning,
including the storage period. Part,20
contains requirements for limits on both
occupational and public exposure,
including limits on radiation exposure
and concentrations of radioactive
material in both restricted and
unrestricted areas. In addition to the
general limitations on exposure -
contained in Part 20, 10 CFR 20.1(c)
indicates that radiation exposures, and
releases of radioactive materials in
effluents to unrestricted areas, should be
as low as reasonably achievable
(ALARA). Part,20 also contains, among
other things, requirements on radiation
monitoring, personnel monitoring,
precautionary procedures, and reporting.,
Part 50, Appendix B contains broad
requirements on quality assurance

.provisions which can be used, as
appropriate, to the extent commensurate
with the safety functions to be
perforned by facility structures,
systems, and components during
decommissioning activities. Part 50 also
contains guidelines on radioactive
waste system design. Part 61 contains

requirements on land disposal of
radioactive waste including criteria for
classification and characteristics of
waste acceptable for disposaLPart 71
contains requirements for the packaging
and transportation of radioactive
material. Parts 70 and 73 contain
requirements for physical protection of
plants and materials. Although all of.
these parts do not specifically mention
decommissioning activities, the criteria
of these parts would apply, as
appropriate, to decommissioning. In
addition, regulatory guides, many of
which already exist and some of which
are under consideration, can provide
additional guidance for planning and
conducting decommissioning in
accordance with the applicable
regulations. For example, Regulatory
Guide 8.8 provides guidance, on ensuring
that occupational exposures are ALARA
and Regulatory Guide 1.143 provides
guidance on radioactive waste
treatment systems. Also, as noted below
in Sections B.4 and B.5, guidance is - -
Sbeing considered on safeguards and on,
quality assurance provisions during -: '
decommissioning and on procedures to
be considered for facilitating
decommissioning by reducing radiation
dose based on NUREG/CR-3587 (Refy

2The primary means of protecting the
health and safety of the public and
workers during decommissioning is
through implementation of the.
decommissioning plan. The
decommissioning plan would contain
the licensee's means for complying with
parts of the regulations discussed above
which are applicable to non-operating
facilities.

All amendments to the operating
license which the licensee holds at the
time the decommissioning plan is
submitted are subject to Commission
approval. Amendments to the license
are needed because many of the
prescriptive requirements of an
operating license are for the purpose of
assuring safe operation and are no
longer necessary during
decommissioning. The decommissioning
plan and the associated approval
process provide an adequate legal
framework for the regulation of facilities
undergoing decommissioning. Therefore,
the licensee would not have
independence in conducting
decommissioning. The Commission does
not merely assume the utilities will
follow basic safety criteria. The
licensing offices will review
decommissioning plans based on the
applicable criteria and guidance and the
inspection and enforcement staff will
monitor the carrying out of the plans,

Thisapproach should provide enough
flexibility to accommodate the varied
nature of activities which are possible.

The proposed rule has been modified
to provide some additional detail on the
scope of decommissioning plans in the
final rule. A proposed regulatory guide
on contents of decommissioning plans
for materials facilities has been
published; a similar Regulatory Guide
forreactors is being developed to.
provide guidance on the information
which should be submitted to conform
to the rule. In addition, Regulatory..
Guide 1.86 provides guidance on
conducting decommissioning activities..
including storage periods, in a manner to
meet applicable requirements. This
Regulatory. Guide is currently being
-revised to be fully consistent with the
regulations. Regulatory Guides have
been used successfully to provide
uniform application of requirements
while affording Commission staff. -
flexibility to.consider unique factors in
any situation. In addition, the staff •
would use standard review plans (SRPs)
which contain review procedures and
the acceptance-criteria used. in.
evaluating licensee applications,
including decommissioning plans. These.
SRPs would be-available and contain
the bases for the acceptance.criteria.
.One commenter noted, that it was-

unclear what activities should not be
started prior to approval of
decommissioning plans; Other
commenters-requestedhat the
regulations be clarified in order to
delineate.those activities.related to
decommissioning that could proceed
without approval of the .
decommissioning plan if those activities
are allowed by the operating license and,
§ 50.59.

In response it should be noted that
§ 50.59 permits a holder of an operating
license to carry out certain activities
without prior Commission approval
unless these activities involve a change
in the technical specifications or an
unreviewed safety question. However,
when there is a change in the technical
specifications or an unreviewed safety
question, § 50.59 requires the holder of
an operating license to submit an
application for amendment to the.
license pursuant to § 50.90. Section
50.59(a)(2) contains criteria as to what is
deemed to be an unreviewed safety
issue. The amendments contained in this
rulemaking do not alter a licensee's
capability to conduct activities under
§ 50.59. Although the Commission must
approve the decommissioning "
alternative and major structural changes
to radioactive components of the facility
or other major changes, the licensee



24026 , .Fe iRegiser. I VoL §3-No. f,3Mo ay,.uhie27, 1,9880 [ Rules' and Regulations242-- F4 , 4 [ Ju

may proceed with some activities such
as decontamination, minor component
disassembly, and shipment and storage
of spent fuel if these activities are
permitted by the operating license and/
or 1 50.59. These matters will be further
discussed in a revision to Regulatory
Guide 1.88 under consideration.

3. Occupational exposure during
decommissioning. Many commenters
emphasized the importance of worker
protection. Many of these suggested
more specific criteria to minimize
worker exposure. A number were
concerned that the rule did not'
specifically address radiation
monitoring. One felt that reporting of all
phases to NRC should be required. One
felt that strict enforcement of safety
standards should be required, and also
indicated that experience at TMI and
Shippingport would indicate that total
occupational exposures are apt to be
substantially higher than estimated.
Another believed that exposures during
decommissioning will be substantially
higher than from operations. One
commenter suggested specific.
requirements such as training of,
workers prior to work in highly
radioactive areas.

In response, minimizing worker
exposure during decommissioning is one
of the main goals of this rulemAking and
of the guidance being developed in
connection with this rulemaking.
Detailed plans for decommissioning are
the primary means of minimizing worker
exposure. Procedures for carrying out
decommissioning will be evaluated by
NRC staff for adequacy of occupational
exposure control; plans for appropriate
training are an area of review. Basic
radiation protection, monitoring, and
reporting requirements need not be
developed specifically for
decommissioning because generally
applicable criteria are already contained
in 10 CFR Part 20. The radiation levels to
which workers will be exposed will be
similar to levels of major maintenance
activities conducted during operations.
If total exposures prove to be higher
than estimated, this could be factored
into decisions concerning alternatives
and approaches in the future. Also
contributirg to the minimization of
worker exposure are the recordkeeping
requirements of this rule. Other aspects
of facilitation of decommissioning will
be considered in the review of license
applications.

4. Safeguards during
decommissioning. A commenter pointed
out that the applicability of safeguards
requirements to decommissioning is
unclear. In response, as noted above in
Section B.2, the existing regulations on

safeguards for nuclear facilities are r

considered- to contain criteria applicable
to the decommissioning process.
Therefore it is not considered necessary,
to amend those regulations. However;
the Commission has modified the ,
proposed rule to -indicate that
safeguards provisions during
decommissioning are to be described, as-
appropriate, in the decommissioning
plan. In addition, appropriate guidance
documents will be issued identifying
which of the current operating
requirements on safeguards are to apply
during decommissioning.

5. Quality assurance during
decommissioning. Many commenters
were concerned that the proposed
regulation did not include mention of
quality assurance and/or quality control
for decommissioning. Some of these
indicated that QA/QC requirements
need to be clearly specified. A few
comments indicated the need for a
separate or independent QA/QC staff.
Two commenters suggested some
specific procedures which should be
subject to Q/A and two others refer to
problems with decontamination
activities at Saxton because of lack of
QA.

The Commission agrees that quality
assurance is important for
decommissioning. The intent to include
QA in decommissioning plans was'
mentioned in the statement of
considerations of the proposed rule, but
the scope of plans in the regulation itself
was very general. The final rule'
indicates that QA provisions during
decommissioning are to be described, as
appropriate, in the-decommissioning
plan. A large part of the QA program for
operating reactors pertains to equipment
and procedures necessary for the safe
operation of the plant; the equipment
and procedures requiring QA
procedures during decommissioning is
much more limited. It is not considered
necessary to detail these requirements
in the regulations because of the limited
nature of the QA requirements. As noted
above in Section B.2, information in the
decommissioning plan would describe
QA provisions as they comply with 10
CFR Part 50, Appendix B to the extent
commensurate with the safety functions
to be performed by facility structures,
systems and components during
decommissioning activities. Guidance is
being considered to assist in the
development and review of the quality
assurance provisions of
decommissioning plans.

6. Recordkeeping and facilitation.
Commenter opinions concerning the
recordkeeping requirements proposed;
was mixed, Several thought it was

important enough to include specific
support for the requirement§ as
proposed indicating why such records
were important. Other commenters
indicated that existing recordkeeping
requirements are sufficient. One '
commenter suggested that records might
be limited to those events resulting in
the spread of contamination outside of
radiologically controlled areas identified
in the updated FSAR.

The Commission is retaining
recordkeeping requirements for
decommissioning. Experience has
shown that incomplete knowledge of
facility design 'and history can result in-
significant difficulties and greatly
underestimated costs at the time of
decommissioning. Although many of the
records, particularly in the case of
reactors, would be kept for other
purposes, it is expected that an
improvement in assurance of
availability of the records'will result
from the amendments. The amendments
have been written to minimize the
additional effort required, that is,
requiring only centralized reference to
pertinent records*and their location
rather than duplication of the records
and, if drawings are referenced, not
requiring that each relevant document
be indexed individually.

Some comments Were submitted
concerning facilitation of
decommissioning. The commenters
favored consideration of facilitation
except for one who indicated that
additional plant design requirements
and operating procedures to facilitate
decommissioning are not necessary.
One commenter discussed how design
facilitation and improvements in the
technology of decommissioning (such as
robots and remote devices) can reduce
the costs, time, and exposures of
decommissioning. Other commenters
recommended that specific requirements
for facilitation of decommissioning in
design and operating procedures be
included in the regulations. ,

In preparing the proposed rule, the
Commission did not conclude that
additional plant design requirements'
and operating procedures to facilitate
decommissioning are unnecessary but
rather that, other than recordkeeping, no
specific design feature nor operating
procedure need be required specifically
for all licensees at this time. As noted in
the Supplementary Information to the
proposed rule, although no specific
requirements are being imposed at this
time, the effects of facilitation on design
of facilities and operational procedures
can be considered under general criteria
contained in existing regulations in 10
CFR Parts 20, 30, 40, 50, 70 and 72. To
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the extent that design features or ....
operational -techniques are of known
value in facilitating decommissioning,
the Commission staff may consider
these factors in reviewing applications
for construction permits or operating
licenses under the more general criteria
contained in the regulations. The
Commission has done some preliminary
studies to identify possible beneficial
features and techniques (NUREG/CR-
3587, Reference 25).

7. Shutdown reactors. A number of
commenters were concerned about the
exemption of reactors permanently shut
down prior to issuance of the rule from
the requirement to submit
decommissioning plans. Some thought,
that this would mean a lower level of
protection for the public living near such
a plant. One commenter suggested that
those licensees be required to review
their plans within a set time after the
effective date of the rule and submit any
revisions necessary to make their plans
consistent with the new regulations and
two commenters suggested an
exemption procedure in the regulations
would be better than a blanket
exemption.

In response to this comment, it should
be noted that reactors which are
permanently shut down prior to the
effective date of this rule, have had their
status reviewed by applying for a
possession-only license (a few had
obtained a materials license only).
These plants are being adequately
controlled under their modified license
and license conditions to protect the
health and safety of the public while in
this decommissioning mode. Any further
delay in completion of decommissioning
would have-to be considered formally if
an extension is requested beyond the
expiration of the possession-only
license. Detailed plans for ultimate
dismantlement of reactors currently in
safe storage would be deferred under
the provisions of this rule. Requiring a
decommissioning plan for these reactors
at this time, or an application for
exemption, would involve
administrative efforts on the part of
these licensees with no- significant
impact on health and safety. Funding -.
and recordkeeping requirements in the -

amendments apply to these. reactors
since they possess an "operating
license," albeit modified. Details -
concerning financial assurance,_.
primarily the time period for - -
accumulating funds not set aside during
operation, would be decided on a case-
by-case basis. . -

C. Financial Assurance
Comments received on the issue of

assuring the availability of funds for

decommissioning included questions and the wastes will be disposed of in a
regarding costs of decommissioning, use Federal Repository. Other estimates at
of certification of a specified amount Saxton and Humboldt Bay (which the
and funding plans for reactors, . commenter indicated as being $600
acceptable funding methods, submittal million in 2015 dollars) indicate PNL
of funding plans, specific comments on estimates, are too low
funding for material licensees, funding (d) Estimates of costs of other
for Federal licensees, and general activities such as reactor construction,
questions 'concerning need for funding TMI-2 cleanup, and Saxton
requirements and relationship of the rule decommissioning have been greatly
to the functions of other regulatory underestimated. Costs of
agencies, decommissioning will likely escalate

1. Cost of decommissioning. A number much higher than estimated today.
of commenters questioned the Battelle (e) The cost of decommissioning a
Pacific Northwest Laboratory (PNL) reactor will likely equal the cost of
estimates of the cost of construction of the plant.
decommissioning as discussed in the The following is a discussion of the
Supplementary Information to the response to these concerns.
proposed rule' A variety of alternative NRC, as part of its efforts on
estimates and reasons for questioning rulemaking for decommissioning,
the estimates were given. A summary of contracted with Battelle Pacific
these are as follows: Northwest Labs (PNL) to develop an

(a) Commenters indicated that other analysis of estimated costs of
estimates-have been made which make decommissioning various nuclear
the PNL studies appear to be too low. facilities, including PWRs and BWRs, on
Commenters from the nuclear industry a generic basis, based on an engineering
indicated costs are more likely in the evaluation of activities involved in
range of $126 to $178 million. Other decommissioning. As indicated above,
commenters cited estimates which range certain of the commenters disputed the
from $600 million to as high as $3 billion, accuracy of the PNL studies to varying'
The variety of estimates are cited by 'degrees.
some commenters as being indicative of The PNL reports on decommissioning
the uncertainty of estimates. One a reference P.WR and reference BWR
commenter indicated that the estimates are detailed engineering studies of the
in the PNL studies were high. conceptual decommissioning of a large

(b) The data base of the PNL reports is PWR (the 1175 MWe Trojan Nuclear
limited because the reports are based on Plant is used as the reference plant) and
small research reactors and on the Elk ai large BWR (the 1150 MWe WNP-2
River reactor. In particular, Elk River plant is used as reference). The PNL
and Saxton operated at low power loads reports consider: (1) The detailed plant
and for only a very short time, not long design and layout of the reference plant;

* enough for long-lived radionuclides to (2) estimated conditions in the plant at
- build up. Thus, necessary experience to the time of shutdown (just prior to
make accurate cost estimates does not decommissioning) including estimates of
exist and commenters quote the PNL radionuclide inventory and radiation
reports as stating that "extrapolations dose iates; (3) techniques for
from these experiences to large decontamination and dismantling which
commercial reactors are considered to are current and proven; and (4) radiation
be generally unreasonable." Moreover protection requirements for workers and
commenters stated that the PNL studies the public. Based on these
are outdated. Some commenters point considerations, the PNL reports present
out that certain necessary data for detailed work plans and time schedules
,estimating costs does not exist. These to accomplish decommissioning,
data includejnformation on concrete including those for planning and
contamination, activated vessel preparation, decontamination, and
components and biological shield and component disassembly and transport.

Wsoil-contamination and uncertain status In making cost estimates of
of requiremenis regarding occupational decomniissioning, the PNL reports
dose, waste disposal and residual include work scheduling estimates,

- radioactivity. '. staffing requirements, specialty
.(c) Shippingport, a 65-MWe reactor, contractors, essential systems,

has been estimated to:cost $98 million' to .radioactive materials disposal, supplies,
decommission. Larger reactors would ..etc.
likely cost-significantly: more than this, The PNL reactor decommissioning
perhaps more than three times as much. studies were performed during the
In addition, Shippingport cost estimates, period 1976-1979 and PNL has since•
are probably lower, than typical because prepared updates of the original PWR
the reactor vessel will be removed intact., and BWR studies (NUREG/CR-0130
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(Ref. 2) and NUREG/CR-0672 (Ref. 3),
respectively) in which the earlier
estimates were adjusted for inflation
due to increases in labor costs, waste
disposal charges, and other general cost
increases since the original studies. In
addition to inflation, several aspects not
considered in the original studies were
examined: the use of a general
decommissioning contractor in place of
the utility acting as its own contractor,
the use of an external engineering firm
to develop the detailed plans and
procedures for accomplishing
decommissioning; and the addition of
sufficient staff to assure that radiation
doses to decommissioning workers do
not exceed 5 rem per year.

Based on the above factors and
adjustments, PNL estimates of power
reactor decommissioning in January
1988 dollars are in the range of $105-
$135 million. A breakdown of these
costs is contained in the Final Generic
Environmental Impact Statement on
Decommissioning Nuclear Facilities
(Ref. 20). The PNL costs do not include
the cost of demolition and removal of
noncontaminated structures, storage
and shipment of spent fuel, or
restoration of the site.

Although it may be difficult to make
simple comparisons between different
cost estimates for different plants
because of site-specific considerations,
it can be said that the PNL estimates
represent a reasonable approximation of
the range of decommissioning costs, in
particular because they use engineering
assumptions and are based on
decommissioning experience. Other
estimates made independently from PNL
and made using engineering
assumptions are in the same general
cost range as PNL. Estimates in the
range of $600 million to $3 billion appear
to be unreasonably high. The $600
million figure is for decommissioning
Humboldt-Bay and is in year 2015
dollars and hence includes the assumed
effects of price escalation between 1984
and 2015 which could be substantial. No
specific bases or data are presented by
the commenter to justify the $3 billion
figure. It may be based on comparisons
of construction and decommissioning
costs. However, this is not necessarily a
valid comparison as discussed below.

Explanation of differences between
the PNL cost estimate range and that
cited by the nuclear industry of $126 to
$176 million rests partly with site-
specific differences and partly with
differing assumptions regarding labor
necessary to complete certain
decommissioning tasks and differing
assumptions regarding waste disposal
volumes and charges. These different

assumptions come about based partially
on the uncertainty inherent in making
these cost estimates at this time. Further
analysis in revisions to the estimates to
account for recent technical information
obtained since the original PNL studies
were prepared may well reduce the
differences in the assumptions and
estimates. For example, the NRC has
research programs underway to obtain
data from the decommissioning of the
Shippingport reactor. The rule
amendments provide for these
differences by allowing the use of site-
specific cost estimates in financial
assurance provisions.

The commenters in (b) above
questioned the PNL data base because it
used small reactors as a basis. As
discussed below, the primary use of
information from earlier
decommissibnings of small reactors like
Elk River was to gain a perspective on
the types of operations necessary and
the types of tooling appropriate to
accomplish dismantlement.

The fact that the activation levels
experienced in Elk River were lower'
than those anticipated in a reactor after
a full lifetime of operation has little
effect on the PNL analyses, because
components that are highly activated
are generally. disassembled under water.
With water shielding, still higher
activation levels will not influence the
approach and methods of disassembly
and packaging in any significant way.

With respect to the lack of data on
contamination and activation levels
throughout the plants at the end of life,
the activation levels were calculated
using well-proven methods and the
contamination levels were based on
data, from actual operating plants after 3
to 6 years of operation. These values are
not unreasonable estimates of end-of-
life conditions because current operating
practice is to perform system and
surface decontaminations periodically
as required to keep occupational
radiation doses to operations personnel
within reasonable bounds.
' The quotation from the PNL report to

the effect that "extrapolations of these
experiences to large commercial
reactors are considered to be
unreasonable" needs to consider the
remainder of the discussion contained in
the PNL report for the proper context.
The statement in the PNL report was not
intended to imply that reasonable
analyses could not be made for the large
reactors. The statement was intended
instead to discourage persons from
performing linear extrapolations of the
Elk River decommissioning costs to a
large power reactor by using the ratio of
their power levels. In fact, the PNL

studies go on to state in Section 4.3 of
NUREG/CR-0672 that "the primary
value of past decommissioning
experience is in identification of the
methods and technologies of
decommissioning." In Section 4.3.3,
NUREG/CR-0672 describes some of the
lessons learned from past
decommissionings, including the fact
that "Past decommissionings have
demonstrated some of the aspects of the
practicality and acceptability of the
various decommissioning approaches.
The necessary technology not only
exists, but has been safely and
successfully applied numerous times to
a wide variety of nuclear installations."
As can be seen in Appendix G of
NUREG/CR-0762, information on
techniques and methods from earlier
decommissionings, gathered from
various sources, is used in considering
which techniques are applicable to
larger facilities. Some examples are
decontamination, physical cleaning,
removal of structural material,, and
equipment disassembly. Thus, as
discussed in NUREG/CR-0672, direct

.extrapolation or comparison of
decommissioning the small facilities is
not used by PNL in evaluating costs of
decommissioning for the larger reference
facilities, but rather the usefulness of the
earlier decommissionings is in their
demonstration of available and
successful decommissioning methods
and techniques to accomplish specific
tasks.

PNL utilizes this information, where
applicable to large reactors, and also
considers the design and plant layout of
the large reactors, and the estimated
conditions in the reactor at the time of
shutdown, including estimates of
radionuclide inventory and radiation
dose rates, as well as decontamination

-techniques and radiation protection
measures more appropriate for large
reactors. Based on these considerations,
the PNL studies developed detailed
work plans and time schedules to
accomplish decommissioning which are
described in more detail in Sections 4.2
and 9 and Appendices F and G of
NUREG/CR-0130 and Sections 3 and 9
.and Appendices G, H, and I of NUREG/
CR-0672.

The commenters in (c) questioned the
PNL estimates due to the costs of the
Shipping decommissioning. In response,
first, it should be noted that the
Shippingport reactor has all of the
components of a large commercial
reactor and, in addition, the ratio of the
physical size of components at
Shippingport compared to the physical
size of components at a large
commercial reactor is much larger than
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the ratio of power levels. Thus, the kinds
and numbers of operations required to
accomplish dismantlement are very
similar. The cost of assembling and
paying a crew for the decommissioning
is high and makes up a large fraction of
the cost of decommissioning. Even for
smaller facilities, a crew must still be
assembled and must perform a number
of tasks similar to those in large reactors
such as decontamination of piping loops,
decontamination of concrete surfaces,
vessel and pipe cutting, etc. The costs of
staff labor for these activities is
significant in each case.

Second, the specific situations at
Shippingport must be considered. In
particular the Shippingport
dismantlement is being conducted as a
learning exercise and an information/
technology transfer opportunity for the
nuclear industry. More time and effort
are being devoted to planning,
executing, and documenting each task
than would otherwise be necessary
during a commercial reactor
decommissioning project. Thus, the
costs should be greater than expected
for a plant of that size. In addition, the
Shippingport cost estimate is escalated
to real dollars spent during the active
decommissioning period up to 1990
which is a reasonable estimation
method because DOE needs to project
actual year dollar costs for budget
purposes. However, this is different from
the method used in the PNL estimates
which was to use constant 1984 dollars
in the proposed rule. To make a valid
comparison, both estimates would have
to be in the same year dollars. Inflation
over this period may be an important
factor. Another factor in the difference
in cost is that the Shippingport estimates
include cost of demolition of certain
facility structures and site restoration,
which are not included in the PNL
estimates. In addition to these factors,
DOE indicated the existence of certain
unique items in the Shippingport
decommissioning include: The testing of
certain decommissioning methods to
determine if they fit particular
applications; efforts involved to share
technology with utilities; and efforts
involved in considering the presence of
the nearby operating Beaver Valley
,plants during decommissioning.

The commenters in (d) questioned the
cost estimates due to earlier
underestimates of construction costs at
nuclear plants and cleanup costs at
TMI-2. In response, while there is no
doubt that decommissioning costs will
continue to escalate in step with general
price increases, it does not follow that
because reactor construction costs
exceeded original estimates,

decommissioning cost estimates will
also be greatly exceeded. Cost overruns
in the construction of nuclear plants
reflected the regulatory requirements
necessary to license a reactor for
construction and operation, the cost of
interest to borrow money during
protracted delays, and other site-
specific problems rather than a'basic
inability to project the technological
costs. Decommissioning cost estimates
do not include a number of the factors
involved in obtaining an operating
license and should not necessarily be
subject to such increases. The cleanup
at TMI-2 is a first-of-a-kind endeavor*
with potential for increased costs. The
initial cost estimates were based on
very limited knowledge of the actual
conditions to be overcome, and in
addition, there were delays in the
program caused by technical and
regulatory problems.

The cost estimate for cleanup at TMI-
2 has not increased appreciably since
1981 due in part to a better
understanding of the work scope. The
cleanup following an accident is not
comparable to a normal
decommissioning in terms of either
technology or cost and the conditions
for a reactor decommissioning can be
much more sharply defined than could
the conditions for TMI-2 cleanup. Also,
the activities needed to decommission
are not first-of-a-kind, but reflect direct
applications of developed techniques
and equipment. Thus, cost increases of
the magnitude experienced by the TMI-
2 cleanup effort are unlikely to occur for
a normal decommissioning effort.

The commenters in (e) indicated that
the cost of decommissioning would
likely equal the cost of construction of
the plant, i.e., with costs of construction
running at $3 billion, the cost of
decommissioning would be $3 billion.
First, there have been no detailed
analyses presented to indicate that
decommissioning costs will equal
construction costs and, in fact, there is
not a specifically defined or fixed
relationship between these two costs.
The PNL studies on decommissioning
(NUREG/CR-0672 and NUREG/CR-
0130) have not identified a specific
relationship between construction costs
and decommissioning costs. As can be
seen in Section 10 of NUREG/CR-0672,
decommissioning costs depend on'
various specific factors such as costs of
staff labor to accomplish
decommissioning tasks, costs of
disposal of waste, special tools and
equipment, miscellaneous supplies, etc.
'Cost of construction includes several
items which have little or no effect on
decommissioning costs such as

licensing, extensive quality assurance
procedures during construction, site
preparations, installation and testing of
instrumentation, control and electrical
systems, the cost of interest on the
money used during construction, etc.
This discussion does not attempt to
define or provide costs of these and
other items, but to point out the differing
nature of many of the construction costs
versus decommissioning cost items, and
why there was no identification of a
defined relationship between them in
the Battle-PNL reports.

Secondly, in any comparison of costs
it is necessary to place the costs in the
same year's dollars in order to have a
meaningful basis for comparison.
Certainly in about 30-40 years when the
reactors are decommissioned, inflation
may well drive the decommissioning
costs towards the current cost of
construction. However, the
decommissioning rule amendments,
which will require maintenance of funds
by methods which keep pace with
inflation and periodic adjustment of
funds to account for effects of inflation,
will provide assurance that funds are
available to pay for decommissioning
when needed.

2. Use of certification of a specified
amount and funding plans for reactors.
The proposed rule contained provisions
that a utility applicant or licensee may
submit a certification that financial
assurance for decommissioning will be
provided in a prescribed amount
stipulated in the regulations as $100
million (in 1984 dollars). The proposed
rule also indicated that this value is to
be adjusted annually using an inflation
rate twice that indicated by the change
in the Consumer Price Index. The
following were comments received on
this issue:

(a) A number of commenters objected
to the use of certification for the
following general reasons:

(1) The use of site specific estimates is
preferable to a prescribed amount
because they will be more realistic and
accurate and able to account for site-
specific factors.

(2) Commenters generally felt that
because of the wide range of site
specific cost estimates, any one value
would not be accurate and not be

.representative of most plants and
therefore the number of licensees using
certification would be low. Most
commenters argued that $100 million
was too low while a few argued that it
was too high.

(3) The use of a prescribed amount
will not decrease utility efforts because
they will still have to prepare site
specific cost studies for the rate
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regulators regardless of the certification
procedure. Commenters noted that the
use of the $100 million figure or other
similar prescribed amount will be
viewed by state and Federal rate
regulators as a limiting value, thus
placing a burden on utilities to justify to
the rate regulators an alternative
funding level even if site specific studies
show the prescribed amount to be
inappropriate for that plant. Some
commenters noted that this situation
had already occurred in specific
situations.

(4) The use of a specific prescribed
amount as stated in the certification was
seen by some commenters as setting a
revenue requirement which is a function
for state and Federal rate regulators.

(5) The inflation factor contained in
the proposed rule was considered to be
inaccurate because there was no basis
to expect the decommissioning cost to
increase at twice the CPI in the future,
and the factor could be subject to
misuse as noted above in (c).

(b) Some commenters indicated that if
certification is retained that it should be
revised and clarified. The following
suggestions were made as to what
should be done if certification is kept:

(1) The certification requirement
should be clarified to indicate that it is
not intended to and does not represent
the actual cost of decommissioning, that
it is not fixed but is for reference
purposes only, that it is only intended to
insure minimum financial responsibility
and that it is not intended to bind
regulatory ratemaking bodies to that
figure either as a minimum or maximum.

(2) The amount should be increased to
the $120 to $170 million range so that it
is sufficiently high to include realistic
decommissioning costs.

(3) Indicate that, despite the
allowance of certification, use of a site
specific study is preferable and should
be used if available. Only allow use of
certification in certain cases when it can
be shown that costs are less than $100
million.

(4) There should be consideration
given to include means to adjust the
certification numbers to account for,
such things as plant size, design, other
site specific factors, BWR vs PWR, pre-
or post-TMI units, decommissioning
alternative, two-unit site.savings, etc.

(5) Clarification should be included as
to What the $100 million includes,
namely whether it covers both
radioactive and nonradioactive
structures, whether it includes
contingencies, whether it is per unit.

(6) The use of the inflation factor
should be clarified, in particular that it
is not intended to reflect the actual rate
of increase of decommissioning costs,

and the inflation factor should be
modified using other escalators, for
example, Handy-Whitman indexes for
labor and materials and separate data
sources for waste disposal.

(c) With regard to funding plans,
several commenters indicated that there
needed to be more specific or
quantitative description of NRC's
criteria for approval of cost estimates in
power reactor funding plans and that
lack of criteria could result in confusion.

In responding to these comments it
should be noted that, as discussed in the
Supplementary Information to the
proposed rule, the intent of the use of
certification is to minimize the
administrative effort of licensees and
the Commission while still providing
reasonable assurance that funds will be
available to carry out decommissioning
in a manner which protects public
health and safety. The certification
amount was base on the significant data
base on decommissioning development
as part of the policy evaluation. The
intent expressed in the proposed rule
remains valid, however, it appears from
the comments that the intent and
proposed use of certification has been
misunderstood. Thus, the retention of
certification requires clarification and
adjustment for it to be useful in the
manner it was intended. These points
are discussed in the following
paragraphs.

First, it is still expected that a proper
certification method would provide clear
criteria arid would minimize the amount
of administrative effort that the NRC
and licensees must expend in
establishing reasonable financial
assurance for decommissioning. The
certification is also intended to minimiie
NRC involvement in the rate regulatory
process, which is an area outside of
NRC jurisdiction. The fact that site
specific cost estimates may still have to
be prepared for rate regulators is out-
side the scope of this rulemaking.

Second, the comments that a site
specific cost estimate is preferable as
noted in (a)(1) above, that the prescribed
amount in the certification is not
representative of most plants as noted in
(a)(2) above, and that the use of the
prescribed amount will be viewed as a
limiting upper value by rate regulators
as noted in (a)(3) above, indicates the
certification method in the proposed rule
has been misunderstood. The proposed
rule stated that a utility could submit a.
certification that finanioial assurance for
decommissioning will be provided in an
amount at least equal to $100,000,000
(Emphasis added). Accordingly, the
proposed rule did not intend to prevent
site specific cost estimates from being
done and amounts greater than the

prescribed amount being estimated and
used for financial assurance planning as
long as the estimate exceeded the
prescribed amount. Under the provisions
of the proposed rule, licensees could
prepare a site specific cost estimate and
if it exceeded the prescribed amount,
which would be acting as a threshold
review level, the estimate would not be
a matter for NRC consideration. The
amount listed as the prescribed amount
does not represent the actual cost of
decommissioning for specific reactors
but rather is a reference level
established to assure that licensees
demonstrate adequate financial
responsibility that the bulk of the funds
necessary for a safe decommissioning
are being considered and planned for
early in facility life, thus providing
adequate assurance at that time that the
facility would not become a risk to
public health and safety when it is
decommissioned. It is not intended to
bind ratemaking bodies to that specific
figure. The text of the final rule states
that, if a site specific cost evaluation is
prepared, it can form the basis for the
certification and the licensee may
indicate that provisions are being made
for an amount greater than the
prescribed amount.

Use of the certification approach is a
first step in providing reasonable
assurance of funds for decommissioning
from the Commission's perspective. The
second step is that the amendments
require the licensee, five years prior to
the expected end of operations, to
submit a cost estimate for
decommissioning based on an up-to-
date assessment of the actions
necessary fordecommissioning and
plans for adjusting levels of funds
assured for decommissioning. As noted
in the Supplementary Information to the
proposed rule, this estimate would be
based on a then current assessment of
major factors that could affect
decommissioning costs and would
include relevant, up-to-date information.
These factors could include site specific
factors as well as then current
information on such issues as disposal
of waste, residual radioactivity criteria,
etc., and would present a realistic
appraisal of the decommissioning of the
specific reactor, taking into account
actual factors and. details specific to the
reactor and the time period.

Combination of these steps, first
establishing a general level of adequate
financial responsibility for
decommissioning early in life, followed
by periodic adjustment, and then
evaluation of specific provisions close to
the time of decommissioning, will
provide reasonable assurance that the

II III
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Commission's objective is met, namely
that at the time of permanent end of
operations sufficient funds are available
to decommission the facility in a manner
which protects public health and safety.
More detailed consideration by NRC
early in life beyond the certification is
not considered necessary because of the
steps discussed above. In addition,
because public utility commissions are
to set a utilitys rates such that all
reasonable costs of serving the public
may be recovered and because NRC
requirements concerning termination of
a license are part of the reasonable cost
of having operated a reactor, it is
reasonable to assume that added costs
beyond those in the prescribed amount
could be obtained if the latter were too
low as suggested by the commenters.

Based on the above discussion, the
level of review contained in this
decommissioning rule provides
reasonable assurance for funding. In
response to those commenteirs who were
concerned that the criteria for
evaluation of power reactor funding
plans were not sufficiently specific or
quantitative, the certification process
provides clear requirements and will
achieve the objective or reasonable
assurance of funding while minimizing
associated administrative effort.
Therefore, the amendments do not
contain requirements for a cost estimate
early in reactor life. The more detailed
review 5 years prior to end of life is
consistent with the requirements for
non-reactor facilities who are required
to submit updated plans at the time of
license renewal (which occurs every five
years).

As discussed above, the intent of the
amendments is that there be reasonable
assurance of funds for decommissioning.
Other issues normally outside NRC's
jurisdiction such as rate of collection
and whether a funding method is
equitable should be considered by
utilities and their ratemaking bodies. For
example, to be more equitable to
ratepayers, the utilities and ratemaking
bodies may.want to consider whether
amounts should be collected based on a
site specific cost estimate which
exceeds the prescribed amount rather
than the stepwise approach discussed
above. The final rule contains text
recognizing that funding for
decommissioning of electric utilities is.
also subject to the regulation of agencies
having jurisdiction over rates, and that
the NRC requirements are in addition to,
and not substitution for, other
requirements, and are not intended'to be
used, by themselves, by other agencies
to establish rates. Hence, NRC will not
become involved in the rate regulation

process as it relates to
decommissioning.

Based ;n these considerations, the
certification requirement has been
retained. However, it has been modified
in several ways to incorporate public
comments to clarify its purpose and use
as follows:

(1) As noted above, the text of the rule
has been revised to indicate clearly that
a licensee may use a site specific
decommissioning cost estimate to
indicate that provisions are being made
for an amount greater than the
prescribed amount and to delineate the
correct usage of the certification.

(2] As indicated in § 50.75(c), the
amount has been increased. The revised
amount is based on recent evaluations
done for NRC by its contractor Battelle
Pacific Northwest Laboratory. As
discussed in Section C.1, these estimates
are considered to represent a reasonable
engineering estimate of the range of
decommissioning costs. In preparation
of the final rule, the original PNL
estimates were reevaluated and
compared with other estimates and
updated estimates were developed
based on recent information.

(3) In response to the public
comments, the rule text has been
revised to clarify what would be
covered by the prescribed amount and
provisions have been included in the
rule to adjust the amount for such
factors as plant size and reactor type.
This adjustment for plant size is based
on PNL's generic evaluation of the effect
of plant size on decommissioning cost
and overall review of a number of plant
cost estimates. An indication of the
bases for the prescribed amounts and
for the adjustment is contained in
addenda to NUREG/CR-0130 and
NUREG/CR-0672.

(4) The final rule text also indicates
that amounts are based on activities
related to the definition of
"decommission" in 10 CFR 50.2 and do
not include the cost of removal and
disposal of spent fuel or of non-
radioactive structures and materials
beyond that necessary to terminate the
NRC license. Costs of disposal of
nonradioactive hazardous wastes not
necessary for NRC license termination
are not included in the prescribed
amounts.

(5) In response to a number of
comments, the escalation factor,
contained in the proposed rule has been
revised to better account for factors
affecting increases in decommissioning
cost. The factors for labor, energy, and
waste burial are indicated separately
and are based on the addenda to

NUREG/CR-0130 and NUREG/CR-0672
and on NUREG-1307 (Ref. 27).

3. Acceptable funding methods. The
proposed rule listed internal reserve as
one of the funding methods considered
acceptable in providing assurance of
funds for decommissioning. In internal
reserve, funds are placed into an
account or reserve which is not
segregated from licensee assets and is
within the licensee's administrative
control. A number of commenters either
disagreed with or favored the inclusion
of internal reserve as an acceptable
method. The following were comments
received on this issue:

(a) Those that disagreed with
inclusion of internal reserve did so for
the following principal reasons:

(1) There may be problems with
-liquidity of-the internal reserve if the
acquired assets and investments do not
preserve value over time and there may
be problems in issuing bonds against
these assets to pay for decommissioning.
In particular, funds could be used for
new nuclear construction or other uses
such as accident cleanup. With this
method one cannot insure that money
taken from customers will be available
in the future for decommissioning. This
could cause serious cash flow problems
at the time of decommissioning,
especially if utilities are replacing old
plants with new ones at the same time
decommissioning takes place.

(2) The future financial viability of
utilities cannot be assured and the
potential exists for utility instability and
insolvency. The commenters expressed
concern that the utilities could not raise
funds for decommissioning if they were
having severe financial problems or'
were facing insolvency. Commenters
cited examples of potential situations.

(3) The level of assurance provided is
inadequate and the generation of
insufficient funds could compromise
safety, cause delays, and cause rate
boosts. Nuclear power should pay its
way fairly. In addition, by not requiring
external funds NRC has no't responded
to the petition for rulemaking made by
the Public Interest Research Group in
1977 or to GAO's concern that
decommissioning costs be paid by
current beneficiaries, not future
generations. One commenter's analysis
indicated that internal reserve costs
exceed external reserve costs when they
are adjusted to equalize relative risk
with respect to the availability of funds.

(b) The commenters who agreed with
the inclusion of internal reserve, as an
acdeptable funding method did so for
the following principal reasons:

(1) The use of internal reserve would
enhance utilities' financial positions by
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reducing external financing needs.in
addition, utilities have investments,
cash flow, and annual earnings which
are large compared to decommissioning
costs.

(2) The likelihood of instability and
insolvency is remote and utilities are
good investments and have large assets.
Commenters noted that utilities whose
rates are regulated are essentially
guaranteed a minimum return on
investment and have an obligation
under the ratemaking system to pay for
decommissioning. Commenters also
noted that in times of financial
difficulty, an internal reserve is
sufficient because it is unlikely that
electric generation service would not be
provided and, even in the case of
insolvency, there will be a successor to
the insolvent utility who would retain
the obligation to decommission.

(3) Several commenters supported
internal reserve because it can earn a
higher rate of return, reduces revenue
requirements, and provides a reasonable
balance between cost and assurance.
Also, commenters noted that there are
financial risks associated with external
reserve.

In developing the Proposed Rule, the
Commission considered the question of
the use of internal reserve in several
documents. These include NUREG-0584,
Revs. 1-3, "Assuring the Availability of
Funds for Decommissioning Nuclear
Facilities," (Ref. 14), NUREG/CR-1481,
"Financing Strategies for Nuclear Power
Plant Decommissioning," (Ref. 15) and
NUREG/CR-3899, "Utility Financial
Stability and the Availability of Funds
for Decommissioning" (Ref. 18). In
addition, the Commission held a meeting
soliciting public and industry views on
decommissioning on September 19, 1984
and the NRC staff reviewed comments
in the area of financial assurance
submitted on NUREG-0586 "Draft
Generic Environmental Impact
Statement on Decommissioning Nuclear
Facilities" (Ref. 20). These reports and
meetings considered several factors
regarding availability of funds for public
utilities in the United States. One factor
is that utilities are large, very heavily
capitalized enterprises whose rates are
comprehensively regulated by the State
Public Utility Commissions (PUC) and
the Federal Energy Regulatory
Commission (FERC). This factor permits
the utilities to charge reasonable rates
subject to reasonable regulation and
rules. In addition, the Commission has
taken action recently in the
promulgation of 10 CFR 50.54(w) to set
requirements to establish onsite
property damage insurance for use after
an accident. Although these insurance

proceeds would not be used directly for
decommissioning, they would reduce the.
risk of a utility being hit by a large
demand for funds after an accident.
Most utilities are now carrying
insurance well in excess of $1 billion.
Other factors considered are the long
time period before decommissioning
takes place during which time
reasonable assurance of funds for
decommissioning must be maintained,
as well as concerns regarding utility
solvency and potential problems
regarding availability of funds which
may occur as a result of bankruptcy.

Before publication of the proposed
rule, the NRC evaluated the adequacy of
various fqnding methods in light of
financial problems encountered by some
utilities which, faced with lower growth
in electricity demand than they
projected and rapidly increasing costs of
construction, had been forced to cancel
nuclear plants in advanced stages of
construction and the ramifications these
conditions, as well as issues related to
bankruptcy, could have on a utility's
ultimate ability to pay for
decommissioning. Details of this
evaluation are contained in NUREG/
CR-3899, (Ref. 18) prepared by an NRC
consultant, Dr. J. Siegel of the Wharton
School, University of Pennsylvania.

Based on the results of NUREG/CR-
3899 in which it is indicated that internal
reserve can be a valid funding method
anid on the considerations discussed in
the Supplementary Information to the
Proposed Rule, the proposed
decommissioning rule permitted a range
of options, including internal reserve, for
providing assurance that sufficient funds
are available for decommissioning.
However, the Supplementary
Information to the proposed rule noted
that the regulatory approach for
assuring funds for decommissioning had
been particularly difficult to resolve and.
specifically requested additional
information and comments in this area.
In particular, the Supplementary.
Information stated that:

More specifically, Commissioners
Asselstine and Bernthal continue to be
concerned about the vulnerability of the
internal funding mechanism for
decommissioning funds, particularly where
the funds are used to purchase assets or
reduce existing debt.

Based on this concern, Commissioners
Asselstine and Bernthal requested
"public comments on the need to
consider the possibility of insolvency
and its impact on the continued
availability of decommissioning furlds."

Although commenters did not
generally refer specifically to the

- separate request for comment by

Commissioners Asselstine and Bernthal,
a number.of comments, noted above,
were received in this area. Those who
disagreed with the inclusion of internal
reserve in the rule cited problems with
liquidity of the internal reservi and with
the future financial viability of utilities
with resultant problems in providing
decommissioning funds, and stated that
the level of assurance is inadequate. In
contrast, other commenters agreed with
the use of internal reserve citing the fact
that the likelihood of instability and
insolvency is remote, that utilities have
investments, cash flow, and annual
earnings which are large in comparison
to decommissioning cost, and that the
internal reserve does provide
reasonable assurance.

As part of the review of the
comments, NRC has had NUREG/CR-
3899 updated to consider the current
situation in the utility industry. This
analysis is contained in NUREG/CR-
3899, Supplement 1, (Ref. 18) which
reviewed six utilities which have been
subject to severe financial distress.
Based on the analysis, NUREG/CR-
3899, Supp. I indicates that, since
NUREG/CR-3899 was published in 1984,
the financial health of the nuclear
utilities has improved, with the
exception of Public Service of New
Hampshire (PSNH), and that from a
financial standpoint, use of internal
reserve currently provides sufficient
assurance of funds for decommissioning.
The basis for this conclusion is the fact
that the likelihood of future crises
developing, although not impossible, is
extremely remote; that the total market
value of the securities of each of the six
utilities studied substantially exceeds its
decommissioning costs; that it is not
necessarily true that bankruptcy of a
utility is tantamount to default on
decommissioning obligations; and the
potential that the costs of
decommissioning wNould be recognized
as a prior obligation with regard to
creditors.

Despite these conclusions, NUREG/
CR-3899, Supp. 1, notes that PSNH has
said that, unless it undergoes financial
restructuring and gets the rate increase
it is seeking, it probably would become
the first major utility to seek protection
under the Bankruptcy Act in nearly 50
years. (Subsequent to the preparation of
the analysis of NUREG/CR-3899,
Supplement 1, PSNH filed a petition in
bankruptcy under Chapter 11 of the U.S.
Bankruptcy code.) In addition,
Supplement I notes that if PSNH's
Seabrook plant becomes operational,
the prospects for PSNH greatly improve
although bankruptcy still cannot be
precluded as a possibility due to the
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potential for large rate hikes and
resultant defections from its electric
system. Hence Supplement I concludes
that internal reserve should not be
allowed for Seabrook until the financial
prospects of the utility are clarified and
the viability of the corporation insured.

In addition, NUREG/CR-3899,' Supp. 1,
noted that it is imperative that, in the
case of the sale or other disposition of
utility assets, no monies are distributed
to any security holders until a fund is
established to assure payment for
decommissioning. Supplement I also
recommended changes in Federal and
State bankruptcy laws relating to
utilities and-the inclusion inthe
prospectus of newly issued securities of
an explicit statement of the utility's
financial obligations to provide
adequate funds for decommilsioning.
Further, Supplement 1 noted that
because of changing economic and
financial conditions, the NRC should
conduct periodic reviews of the overall
financial health of utilities with ongoing
and prospective nuclear facilities. If
such a review indicates .the financial
condition of utilities taken as a whole or
individually is such that internal reserve
does not provide reasonable assurance
of funds for decommissioning, then
additional rulemaking or other steps
should be taken to insure, availability of
these funds.

The Commission has considered the
conclusions in NUREG/CR-3899, Supp.
1, as well as the public comments
received on, the issue. The Commission's
review in this area is confined to its
statutory mandate to protect the "
radiological health and safety of the
public and promote the common defense
and security which stems principally
from the Atomic Energy Act of 1954, as
amended, and the Energy
Reorganization Act of 1974, as amended.
In carrying out its licensing and related
regulatory responsibilities under these
acts, the NRC has determined that there
is a significant radiation hazard -
associated with nondecommissioned
nuclear reactors. The NRC has also
determined that the public health and
safety can best be protected if its
regulations require licensees to.use
methods which provide reasonable-
assurance that, at the time of
termination of operations, adequate
funds are available so that
decommissioning can be carried out in a
safe and timely manner and that lack of.
funds does not result in delays that may
cause potential health and safety
problems. Although the Atomic Energy
Act and the Energy Reorganization Act
do not permit the NRC to regulate rates
or to supersede the 'decisions of State or

Federal agencies respecting the
economics of nuclear power, they do
authorize the NRC to take whatever
regulatory actions may be necessary to
protect the public health and safety,
including the promulgation of rules
prescribing allowable funding methods
for meeting decommissioning costs. (See
Pacific Gas & Electric v. State Energy
Resources Conservation & Development
Commission, 461 U.S. 190; 212-13, 217-19
(1983); see'also United Nuclear
Corporation v Cannon, 553 F. Supp.
1220, 1230-32 (D.R.I. 1982) and cases
cited therein.)
. For the foregoing'reasons, the

Commission continues to be concerned
with the use of an internal reserve. The
-Commission notes the concerns
expressed in NUREG/CR-3899, Supp. 1
regarding bankruptcy at PSNH as well.
as the changing economic and financial
conditions discussed in NUREG/CR-

.3899, Supp. 1.The Commission also
notes that 'many'utilities are engaging in
diversified financial 'activities which "
involve more financial risk and believes -'
therefore it is'increasingly important to
provide that decommissiohing funds be'
provided on a more assured basis:
, In, addition,: to the extent that a utility
,is having severe financial difficulties at
the time of decommissioning, it may
have difficulty in funding an internal
reserve when needed for
decommissioning. The Commission
recognizes that the market value of the
stock of those utilities studied'in

.. NUREG/CR-899 has exceeded" -
decomnmissioning cost. However,
although the law in this area is not fully
developed, in the event of bankruptcy
there is not reasonable assurance that
either.unsegregated or'segregated'
internal reserves can be effectively
protected from. claims of creditors and
therefore internal reserves cannot be
made legally secure. In addition,
because of the nature of the internal
reserve, the funds collected are not
isolated for use for decommissioning.
Instead the utility may use the funds for
other unrelated purposes.

For the above reasons, the
Commission concludes that the internal
reserve does not provide reasonable
assurance that funds will be available
when needed-to pay the costs of
decommissioning and hence does not
provide reasonable assurance that
decommissioning will be carried out in a
manner which protects public health
and safety. Accordingly, the proposed
rule has been modified to eliminate the
internal reserve as a possible' method of
providing funds for decommissioning.

In reaching its conclusion not to
permit use of internal reserve for

decommissioning, the Commission
believes it important not to impose
inordinate financial burdens on
licensees. The modification to the
proposed rule is not expected, to impose
such a burden for several reasons. First,
licensees have 2 years from the effective
date of the final rule before they have to
submit information regarding financial
assurance. Second, the external reserve
is a sinking fund accumulated over a
period of time. Third, a number of states
(accounting for almost 50% of power
reactors) already-require external
funding methods. Fourth, recent changes
in the tax laws allowing current
deductions for external reservesmay
reduce the cost differential between
infetrnal reserve and external reserve.

'Finally,'the ril does not require funds
accumulated to date iii internal reserves
to be transferred to external reserves,
however those existing fuids if left in
internal reserves would not be
acceptable for use in meeting the
requirements of § 50.J5e) {1) and (3).
In a, related comment, several

'commenters discussed the funding'
methods they preferred over Internal
reserve. These included principally the
use of prepayment of the f nds'or the
use of an external fund'coupled with-instirance against premature
decommissioning. Principal reasons for
favoring these methods include the fact
that there may be shutdown of a reactor

'before the date of its expected end of
life due to either an accident or'
problems with reactor agirg or

'obsolescence. Consequently, sufficient
funds for decommissioning might not
have been collected by a mthod which
accumulates funds over projected
reactor life. Conversely, several
commenters indicated that it is
appropriate to rely on the property
damage insurance requirements of 10
CFR '50.54(w) to supplement
decommissioning funding methods. They
argue that, with the substantial amount
of property insurance required, even in
the highly improbable event of an
accident-related, premature
decommissioning, the utility will still
have sufficient resources available after
the decontamination process to carry
out decoiiimissioning. Some of the'
commenters recognized the possible
difficulties in obtaining non-accident
premature decommissioning insurance.
One commenter stated that surety bonds
or insurance are not viable alternatives
for normal decommissioning or
premature decommissioning not
associated with an accident. The
commenter noted that nuclear property
insurance would be available only if an
insured event necessitated premature
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decommissioning and only in the.
amount necessary to repair the plant for'
damages caused by the accident.
Premature decommissioningdue to 
regulatory mandate would not be
covered. The commenter, also noted thai
surety bonds in the amount of $100
million are not generally available.

The Commission notes that these
comments must be considered within
the context of Commission requirements
for onsite property damage insurance,
the proceeds from which could be used
to decontaminate a reactor after an
accident. Although these insurance
proceeds would not be used directly for
decommissioning, they would reduce the,
risk of a utility being subject to a
tremendous demand for funds after an
accident. The Commission has
implemented its proposed requirement
in 10 CFR 50.54(w) for slightly over $1
billion of insurance. An important
consideration in selecting an acceptable
method for providing fonds for
decommissioning is that the method be
reasonably cost effective. Prepayment of
funds has been recognized by several
studies as being significantly more
costly than the other methods. In view
of the unlikely nature of the events and
the potential problems being considered,
prepayment generally has a cost too
high for the benefit that would be
realized. Use of insurance for non-
accident related decommissioning was
found in an earlier study performed for
the NRC, NUREG/CR-2370 (Ref. 16), to
have potentially serious problems of.
insurability and moral hazard and is not
currently available. (Moral hazard is a,
term used in the insurance industry to
indicate a situation of laxity with
respect to loss prevention or loss control
where those insured have access to risk
prevention.) Finally, earlier studies in
NUREG-0584 found that surety bonds
were not generally available in the
amounts necessary for decommissioning
power reactors .

In light of the factors considered,
including the assurance provided by the
various methods, the unlikelynature of
the various events and the cost and
practicality of providing more absolute
assurance by certain methods, the
Commission has concluded that the
funding methods listed in the rule as
modified by the exclusion of internal
reserve are adequate.

Two commenters stated that well
capitalized, firmly established private
organizations operating research and
test reactors should be allowed to
guarantee compliance with financial
assurance requirements by use of the
certification process which is permitted
for government entities. In response to

this comment, it is noted that certain
government licensees are permitted in
the amendments to meet the funding
requirements of the rule by submitting a
statement of intent that the appropriate
government entity will be guarantor of
decommissioning funds. Private
organizations were not afforded that
option in the proposed rule. The

,different treatment arises because there
is reasonable assurance that the
appropriate government entity, which
has the power of taxation, will provide
adequate funding in the.future to
decommission the facility in a manner

-which protects public health whereas
this is not necessarily the case with
private organizations even if they are
currently adequately capitalized. If they
have no funds for decommissioning
there can be problems with completion
of decommissioning. As noted in Section
C.5 below, use of parent company
guarantees backed up by financial tests
will be permitted for private
organizations operating research and
test reactors.

Four commenters indicated agreement
with proposed § 50.82(c)(1) which would
require a licensee planning to delay
completion of decommissioning by
including a period of safe storage or
long-term surveillance to place funds
into an external fund or use a surety or
certification method, while four
commenters disagreed with the proposal
indicating that utilities should not be
required to shift to external funding. In
response, as noted in the response to a
previous comment, the proposed rule
has been modified to delete internal
reserve as an acceptable funding
method. Because there is as great or
greater need for assurance of funds over
the extended timeframe involved with a
facility in SAFSTOR when the facility Is
no longer a revenue producing asset, the
proposed requirement in § 50.82(c)(1) for
external funding during SAFSTOR
remains.

4.-Funding plans. A number of
commenters indicated that it was
important for the funding plan to be
updated over the operating life of the
facility because there would be
increases in costs over facility life. Some
commenters indicated that there should
be periodic adjustments of the funding
level, and most said, there should b a
specific frequency indicated in the
regulations with most saying
frequencies of 5 years and some
indicating it should be more frequent.

In response, the Commission agrees
with the importance of updating the
funding plan over the operating life of
the plant. This was recognized in the
proposed rule which requires that a

funding plan include "means ofV,
adjusting cost estimates and associated
funding levels over the life of the
facility" and which also requires each
reactor licensee to update his cost
estimate "at or about 5 years prior to the
projected end of operations." In order to,
clarify that the updates should take
place over the course of the facility
lifetime, the proposed rule has been
modified to indicate that a funding plan
include means of adjusting cost
,estimates and associated funding levels
periodically over the life of the facility.
The frequency for these updates is not
included in the rule but would be
included in regulatory guidance under
consideration. This.will provide more
flexibility in dealing with different types
of licensees and financial
considerations. It is expected that
regulatory guidance will indicate the
frequency of adjustment for cost
estimate and funding levels.

A number of commenters objected to
the requirement in the rule that
submittals of reactor funding plans be a
condition of license. The commenters
indicated that by doing so any change in
the funding plan could be interpreted as
a license amendment. The commenters
argued that this was unnecessary since
the funding requirements do not have a
direct impact on the safe operation of
the plant. This could have a n6gative
effect on continued plant operations,
even though there was no safety
concern. Most commenters argued that
the requirements would be better
promulgated as regulations which would
not decrease NRC's enforcement
authority. The Commission has
considered these comments in light of
the need to provide reasonable
assurance of the availability of funds for
decommissioning and, in response, in
order to build flexibility into the rule.,
has modified the proposed rule to make
the reactor funding requirements a
specific regulatory requirement in
§ 50.75 instead of a license condition.

5. Funding requirements for material
licensees. For material licensees, the
proposed rule contained provisions that
an applicant or licensee may submit a
certification that financial assurance for
decommissioning will be provided in a
prescribed amount stipulated in
proposed 10 CFR Parts 30, 40, and 70.
The amount is dependent on the
quantity of licensed material which the
licensee possesses. Two commenters
indicated that the cost amounts
prescribed in the regulations for. 10 CFR
Parts 30,40, and 70 licensees are too
high for the quantities of material listed
and that the prescribed cost amounts
should be set more realistically or the



Federal, Register / Vol. 53, -No..123/.Monday, June 27,.19868 / Rules, and Regulations 2

prescribed radioactivity levels should be
increased. One of the two commenters
who felt the estimates were too high
noted that the multiples of Appendix C
quantities prescribed in the rule for
some isotopes amount to absolute
quantities of less than a curie and the
commenter did not think that the
decommissioning costs for such a
license would amount to the sums
prescribed in the proposed rule. The
other commenter indicated as an
example that the amount of Am-241 in
unsealed form requiring a
decommissioning cost of $500,000*is 10
millicuries. Three other commenters felt
that the prescribed amounts appeared to
be too low and cited specific examples
to support their claim. These included.
the following: Cleanup of a U.S., Army
building which had burned cost over
$300,000; cleanup of the extensive
contamination at a USAEC contractor
facility at Weldon Spring cost
$200,000,000; cleanup of four igloos at
the Seneca Army Depot by the U.S.
Army cost $300,000 to $1,000,000;
cleanup and storage of contaminated
soil by DOE in the vicinity of the W.R.
Grace and Stepan Chemical facilities
cost $2-4 million. In addition, one of the
commenters pointed out that use of
contractors to perform the work could
increase costs.

In response to the commenters who
felt the estimates were too high, it is the
opinion of the Commission, based on the
data base cited in the Supplementary
Information to .the proposed rule, that
the prescribed amounts are reasonable
estimates and that it is not the rule's
intent that the indicated costs be used in
every situation. The purpose of setting
the amounts is to provide an approach
which minimizes the burden on the'
majority of licensees and on.the NRC
while providing assurance of funds for,
decommissioning. If, in a particular case,
the prescribed cost amounts are too
high, the licensee has the option of
submitting a funding plan with a facility
specific cost estimate.

In response to the commenters who
felt the estimates were too low, certain'
points must be considered in assessing
the comments and the examples cited.
Some of the examples appear to be
cases where there was accidental
spread of contamination beyond that
normally encountered. The funding
assurance provisions of the proposed
rule are not intended to address the
costs of cleanup resulting from an
accident. Provisions for funding cleanup
of accidental releases of radioactive
material were noted as being under
consideration in a separate rulemaking
(see Advanced Notice of Proposed

Rulemaking publishedJune -7, 1985, 50
- FR 23960. )- .

Another point to consider is that
certain facilities contain larger
quantitiesof radioactive material than
are specified in the sections of the rule

- amendments (i.e., § § 30.35, 40.36, and
70.25] permitting use of a prescribed -..
funding amount. Licensees of these
facilities would be required to submit a
decommissioning funding plan,
containinga cost estimate specific to'
those larger facilities. Under the ' -
provisions of the appropriate sections,"
licensees of these larger facilities would
be permitted to initially use a prescribed
amount of $750,000 in their financial

- assurance planning. However, use of -"
this prescribed amount is only a
temporaryaction which is intended to
reduce the administrative effort
associated with implementation of the
rule amendments and these licensees
are required by the indicated section of
the rule to eventually submit a funding
plan (with the facility decommissioning
cost estimate] at the time of application
for license renewal.

PNL has provided updated
decommissioning cost estimates to NRC
for use in the Final Generic
Environmental Impact Statement.
Appropriate information has been taken
from those updates for use in the final
rule to account for factors such as
inflation. The cost estimates for material
licensees do not specifically include the
assumed use of contractor costs
because, based on the PNL studies, the
prescribed amounts-listed in the rule are
considered reasonable in ptoviding
adequate funds so that a facility does
not become a concern to public health
and safety. The additional expense
associated with requiring all material
licensees to set aside in their funding
method the added costs of assuming use
of a contractor is not justified compared
to the small number of licensees
expected to have to use contractors.

The estimated cost of
decommissioning isbased on activities
related to the definition of
"decommission" in 10 CFR 30.2 (and
similar sections in other parts) and does
not include the cost of removal and
disposal of nonradioactive structures
and materials beyond that necessary to
terminate the NRC license. Disposal of.
nonradioactive hazardous waste not
necessary for NRC license termination -is
not covered by these regulations but
would be treated by appropriate,

- agencies having responsibility over
these wastes..

Several comments were received on
the proposed rule sections which list
funding methods that 10 CFR Part 30, 40,

and 70 applicants and licensees may use
and, that are considered-to:provide
reasonable assurance-of the availability
of funds for decommissioning. Five
commenters indicated that this list was
too restrictive and that.financial tests of
licensees should be utilized in
determining acceptable-funding methods
for materials licensees. These
commenters argued that-use of financial
tests on a case-by-case basis would
improve the degree of financial. -
assurance and eliminate unnecessary.
costburdens for many non-utility, non-
government entities. As precedents and
examples of tests which could be used
by NRC, commenters generally referred
to the -financial tests contained in 40
CFR Parts 264 and 265'for hazardous
waste facilities regulated by EPA. The
commenters indicated that these tests
could be used alone or combined with
licensee guarantees of funds, with self-
insurance or with internal reserve as
acceptable methods for assuring funds
for decommissioning. One cornmenter
indicated that 'letters of credit provided
a cost-effective method for his
operations.

The Commission did not include the
financial test as an acceptable funding
method for materials facilities in the
proposed rule. It was felt that because of
the potential for changing licensee
financial conditions and the fairly
lengthy time period involved before
decommissioning would take place that
the financial test would not provide
sufficient assurance of the availability.
of funds for decommissioning. Also,
additional staff time could be necessary
to monitor the financial status of a •
number of licensees.-This position and
the funding methods listed in the
proposed decommissioning rule were
consistent with the funding methods
listed in earlier NRC promulgated rules
in 10 CFR Part 40, Appendix A,
regarding requirements for funding the
decontamination and decommissioning
of uranium mills and tailings, and in 10

'CFR Part 61 regarding funding for
closure of 16w-level-waste burial

,grounds, - -

The commenters point out that the
Environmental Protection Agency:: -
permits the use of financial tests when
accompanied by corporate guarantees
for its hazardous waste facilities and
'recommended that the NRC use similar -

financial tests for-meeting financial
assurance requirements. The staff ,
recognizes that financial tests may be
useful in certain situations and can -

minimize impacts on licensees. Hence,
the regulation has been modified in the
final rule to specifically permit licensees
to use parent company guarantees with
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accompanying financial tests to meet
the financial assurance requirements of
the regulation. The use of the parent
company guarantee and financial test is
taken from the U.S. Environmental
Protection Agency's regulations 40 CFR
Parts 264 and 265. Use of the parent
company guarantee and financial test
provides assurance in that the company
will provide an independent
commitment beyond that of the licensee
to expend funds. This requirement is
consistent with the NRC's Policy
Guidance Regarding Parent Company
and Licensee Guarantees for Uranium
Recovery Licensees issued in December
1985. A parent company guarantee may
not be used in combination with the
other financial methods listed in the rule
to satisfy the requirements of this
section.

Other funding methods, including
letters of credit, will continue to be
acceptable for providing assurance of
funding. Use of prepayment or other
external trust funds is different in
approach from use of a surety bond,
insurance or other guarantee method.
With prepayment, the licensee is
actually using the instrument to pay for
decommissioning of the facility, while
with the second approach, a financial
instrument is used as backup to pay for
decommissioning in the event that the
licensee is unable to complete these
activities. If a surety, insurance, or other
guarantee method is used to actually
pay for decommissioning, the licensee is
still fully responsible for all of its
decommissioning requirements.

NRC intends to periodically review
the overall financial status of licensees
to assess the effectiveness of the
funding methods permitted in the
regulations.

One commenter was concerned that,
in the case of licensees having materials
licensed under more than one part of 10
CFR and used within common facilities,
the rule would require a separate
decommissioning plan for each license
and recommended that a consolidated
plan be allowed. In response to this
comment, in some cases where
byproduct, source, and/or special
nuclear material are used in the same
facilities, it would be very difficult to
develop separate decommissioning or
funding plans for terminating each
license, in particular where there is
interdependence of facilities, operations,
or projected decommissioning activities.
Consolidated plans based on a
combined analysis of the facility
decommissioning would be permitted. If
a licensee operates multiple
independent facilities and/or sites under
a single license, a consolidated

decommissioning or funding plan would
have to delineate procedures and cost
estimates for each facility/site. The
regulatory guides currently under
consideration would include further
details concerning these situations. The
rule is broad enough to encompass these
situations.

Two commenters expressed concern
regarding the licensee's responsibility
for decommissioning. One commenter
indicated that it was not clear in the
proposed rule whether financial
assurance requirements apply to each
license, each licensee, or each facility
and recommended that the licensee be
specified as the responsible unit. The
other commenter expressed the concern
that there exists the potential for
reducing companies' liability for
decontamination activities should the
NRC approved funding plan be
inadequate.

In response to these comments, it
should be noted that amended 10 CFR
Parts 30; 40, and 70 require that each
holder of a specific license provide
financial assurance for decommissioning
thus specifically indicating that the
licensee is the responsible party for
financial assurance. Funding and
decommissioning plans submitted by a
holder of multiple materials licenses
may be consolidated. It is expected that
the requirements contained is amended
10 CFR Parts 30, 40, and 70 will provide
reasonable assurance that funds are
available for decommissioning nuclear
facilities. Specifically, § 30.35 (and
related sections in other parts) requires
submittal of a funding plan containing
an estimate of the cost of
decommissioning or use of a
certification of an amount prescribed in
the regulations. The cost estimate
contained in the funding plan will be
based on site conditions and can use, as
a base, information developed by
Battelle Pacific Northwest Laboratory
(PNL) in a series of reports on
technology, safety, and costs of

'decommissioning nuclear facilities.
NRC's review and evaluation of the
estimate can use not only the PNL
reports but experience gained at other
materials facility decommissionings.
Section 30.35 also provides that the
licensee include provisions in the
funding plan for adjusting
decommissioning cost estimates and
associated funding levels over the life of
the facility to take into account changing
economic and technical conditions. Even
in the event that these'efforts result in a
shortfall of funds at decommissioning, a
matter which concerns the 6ommenter,
the regulations specifically state that it
is the licensee's responsibility to fund

and carry out decommissioning in a
mannerwhich protects public health
and safety. Accordingly, the licensee
would be under a continuing obligation
to find the means for completing
decommissioning.

6. Funding requirements for Federal
licensees. One commenter, the
Department of the Army, indicated that
the proposed requirements for Federal
agencies, specifically proposed sections
in Parts 30, 40, 50, 70, and 72, requiring a
certification that the appropriate
government entity will be guarantor of
decommissioning funds, appear
inconsistent with Federal statute. The
commenter suggested either NRC should
spearhead statutory relief or establish a
Federal agency funding strategy in order
to satisfy the intent of the NRC proposed
rule.

The Commission, in responding to this
comment, notes that it is based on the
provisons of the Anti-Deficiency Act, 31
U.S.C. 1341. The Anti-Deficiency Act
prohibits the creation of an obligation or
the expenditure of funds in excess of
appropriations unless the contract or
obligation is authorized by law. The
purpose of the Act is to "keep all
departments of the Government, in the
matter of incurring obligations for
expenditures, within the limits and
purposes of appropriations annually
provided for conducting their lawful
functions." 42 Comp. Gen. 272, 275
(1962). The Act applies to transactions
among government agencies as well as
transactions between the government
and the private sector. See 59 Comp.
Gen. 386, 389 (1980).

While the Anti-Deficiency Act might
prohibit the expenditure of funds for
decommissioning in-the absence of an
appropriation, nothing in the Anti-
Deficiency Act prevents a government
agency from seeking appropriations for
future obligations. Nor is there anything
in the Act that bars a government
agency from obligating appropriated
funds for the purpose of complying with
rules imposed by other government
agencies at the time those rules require
an expenditure of funds. Thus, in
practice, use could be made of other
funding methods besides the
certification option such as external
funding.

As discussed in the Supplementary
Information to the proposed rule, the
purpose of the proposed sections with
which the commenter is concerned is to
permit licensees to obtain a guarantee
that a government agency will assume
financial responsibility for
decommissioning the facility. This
would most likely be possible when the
licensee is a State or Federal agency or
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a State-affiliated organization such as a
university or hospital. This provision of
the rule recognizes that these licensees
should be capable of providing funds for
decommissioning. The intention of the
proposed rule is that these State and
Federal licensees should, early in their
facilities' lifetime, be aware of the
eventual decommissioning of the
facility, specifically its cost, and make
their funding bodies aware of those
eventual costs. The provisions of the
rule requiring naming a guarantor of
funds may be subject to
misinterpretation. Accordingly, the
proposed rule is being modified to
indicate that Federal and State licensees
should provide a statement of intent that
they have an estimate of the cost to
decommission their facilities and that
they will obtain funds when necessary
for decommissioning. This modification
should satisfy the need for assurance
from these facilities within the
constraints of governmental budgetary
policies.

7. General comments on financial
assurance. A number of commenters
disagreed specifically with the need for.
the funding provisions contained in the
proposed rule for electric utilities. The -
primary reasons cited by the
commenters for the disagreement were
the following: Utilities are regulated by
State and Federal rate regulators who
are bound to set a utility's rates such
that reasonable costs of serving the
public are recovered; NRC has recently
eliminated financial qualifications
requirements for reactors and this is a
similar situation; most utilities already
recover decommissioning costs in rates;
utilities recognize that those who benefit
from the plant should pay for
decommissioning; and that the proposed
rule will impose a financial penalty on
utilities and will complicate the existing
process.

In contrast, a number of other
commenters indicated that there was a
need for rules in this area because they
had several concerns over whether
adequate funds will be available for
decommissioning. Several commenters
expressed concern that there must b.a
clear statement with regardto the
responsibility for decommissioning.and
that utilities should not be able to evade
liability for funding of decommissioning
costs. In particular one commenter
indicated that a utility couldavoid
liability for decommissioning by forming
"holding companies" which would
protect assets from the liability of a
shutdown reactor..The commenter
indicated that these holding companies
could diversify into new ventures
outside the scope-of Federal and State

regulation, could take funds the power
company, and thus leave the electric
utility portion of the company in a
financially weak condition. This
financially weak utility might find it
very difficult to fund decommissioning
and therefore become a threat to public
health and safety. The commenter
indicated that the rule should provide
guidelines to address these issues
otherwise ratepayers would be stuck
with this problem and radiological
hazards may exist.

Several commenters addressed the
issue of the proper roles of NRC and
State and Federal ratemaking agencies
in establishing funding methods. Some
commenters indicated that the rule as
presented is satisfactory as long as it is
clear in allowing other involved State
and Federal authorities to decide issues
related to the ratemaking impact of
decommissioning fund accumulation.
The commenters also stated that the
rule should not go any further in
applying more prescriptive requirements
of pre-empting State laws and that the
specific funding method should not be
prescribed by the rule but should be
determined by the ratemaking
authorities because they are in the best
position to determine, the most effective
and economic method to arrive at the
least cost option, taking into account
taxation, accounting, financial and other
local considerations. One commenter
,indicated that the rule should explicitly
permit State and-Federal ratemaking
agencies to apply more stringent funding
requirements. Commenters indicated
that NRC's jurisdictional responsibility
and therefore its principal concern
should be that decommissioning is
carried out in-a safe manner and that
ratemaking bodies should have
responsibility for choosing cost-effective
funding methods. One commenter
expressed concern that there may be
serious jurisdictional problems and
disputes with NRC's rule in that NRC is
seeking to exercise control over
economic matters related to
decommissioning expense. The
commenter indicated that the NRC
should make it clear what functions of
other ratemaking agencies it intends to
supplant and how its regulations will fit
with existing State and Federal
regulation of decommissioning costs.
One commenter questioned how NRC
will implement the rule in the case of
licensee whose'rate regulator does not
allow the licensee to recover funds in its
rates and set up a decommissioning
fund.
. In response to these comments it

should be noted that the Commission's
.statutory mandate to protect the .

radiological health and safety of the
public and promote the common defense
and security stems principally from the
Atomic Energy Art of 1954, as amended,
and the Energy Reorganization Act of
1974, as amended. In carrying out its
licensing and related regulatory
responsibilities under these acts, the
NRC has determined that this regulation
is needed because there is a significant
radiation hazard associated with
nondecommissioned nuclear facilities.
The NRC has also determined that the
public health and safety can best be
protected by promulgating a rule
requiring reasonable assurance that at
the time of termination of operations
adequate funds are available so that
decommissioning can be carried out in a
safe and timely manner and that lack of
funds does not result in delays that may
cause potential health and safety
problems. Although these Acts do not
permit the NRC to regulate rates or to
interfere with the decisions of State or
Federal agencies respecting the
economics of nuclear power, they do
authorize the NRC to take whatever
regulatory'actions may be necessary to
protect the public health and safety,
including the promulgation of rules
prescribing allowable funding.methods
for meeting decommissioning costs. (See
Pacific Gas & Electric v. State Energy
Resources Conservation & Development
Commission, 461 U.S. 190, 212-13, 217-19
.(1983); see also United Nuclear
Coiporation v. Cannon, 553 F. Supp.
1220, 1230-32 (D.R.I. 1982) and cases
cited therein.) The fact that these
regulatory actions may have an
economic impact does not mean that
they lie outside NRC's jurisdiction.

The Commission has considered the
roles of the state Public Utility
Commissions (PUCs) and the Federal
Energy Regulatory Commission (FERC),
as well as'the NRC, in establishing
acceptable methods available to nuclear
power reactor licensees for
accumulating funds for
decommissioning. Each of these
agenices has a role in this area. The
Federal Energy Regulatory Commission
has the responsibility for setting rates
for the transmission and sale
(wholesale) of electricity by investor-
owned utilities in interstate commerce
and authorizes the conditions, rates, and

- charges for interconnections among
,electric utilities. The sales of electricity
for which FERC would set rates are
small, comprising about 13 percent of
total U.S. electricity sales. State public

- utility commissions have the
responsibility for setting rates for retail
sales of-electricity to homeowners and
companies doing business in-their
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states. The NRC staff has had contact
with staff of the Federal Energy
Regulatory Commission and with State
agencies. These agencies indicated that
they recognize the NRC's role in setting
standards with respect to health and
safety, and, in particular, that they
support the rule as it was promulgated
with certain modifications as long as it
is understood that states may choose
among the funding alternatives based on
their specific responsibilities for
protecting the interests of consumers by
developing reasonable rates for
providing public utility services. Under
the existing statutory scheme the NRC
has the authority to require specific
funding arrangements in order to protect
public health and safety whereas the
other agencies do not. NRC's rule
amendments permit a State or Federal
rate regulatory agency to choose from
among the funding alternatives listed in
the final rule and to choose levels of
funding based on specific considerations
related to their ratemaking
responsibilities, as for example cost and
equitability for early ratepayers versus
later ratepayers.

In response to comments that there
should not be funding requirements for
decommissioning because financial
qualification requirements for
construction have been eliminated, it is
NRC's view that the elimination of
financial qualification requirements
does not eliminate the need for
providing reasonable assurance of funds
for decommissioning. When the rule on
elimination of financial qualifications
was proposed, the Commission stated;
that decommissioning was more
properly dealt with in the separate
rulemaking then underway. In
promulgating the proposed rule on
decommissioning, Commissioner
Bernthal drew a distinction between
decommissioning assurance and the rule
on eliminating the financial qualification
review at the'licensing stage. Factors
cited by the commenters, such as the
presence of rate regulators or
recognition that those who benefit from
plants should pay all costs, do not
provide reasonable assurance in and Of
themselves that health and safety will
be protected.

Some commenters stated that the
proposed rule would impose a financial
penalty on utilities and complicate the
existing regulatory process The NRC
staff does not believe that this will
occur. The proposed rule has the narrow
focus of protecting public health and
safety by having in place basic minimum
standards for funding methods which " '
provide reasonable assurance of funding
for decommissioning in a safe and

timely manner. The methods allowed
include a variety of methods currently
available to licensees. As noted in the
response to a comment in Section C.3,
the proposed rule has been modified to
delete internal reserve as an acceptable
funding method, however, this is not
expected to add significantly to
licensee's burden for the reasons
discussed in Section C.3. As noted in
Section C.2 the certification of funding
levels which may be more than but not
less than amounts prescribed in the rule
is included as a means for minimizing
licensee burden in complying with the
amended regulations. The rule, and the
NRC's implementation of it, does not
deal with financial ratemaking issues
such as rate of-fund collection,
procedures for fund collection, cost to ' .
ratepayers, taxation effects, equitability
between early and later ratepayers,
accounting procedures; ratepayer versus
stockholder considerations,
responsiveness to change and other
sinjilar concerns. In addition, the rule
does not deal with costs of demolition of
nonradioactive structures and
equipment or with site restoration after
termination of the NRC license. These
matters are outside NRC's jurisdiction
ahd 'are the responsibility of the State
PUC's and FERC. As outlined above,
considering the distinct roles that the
NRC and the ratemaking agencies have,
NRC will not become involved in the
rate regulation process as it related to
decommissioning. Based on, the above
discussion, the Commission believes
that the.rule is an equitable means of
requiring reasonable assurance of
funding for decommissioning without
imposing an undue burden on licensees.

With regard to the specific concern
regarding formation of holding
companies, the NRC could condition the
approval of the decommissioning plan
by requiring the licensee to include
sufficient funds in the establishment of
the holding company. In other words,
theNRC would not approve the
decommissioning plan. unless the
holding company had sufficient assets to
meet its obligations pursuant- to the
decommissioning plan in addition to its
normal obligations. Thus, the licensee
could not sequester assets and liabilities
in a manner which would defeat the
decommissioning plan. The NRC would
have sufficient authority under the
Atomic Energy Act and its existing
regulations that,.if a. utility were to try to
reorganize in order to evade its
decommissioning obligations, the
Commission would be able to take
action, to prevent any adverse health
and safety impacts.

The commenters also indicated that
theie must be a clear statement with
regard to the responsibility for
decommissioning. The Supplementary
Information to the proposed rule states

- that "The licensee is responsible for
completing decommissioning in a ' .
manner that protects health and safety."'
In addition, the Supplementary
Information and the text of the rule
make clear that the licensee-must take
responsibility for planning for
decommissioning by providing a
reasonable level of assurance that funds
are available for'decommissioning and,
at the time of peimanent termination of
operations, by submitting a
decommissioning plan which addresses
the choice of decommissioning
alternatives' methods to control -

occupational and public'health and
safety, the planned final radiation
survey, and funding for
decommissioning.These provisions
make clear that the licensee has the
legal responsibility to plan for and
accomplish decommissioning of the
facility by preparing the property for
release for unrestricted use and that this
responsibility cannot be evaded.

D. Residual Radioactivity -

Commenters expressed concerns
-about the absence of residual
radioactivity limits, and urged the NRC
to develop such levels as quickly as
possible. Reasons given were health and
safety concerns, difficulty of '-
decommissioning planning, and
commonality of objectives concerning
waste burial and decommissioning
requiring a deminimis level. Several
commenters made specific comments on
the numeric value of the residual limit
and how it should be chosen.
Commenters also expressed concern
that this rule should not be issued until
the rule on residual radioactivity level is
issued because without it one cannot
plan or estimate cost and entirely satisfy
financial assurance requirements.
Commenters also indicated that the
value of residual radioactivity limits will
impact cost for non-power reactors.

The.Commission is participating in an
EPA organized interagency working
group which is developing Federal
guidance on acceptable residual
radioactivity levels which would permit
property to be released for unrestricted
use. Proposed Federal guidance is •
anticipated to be published by EPA.
NRC is planning to implement this
guidance as soon as possible. The
selection of an acceptable level is
outside the scope of this rulemaking;
Currently, criteria for residual
contamination levels do exist and
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research and test reactors are being
decommissioned- using present guidance
contained in Regulatory Guide 1.86 for
surface contamination plus case-by-case
considerations-for direct radiation. As
an example, NRC provided such criteria
in letters to Stanford University, dated
3/17/81 and 4/21/82 providing
"Radiation criteria for release of the
dismantled Stanford Research Reactor
to unrestricted access." The NRC is
currently developing interim guidance
with respect to residual contamination
criteria. The cost estimate in a funding
plan can be based on current criteria
and guidance regarding residual
radioactivity levels for unrestricted use.
The information in the studies by
Battelle Northwest Laboratory (Refs. 2
thru 13) and Oak Ridge National
Laboratory (Refs. 17 and 19) on
'decommissioning have indicated that in
any reasonable range of residual
radioactivity limits, the cost of
decommissioning is relatively
insensitive to the radioactivity level and
use of cost data based on current
criteria should provide a reasonable
estimate. Even in situations where the.
residual radioactivity level might have
an effect on decommissioning cost, with
the update provision in the rule it is
expected that the decommissioning fund
available at the end of facility life will
approximate closely the actual cost of
decommissioning.

It is imperative that decommissioning
regulations in 10 CFR Parts 30, 40, 50, 70,
and 72 be issued at this time because it
is important to establish financial
assurance provisions, as well as other
decommissioning planning provisions,
as soon as possible so that funds will be
available to carry out decommissioning
in a manner which protects public
health and safety. Based on the need for
the decommissioning rule to supplement
provisions currently existing with those
contained in the rule amendments , the
Commission believes that the-rule can
and should be issued now.
E. Environmental Review Requirements

A number of commenters were
concerned that the proposed rule would
not require the preparation of an '
environmental impact statement CIS) in
connection with each decommissioning
of a reactor but would require only an
environmental assessment (EA) unless
the assessment showed that an EIS
should be prepared in a particular case,.
while other commenters made specific -
comments -supporting this aspect' of the -
proposed rule. Of the commenters
opposed, several thought that the
proposed rule violated the National
Environmental Policy Act, one
commenter felt that there needed to be

more successful experience at
decommissioning various types -of
reactors before it could be decided that
an EA was sufficient, another suggested
that an EIS should be prepared for major
facilities such as power reactors and
fuel fabrication facilities but an EA
would be appropriate for smaller
facilities, and one commenter suggested
that there should be an EIS but that
reference to the GElS could be allowed
if careful study or testing or both at a
given facility showed that the generic
approach was adequate.

A number of commenters who
opposed the elimination of the
requirement for a site-specific EIS
argued that the ES at licensing could
not adequately estimate impacts in
detail because much could change in the
30 to 40 years before decommissioning.
Although the proposed rule discussed
the fact that EIS's at licensing should
address the impacts of
decommissioning, the analysis of those
impacts at'that time is not considered to
take the place of evaluating
environmental impacts at the time of

'decommissioning. At the time of
decommissioning, a large quantity of
waste must be handled and disposed of;
this waste is essentially a result of
having operated. The NRC action to be
taken at the time of decommissioning is
to approve an appropriate method of
handling this waste. Alternative
methods of handling this waste will
have different impacts which can be
systematically assessed.

The Commission's primary reason for
eliminating a mandatory EIS for
decommissioning is that the impacts
have been considered generically in a
GEIS. The Commission determined that
examination of these impacts and their
cumulative effect on the environment
and their integration into the waste
disposal process could best be
examined generically. A final, updated
GElS has been issued (Ref. 20]. The
GEIS shows that the difference in
impacts among the basic alternatives for
decommissioning is small, and the dose
impact of decommissioning is small,
whatever alternative is chosen, in
comparison with the impact accepted
from 40 years of licensed operation. The
relative impacts are expected to be
similar from plant to plant, so that a
site-specific EIS would result in the'
same conclusions as the GElS with
regard to methods of decommissioning'
Although some commenters correctly
-point out that an EA is much less
detailed in its assessment of impacts
than an EIS, if the impacts for a
particular plant are significantly
different from those studied generically

because of site-specific considerations,
the environmental assessment would
discover those and lay the foundation
for the preparation of an EIS. If the
impacts for a particular plant are not
significantly different, a Finding of No
Significant Impact would be prepared. In
answer to the comment concerning
violation of NEPA,the Commission's
rules concerning EA's and EIS's comply
with case law and Council on
Environmental Quality regulations. In
response to the concern that decisions
on decommissioning will be made
without public input, decommissioning
involves amendment of the operating
license and the NRC rules provide an
avenue for public input with respect to
license amendment.

F. Other General Comments

A number of comments of a general
* nature, some of which were outside the
scopeof the regulation, were received.
Detailed responses to individual
comments are contained in NUREG-
1221. General comments discussed
below include questions regarding
applicability of the regulations to
different licensees and those regarding
waste disposal.

1. Applicability of regulation to
different licensees. Some commenters
were concerned that the regulations may
have been drafted with power reactors
in mind and applied to non-power
reactors without-adequate realization or
consideration of the differences in the
level of difficulty in decommissioning
between these classes of facilities. They
suggested that the riule should
distinguish between reactor types and
make requirements appropriate for non-
power reactors. One commenter pointed
out that the costs of decommissioning .
research reactors are considerably less
than those for power reactors and also
that there was considerable experience
in decommissioning research reactors
and that there were no uncertainties.
Another commenter indicated that
adequate budgets were difficult to
obtain, that the "existence of research
reactors at universities hangs on a thin
thread," and that the burden of
additional requirements could cause
these threads to becut. One commenter
suggested that the health and safety of
the public is better protected if research
reactors are operating and effective
rather than to have them shut down or
made ineffective and that additional
rules which result in "nonproductive"
work and costs take resources needed
for effective-research centers.

In response, it should be noted that
the Commission has not drafted the rule
amendments for power reactors and
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then applied it to non-power reactors
without taking into consideration'the
differences. The data base included a
contractor study addressing the
technology, safety, and costs of
decommissioning research and test
reactors (Ref. 4). The comments
concerning lower costs, more
experiencR, fewer hazards, and open-
ended operating life are true, however,
these factors have been considered. The
rule does distinguish between power
and non-power reactors in the methods
allowed for financial assurance. The
methods allowed for-non-power reactors
are the same as for materials licensees
and require commitment or guarantee at
startup of the total amount of funds
needed for decommissioning, whereas
power reactor licensees have the option
of building up the fund over facility life.
As a means of minimizing the burden,
Federal or State government licensees
may provide a statement of intent
indicating that funds for
decommissioning will be obtained when
necessary. The burden of providing
financial assurance in the case of
private non-power reactors is
unavoidably greater, but will be in line
with the projected costs for the
particular reactor. The remarks of the
commenter concerned about existence
of research reactors hanging on a thin
thread, in fact, support the conclusion
that financial assurance is needed in the
case of research reactors.

In regard to decommissioning plans,
non-power reactors were never
exempted from submitting
"dismantlement plans." The rule sets out
the contents of decommissioning plans
with no distinction for classes of
reactors. However, the level of effort in
developing plans and in the amount of
material submitted will vary in practice
commensurate with the level of effort
required for the decommissioning. The
Commission has attempted to minimize
the burden of complying with these rules
to the extent possible.

2. Waste disposal considerations
related to decommissioning. A number
of commenters indicated that NRC must
carefully study wastes resulting from
decommissioning and provide proper
classification of these wastes.
Commenters stated that
decommissioning standards should
include clear definitions of high-level
(including spent fuel), low-level, and
"intermediate level" wastes and
consideration should be given to means
of transport and proper disposal for
different types of decommissioning
wastes so that wastes are not placed
into burial grounds for which they are
not suited. Also, consideration should be.

given to availability of disposal capacity
for the different classes of
decommissioning wastes. In particular,
long lived activation products, such as
Ni-59 or Nb-.94, should not be classified
as low-level waste nor buried at LLW
disposal sites. Commenters suggested
that long lived wastes and wastes
containing intense emitters be classified
as high level waste. Also "intermediate
level" wastes containing long lived
isotopes should not be buried in low-
level waste disposal sites. Concern was
expressed by four commenters that
without availability of disposal capacity
there could be problems with carrying
out decommissioning, in particular lack
of high-level waste sites could cause
problems.

In response to these comments it
should be noted that criteria for wastes
needing to be disposed of at the time of
decommissioning are contained in
existing regulations and are beyond the
scope of this rulemaking action.
Disposal of spent fuel will be via
geologic repository pursuant to
requirements set forth in NRC's
regulation 10 CFR Part 60. Disposal of
low-level wastes is covered under
NRC's regulatiod 10 CFR Part 61.
Because low-level wastes cover a wide
range in radionuclide types and
activities, 10 CFR Part 61 includes a
waste classification system that
establishes three classes of waste
generally suitable for near-surface
disposal: Class A, Class B, and Class C.
This classification system provides for
successively stricter disposal
requirements so that the potential risks
from disposal of each class of waste are
essentially equivalent to one another. In
particular, the classification system
limits to safe levels the concentrations
of both short- and long-lived
radionuclides of concern to low-level
waste disposal. The radionuclides
considered in the waste classification
system of A( CFR Part 61 include long-
lived activation products such as Ni-59
or Nb-94, as well as"intense emitters"
such as Co-0.

Wastes exceeding Class C limits are
considered to be not generally suitable
for near-surface disposal, and those
small quantities currently being
generated are being safely stored
pending development of disposal
capacity. The Low-Level Radioactive
Waste Policy Amendments Act of 1985
(Pub. L. 99-240, approved January 15,
1980, 99 Stat. 1842) provides that
disposal of wastes exceeding Class C
concentrations is the responsibility of
the Federal government. These wastes
maybeconsidered to basically

correspond to the "intermediate-waste"
designation suggested by commenters.

As far as decommissioning wastes are
concerned, technical studies coupled
with practical experience from
decommissioning of small reactor units
indicate that wastes from future
decommissionings of large power
reactors will have very similar physical
and radiological characteristics to those
currently being generated from reactor
operations. Two of the studies
performed by NRC include NUREG/CR-
0130, Addendum 3, (Ref. 2) and NUREG/
CR-0672, Addendum 2, (Ref. 3) which
specifically address classification of
wastes from decommissioning large
pressurized water reactor (PWR) and
large boilingwater reactor (BWR)
nuclear power stations. These studies
indicate that the classification of low-
level decommissioning wastes from
power reactors will be roughly as
follows:

PwR BWR
Waste class (volume (volume

percent) percent)

A ... ................................ 980 97.5
B .......... 1.2 2.0
C ................ I..0.1 0.3
Above C................0.7 0.2

As shown, the great majority of the
waste volume from decommissioning
will be classified as Class A waste.
Only a small fraction of the wastes will
exceed Class C limits.

Transportation of decommissioning
wastes will involve no additional
technical considerations beyond those
for transportation of existing radioactive
material. Existing regulations covering
transportation of radioactive material
are covered under NRC regulations in 10
CFR Parts 20, 71, and 73, and
Department of Transportation
regulations in 49 CFR Parts 170-189.

Disposal capacity for Class A, Class
B, and Class C wastes currently exists.
Development of new disposal capacity
under the State compacting process is
covered under the Low-Level
Radioactive Waste Policy Amendments
Act referenced above. This Act provides
for incentives for development of such
capacity, as well as penalties for failure
to develop such capacity. NRC staff
expects that Congress will provide
guidance for development of disposal
capacity for wastes exceeding Class C
concentrations. For spent fuel, which
although not included as a
decommissioning activity could
nevertheless impact on'the
decommissioning schedule, a detailed
schedule for development of monitored
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retrievable storage and geologic
disposal capacity is provided in the
Nuclear Waste Policy Act of 1982.

Licensees will have to assess the
situation with regard to waste disposal
as part of the decommissioning plan
which they submit according to the
requirements of 10 CFR 30.36, 40.42,
50.82, 70.38 and 72.38. In addition, the
rule amendments require that at or
about five years prior to the projected
end of operation, each reactor licensee
submit a preliminary decommissioning
plan containing a cost estimate for
decommissioning and an up-to-date
assessment of the actions necessary for
decommissioning. The Supplementary
Information of the proposed rule
indicated that this requirement would
assure that consideration be given to
relevant, up-to-date information which
could be important to adequate planning
and funding for decommissioning well
before decommissioning actually'begins.
These considerations include an
assessment of the current waste
disposal conditions. If for any reason
disposal capacity for decommissioning
wastes were unavailable, there are
provisions in § 50.82 to allow delay in.
completion of decommissioning which
would permit temporary safe storage-of
decommissioning waste. In addition,
§ 50.82 contains requirements to ensure
that adequate funding is available for -

completion of delayed decommissioning.
The Supplementary Information to the

proposed rule indicated that the DECON
decommissioning alternative assumes
availability of capacity to dispose of
waste. Alternative methods of ,
decommissioning are available including
delay in completion of decommissioning
during which time there can be storage
of wastes. Delay in decommissioning
can result in a reduction of occupational
dose and waste volume due to
radioactive decay.

PIRG, et al., Petition for Rulemaking,
Docket No. PRM-50-22

On July 5, 1977, as supplemented
October 7, 1977, and January 3, 1978 the
Public Interest Research Group (PIRG),
Arizonans for Safe Energy, Citizens
United Against Radioactive
Environment, Community Action
Research Group, Critical Mass Energy
Project, Environmental Action
Foundation, Environmental Action, Inc.,
New Mexico Public Interest Research
Group, New York Public Interest
Research Group, NorthAnna .
Environmental Coalition, Texas Public
Interest Research Group, and National
Consumer Law Center Energy Project
(hereinafter the "petitioners"),
petitioned the Commission to initiate
rulemaking to promulgate regulations for

nuclear power plant decommissioning
which would require plant operators to
post bonds, to be held in escrow, to
ensure that funds would be available for
proper and adequate isolation of
radioactive material upon each plant's
decommissioning.

On June 22, 1979, the Commission
published in the Federal Register (44 FR
36523) a partial denial of the petitioners'
request. In this notice the Commission
specifically denied the petitioners'
request to immediately initiate
rulemaking to implement a specific
decommissioning funding plan that
would require nuclear power plant
operators to post surety bonds to cover
decommissioning'costs. The
Commission granted the petitioners'
request to reconsider the adequacy of its
regulations on decommissioning. The
Commission indicated that other issues
and funding alternatives raised by the
petitioners would be considered within
the context of the NRC decommissioning
rulemaking proceedings.

In addition to surety bonds, the
petitioners advanced two other options
to finance nuclear power reactor
decommissioning: (1) Funds in an
amount sufficient to pay for projected
decommissioning would be set aside in
an escrow account before commencing
reactor operations, and (21 funds would
be accumulated in a sinking fund during
th6 life of the plant supplemented by a
surety arrangement as necessary to
allow for the risk of a licensed utility
going bankrupt before the sinking fund
had accumulated sufficient funds. The
petitioners indicated that the
requirements should apply to existing
licensees as well as future licensees.
The petitioners also raised the issue of
the Commission's jurisdiction to regulate
the arrangements for decommissioning.
The original petitioners joined by others,
submitted comments in response to the
Federal Register notice (44 FR 36523,
June 22, 1979). These comments were
received on November 21, 1979. The
comments discussed NRC's jurisdiction
to promulgate-rules mandating specific
requirements covering decommissioning
costs, the heed for NRC to establish a
rule requiring its licensees to make
specific financial plans to meet
decommissioning costs, surety bonds as
a supplementary option, and the
disadvantage of unfunded alternatives.

The PIRG petition and the petitioners'
supplementary comments were
considered in the development of this
rule. The Commission agrees that its
regulations should be amended to
require that licensees plan for.
decommissioning and provide
reasonable assurance that funds will be

available to cover decommissioning
costs when needed. For reasons
discussed in the previous sections, the
Commission does not believe it is
necessary, or desirable, to require a
specific financial method for collecting
decommissioning funds beyond the
listing in the modified proposed rule.
The amendments require licensees to
submit a report indicating the level of
-funding and the funding method for
assuring that funds will be available for
decommissioning. Acceptable methods
are indicated in the amendments; This
procedure covers all applicants for
operating licenses and existing licensees
under Part 50. To the extent that the
petitioners would require promulgation
of a specific method for financing power
reactor decommissioning, the petition is
denied. To the extent that the proposed
amendments would allow consideration
of the petitioners' suggested financing
methods, including surety bonds if they
are available, the petition is granted.
This action completes NRC
consideration of the issues raised in
PRM-50-22.
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Regulatory Flexibility Analysis
As required by the Regulatory

Flexibility Act of 1980, 5 U.S.C. 605(b),
the NRC has carefully considered the
effect on small entities in developing the
final rule and has attempted to tier the
requirements to reduce the impact on
small entities to the extent possible
while adequately protecting health and
safety.

Based on the information available, it
is not expected that this rule will have a
significant economic impact on a
substantial number of small entities. The
rule broadly affects all Commission
applicants and licensees and, because
Agreement States will be required to
maintain compatibility with the
proposed changes, the rule also affects-
Agreement State applicants and - .
licensees. There are approximately 9,000
Commission licenses, which include
about 5,200 byproduct material licenses
under Parts 30 through 34, 2,500 medical
licenses under Part 35, 400 source
material licenses under Part 40, 200
production and utilization licenses
(including approximately 50 applications
in various stages of review) under Part
50, 700 special nuclear material licenses
under Part 70, and 1 license and
approximately 5 potential applicants
under Part 72. Between 11,000 and 12,000
Agreement States' licensees are also
affected.

The Commission estimates that
approximately 40 percent of its licensees
are considered small entities under the
recently adopted NRC size standards (51
FR 50241; December 9, 1985). The NRC
size standards for entities to be
considered as small businesses are as -
follows:

* For most licensees, annual billings
of $3.5 million or less

! For private practice physicians,
annual billing of $1 million or less

* For State or public education
institutions, the institution is supported
by a jurisdiction with a population of
50,000 or less

* For other educational institutions,
the institution has 500 or fewer
employees.
Licensees under 10 CFR Parts 50 and 72
are not considered small entities.

All licensees including small entities
will be required to keep records
important.to decommissioning. In
general, for small licensees, such
recordkeeping is "good practice" and
should not constitute a significant
change in operation. Generally, keeping
records important to decommissioning
reduces both the costs and health and
safety impacts of decommissioning and
can also result in savings in doses or
costs during operation. Costs of

recordkeeping would tend to be
recouped either in operation or at
decommissioning.

The changes contained in this rule at
the time of termination of license affect
few. small entities. These changes
consist primarily of specifying in more
detail contents of decommissioning
plans, presently called
"decontamination plans" in 10 CFR
Parts 30,40, and 70. Although more
detailed plans may be required than
have been considered acceptable in-the
past, there will also be a reduction in
administrative effort because there will
be less uncertainty as to what is
expected.'Overall, these changes are not
expected to have a significant impact.

The most significant impact of this
rule on licensees is likely to result from
the financial assurance requirements. A
cost estimate for decommissioning and a
method of providing assurance of funds
for decommissioning will be required of"
roughly 830 Commission licensees of
which few if any will be small entities.
Roughly another 660 Commission
licensees including about 280 small
entities will have the option of providing'
financial assurance in a prescribed
amount and submitting a certification to
that effect or submitting a funding plan
to support a lower amount. A similar'
number of Agreement State licensees
would also be affected. Those small
entities affected would be almost
exclusively industrial licensees. Because
the historical information indicates that
small industrial licensees are the'most
likely to default, it Is particularly
important that financial assurance be
provided by these licensees. The rule
allows as much flexibility as possible to
licensees for providing financial
assurance, in order to reduce theimpact.
Also, the economic impact of making
cost estimates can be reduced by using
the data base which has been
developed.-

The cost of this'requirement depends
on the method used. 'A surety or
insurance method is likely-to be hsed'by'
small entities; it is estimated to cost "
approximately 1 to 2% of the face value;
or 1 to 2% of decommissioning costs -
annually, plus the administrative cost of
either developing a cost estimate and
reporting on the funding methods to
NRC or of making a certification. The
cost of a surety using the prescribed
amounts proposed in the rule would thus
be in the range of $500-$10,000 per year.
For a few small entities affected this
would be a significant economic impact,
however, tfiese cases would present the
highest risk of default.

A more detailed analysis of impacts to
small entities is included in the
Regulatory Analysis.

Backfit Analysis

The Commission -has determined, on
the basis of the record in this
rulemaking, that the backfits which will
be imposed as a result of this rule are
necessary to ensure the adequate
protection of public health and safety.
Therefore, under section (a)(3) of the
backfit rule, 10 CFR 50.109, neither a
backfit analysis nor application of the
backfit rule's cost-benefit standards is
required for this rule. The regulatory
analysis of these amendments ,
constitutes the documented evaluation
required by section (a)(4) of the backfit
rule. This analysis contains the
objectives of, and reasons for, the
backfits entailed by these amendments
and provides the basis for claiming that.
these backfits are necessary to ensure
adequate protection to public health and
safety.-

List of Subjects

10 CFR Part 30

Byproduct material, Government
contracts, Intergovernmental relations,
Isotopes, Nuclear materials, Penalty,
Radiation protection, Reporting and
recordkeeping requirements.

10 CFR Part 40

Government contracts Hazardous
materials--transportation, Nuclear
materials, Penalty, Reporting and
recordkeeping requirements, Source
material, Uranium.

10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalty,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

IOCFR Part 51

Administrative practice and
procedure, Environmental 'impact
statement, Nuclear materials, Nuclear
power plants and reactors; Reporting
and recordkeeping requirements.

10 CFR Part 70

Hazardous materials-transportation,
Nuclear materials, Packaging and
containers, Penalty, Radiation
protection, Reporting and recordkeeping
requirements, Scientific equipment,
Security measures, Special nuclear
material.

10 CFR Part 72

Manpower training programs, Nuclear
materials, Occupational safety and
health, Reporting and recordkeeping
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requirements, Security measures, Spent
fuel.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as arfiended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adoptingthe following
amendments to 10 CFR Parts 30,40, 50,
5f, 70, and 72.

PART 30-RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

1. The authority citation for Part 30 is
revised to read as follows:

Authority: Secs. 81, 82, 161, 182, 183, 186, 68
Stat. 935, 948, 953, 954, 955, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C. 2111,
2112, 2201, 2232, 2233, 2236, 2282); sacs, 201,
as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846).

Section 30.7 also issued under Pub. L: 95-
601. sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 30.34(b) also issued under sec. 184, 68
Stat. 954, as amended (42 U.S.C. 2234).
Section 30.61 also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ 30.3, 30.34(b)
and (c), 30.41 (a) and (c), and 30.53 are issued
under sec. 181b, 68 Stat. 948, as amended (42
U.S.C. 2201(b)); and §§ 30.6, 30.9, 30.36, 30.51,
30.52, 30.55,and 30.56 (b) and (c) are issued
under sec. 161o, 68 Stat. 950, as amended (42
U.S.C. Z201(o)).

2. Section 30.4 is amended by adding a
new paragraph (aa) to read as follows:

§ 30.4 Definitions

(aa) "Decommission" means to
remove (as a facility) safely from service
and reduce residual radioactivity to a
level that permits release of the property
for unrestricted use and termination of
license.

3. Section 30.32 is amended by adding
a new paragraph (h) to read as follows:

§ 30.32 Application for specific licenses.

(h) As provided by § 30.35, certain
applications for specific licenses filed
under this part and Parts 32 through 35
of this chapter must contain a proposed
decommissioning funding plan or a
certification of financial assurance for
decommissioning. In the case- of renewal
applications submitted before July 27,
1990, this submittal may follow the
renewal application but must be
submitted on or before July 27,11990.

4. A new § 30.35 is added to read as
follows:

§ 30.35 Financial assurance and
recordkeeping for decommissioning.

(a) Each applicant for a specific
license authorizing the possession and
use of unsealed byproduct material of
half-life greater than 120 days and in.
quantities exceeding 10 5 times. the
applicable quantities set forth in
Appendix C to 10 CfR Part 20 shall
submit a decommissioning funding plan
as described in paragraph (el of this
section. The decommissioning funding
plan must also be submitted when a
combination of isotopes is involved if R
divided by 10 5 is greater than 1 (unity
rule), where R is defined here as the sum
of the ratios of the quantity of each
isotope to the applicable value in
Appendix C.

(b) Each applicant for a specific
license authorizing possession and use
of byproduct material of half-life greater
than 120 days and in quantities specified
in paragraph (d) of this section shall
either-

(1) Submit a decommissioning funding
plan as described in paragraph (e) of
this section; or

(2) Submit a certification that
financial assurance for decommissioning
has been provided in the amount
prescribed by paragraph (d) of this
section using one of the methods
described in paragraph (f) of this
section. For an applicant, this
certification may state that the
appropriate assurance will be: obtained
after the application has been approved
and the license issued but prior to the
receipt of licensed material. As part of
the certification, a copy of the financial
instrument obtained to satisfy the
requirements of paragraph (f) of this
section is to be submitted to NRC.

(c) (1) Each holder of a specific license
issued on or after July 27, 1990, which is
of a type described in paragraph (a) or
(b) of this section, shall provide
financial assurance for decommissioning
in accordance with the criteria set forth
in this section.

(2) Each holder of a specific licens6
issued before July 27, 1990, and of a type
described in paragraph (a) of this
section shall submit, on or before July
27, 1990, a decommissioning funding

-plan or a certification of financial
assurance for decommissioning in an
amount at least equal to $750,000 in
accordance with the criteria set forth in
this section. If the licensee submits the
certification of financial assurance
rather than a decommissioning funding
plan at this time, the licensee shall
include a decommissioning funding plan
in any application for license renewal.

(3) Each holder of a specific license
issued before July 27, 1990, and of a type
described in paragraph (b) of this

section shall submit, on or before July
27, 1990, a certification of financial
assurance for decommissioning or a
decommissioning funding plan in
accordance with the criteria set forth in
this section.

(d) Table of required amounts of
financial assurance for decommissioning
by quantity of material.

greater than 10 4 but less than or
equal to 105 times the applica-
ble quantities of Appendix C of
Part 20 in unsealed form. (For a
combination of isotopes, if R.. as
defined in § 30.35(a), divided by
10 4 is greater than 1 but R di-
vided by 10 5 is less than or
equal to 1".)..... ... ... $750,000

greater than 10 3 but less than or
equal to 10 4 times the applica-
ble quantities of Appendix C of
Part 20 in unsealed form. (For a
combination of isotopes, if R, as
defined in § 30.35(a, divided by
10 3 is greater than 1 but R di-
vided by 10 4 is less than or
equal to 1.) ................................... .... $150,000

greater than 10 10 times the applI-
cable quantities of Appendix C
of Part 20 in sealed sources or
plated foils. (For a combination
of isotopes, if R, as defined in
§ 30.35(a), divided by 10 10 is
greater than 1) .................................. $75,000

(e) Each decommissioning funding
plan must contain a cost estimate for
decommissioning and a description of
the method of assuring funds for
decommissioning from paragraph (f) of
this section, including means of
adjusting cost estimates and associated
funding levels periodically over the life
of the facility.

(0 Financial assurance for
decommissioning must be provided by
one or more of the following methods:

(1) Prepayment. Prepayment is the
deposit prior to the start of operation
into an account segregated from licensee
assets and outside the licensee's,
administrative control of cash or liquid
assets such that the amount of funds
would be sufficient to pay
decommissioning costs. Prepayment
may be in the form of a trust, escrow
account, government fund, certificate of
deposit, or deposit of government
securities..

.(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid should the licensee default.
A surety method may be in the form of a
surety bond, letter of credit, or line of
credit. A parent company guarantee of
funds for decommissioning costs based
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on a financial test may be used if the
guarantee and test are as contained in
Appendix A to this part. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. Any surety method or
insurance used to provide financial
assurance for decommissioning must
contain the following conditions:

(i) The surety method or insurance
must be open-ended or, if written for a
specified term, such as five years, must
be renewed automatically unless 90
days or more prior to the renewal date,
the issuer notifies the Commission, the
beneficiary, and the licensee of its
intention not to renew. The surety
method or insurance must also provide
that the full face amount be paid to the
beneficiary automatically prior to the
expiration without proof of forfeiture if
the licensee fails to provide a
replacement acceptable to the
Commission within 30 days after receipt
of notification of cancellation.

(ii) The surety method or insurance
must be payable to a trust established
for decommissioning costs. The trustee
and trust must be acceptable to the
Commission. An acceptable trustee
includes an appropriate State or Federal
government agency or an entity which
has the authority to act as a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency.

(iii) The surety method or insurance
must remain in effect until the
Commission has terminated the license;

(3) An external sinking fund in which
deposits are made at least annually,
coupled' with a surety method or
insurance, the value of which may
decrease by the amount being
accumulated in the sinking fund. An
external sinking fund is a fund
established and maintained by setting
aside funds periodically in an account
segregated from licensee assets and
outside the licensee's administrative
control in which the total amount of
funds would be sufficient to pay
decommissioning costs at the time
termination of operation is expected. An
external sinking fund may be in the form
of a trust, escrow account, government
fund, certificate of deposit, or deposit of
government securities. The surety or
insurance provisions must be as stated
in paragraph (f)(2) of this section.

(4) In the case of Federal, State, or
local government licensees, a statement
of intent containing a cost estimate for
decommissioning or an amount based
on the Table in paragraph (d) of this
section, and indicating that funds for
decommissioning will be obtained when.
necessary.

(g) Each person licensed under this
part or Parts 32 through 35 of this
chapter shall keep records of
information important to the safe and

'effective decDmmissioning of the facility
in an indentified location until the
license is terminated by the
Commission. If records of relevant
information are kept for other purposes,
reference to these records and their
locations may be used. Information the
Commission considers important to
decommissioning consists of-

(1) Records of spills or other unusual
occurrences involving the spread of
contamination in and around the
facility, equipment, or site. These
records may be limited to instances
when contamination remains after any
cleanup procedures or when there is
reasonable likelihood that contaminants
may have spread to inaccessible areas
as in the case of possible seepage into
porous materials such as concrete.
These records must include any known
information on identification of involved
nuclides, quantities, forms, and
concentrations.

(2)'As-built drawings and
modifications of structures and
equipment in restricted areas where
radioactive materials are used and/or
stored, and of locations of possible
inaccessible contamination such as
buried pipes which may be subject to
contamination. If required drawings are
referenced, each relevant document
need not be ihdexed individually. If
drawings are not available, the licensee
shall substitute appropriate records of
available information concerning these
areas and locations.

(3) Records of the cost estimate
performed for the decommissioning
funding plan or of the amount certified
for decommissioning, and records of the
funding method used for assuring funds
if either a funding plan or certification is
used.

5. Section 30.36 is revised to read as
follows:
§ 30.36 Expiration and termination of
licenses.

(a) Except as provided in § 30.37(b)
and paragraph (e) of this section, each
specific license expires at the end of the
day, in the month and year stated in the
license.

(b) Each licensee shall notify the
Commission promptly, in writing under
§ 30.6, and request termination of the

'license when the licensee decides to
terminate all activities involving
materials authorized under the license.
This notification and request for
termination of the license must include

-the reports and information, specified in
paragraphs (c)(1)(iv) and (v) of this

section and a plan for completion of
decommissioning if required by
paragraph (c)(2) of this section or by
license condition.

(c)(1) If a licensee does not submit an
application for license renewal under
130.37, the licensee shall on or before
the expiration date specified in the
license-

(i) Terminate use of byproduct
material;

(ii) Remove radioactive contamination
to the extent practicable except for
those procedures covered by paragraph
(c)(2)(i) of this section;

(iii) Properly dispose of byproduct
material;

(iv) Submit a completed form NRC-
314, which certifies information
concerning the disposition of materials;
and

(v) Conduct a radiaiion survey of the
premises where the licensed activities
were carried out and submit a report of
the results of this survey, unless the
licensee demonstrates that the premises
are suitable for release for unrestricted
use in some other manner. The licensee
shall, as appropriate-

(A) Report levels of radiation in units
of microrads per hour of beta and
gamma radiation at one centimeter and
gamma radiation at one meter from
surfaces, and report levels of
radioactivity, including alpha, in units of
disintegrations per minute (or
microcuries) per 100 square centimeters
removable and fixed for surfaces,
microcuries per milliliter for water, and
picocuries per gram for solids such as
soils or concrete; and

(B) Specify the survey instrument(s)
used and certify that each instrument is
properly calibrated and tested.

(2)(i) In addition to the information
required under paragraphs (c)(1)(iv) and
(v) of this section, the licensee shall
submit a plan for completion of
decommissioning if the procedures
necessary to carry out decommissioning
have not been previously approved by
the NRC and could increase potential
health and safety impacts to workers or
to the public such as in any of the
following cases:

(A) Procedures would involve
techniques-not applied routinely during
cleanup or maintenance operations; or

(B) Workers would be entering areas
not normally occupied where surface
contamination and radiation levels are
significantly higher than routinely
encountered during operation; or

(C) ,Procedures could result in
significantly greater airborne -
concentrations of radioactive materials
,than-are present during operation; or.. ,
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(D) Procedures could result in
significantly greater releases of
radioactive material to the environment
than those associated with operation.

(ii) Procedures with potential health
and safety impacts may not be carried
out prior to approval of the
decommissioning plan.(iii) The proposed decommissioning
plan, if required by paragraph (c)(2)(i) of
this section or by license condition, must
include-

(A) Description of planned
decommissioning activities;

(B) -Description of methods used to
assure protection of workers and the
environment against radiation hazards
during decommissioning;

(C) A description of the planned final
radiation survey; and

. (D) An updated detailed cost'estimate
for decommissioning, comparison of that
estimate with present funds set aside for
decommissioning, and plan for assuring
the availability of adequate funds for
completion of decommissioning.

(iv) The proposed decommissioning
plan will be approved by the
Commission if the information therein
demonstrates that the decommissioning
will be completed as soon as is
reasonable and that the health and
safety of workers and the public will be
adequately protected.

(3) Upon approval of the
decommissioning plan by the
Commission, the licensee shall complete
decommissioning in accordance with the
approved plan. As a final step in
decommissioning, the'licensee shall
again submit the information required in
paragraph (c)(1)(v) of this section and
shall certify the disposition of
accumulated wastes from
decommissioning.

(d) If the information submitted under
paragraphs (c)(1)(v) or (c)(3) of this
section does not adequately
demonstrate that the premises are
suitable for release for unrestricted use,
the Commission will inform the licensee
of the'appropriate further actions
required for termination of license.

(e) Each specific license continues in
effect, beyond the expirationdate if
necessary, with respect to possession of
residual byproduct material present as
contamination until the Commission
notifies the licensee in writing that the
license is terminated. During this time,
the licensee shall-,

(1) Limit actions involving byproduct
material to those related to
decommissioning; and

(2) Continue to control entry to
.restricted areas until they are suitable
for release for unrestricted use and the
Commission notifies the licensee in.
writing that the license is terminated.

(f) Specific licenses will be terminated
by written notice to the licensee when
the Commission determines that-

(1) Byproduct material has been
properly disposed;

(2) Reasonable effort has ben.made
to eliminate residual, radioactive.
contamination, if present; and(3)(i) A radiation survey has been
performed which demonstrates that the
premises are suitable for release for
unrestricted use; or(ii) Other information submitted by
the licensee is sufficient to demonstrate
that the premises are suitable for release
for unrestricted use.

6. A new Appendix A is added to Part
30 to read as follows:

Appendix A-Criteria Relating to Use of
Financial Tests and Parent Company
Guarantees for Providing Reasonable
Assurance of Funds for
Decommissioning
I. Introduction

An applicant or licensee may provide
reasonable assurance of the availability of
funds for decommissioning based on
obtaining a parent company guarantee that
funds will be available for decommissioning
costs and on a demonstration that the parent
company passes a financial test. This
appendix establishes criteria for passing the
financial test and for obtaining the parent
company guarantee.
I. Financial Test

A. To pass the financial test, the parent
company must meet the criteria of either
paragraph A.1 or A.2 of this section:

1. The parent dompany must have:
(i) Two of the following three ratios: A

ratio of total liabilities to net worth less than
2.0: a ratio of the sum of net income plus
depreciation, depletion, afid amortization to
total liabilities greater than 0.1; and a ratio of
current assets to current liabilities greater
than 1.5; and

(ii) Net working capital and tangible net
worth each at least six times the current
decommissioning cost estimates (or
prescribed amount if a certification is used);
and

(iii) Tangible net worth of at least $10
million; and

(iv) Assets located in the United States
amounting to at least 90 percent of total
assets or at least six times the current
decommissioning cost estimates (or
prescribed amount if a certification is used).

2. The parent company must have:
(1) A current rating for its most recent bond

issuance of AAA, AA, A, or BBB as issued by
Standard and Poor's or Aaa, As, A. or Baa as
issued by Moody's; and

(ii) Tangible net worth at least six times the
current decommissioning cost estimate (or
prescribed amount if a certification is used);
and

(iii) Tangible net worth of at least $10
million: and
. (iv) Assets located in the United States

amounting to at least 90 percent of total

assets or at least six times the current
decommissioning cost estimates (or
prescribed amount if certification is used).

B. The parent company's independent.
certified public accountant must have
compared the data used by the parent
company in the financial test, which is
derived from the independently audited, year
end'financial statements for the latest fiscal
year. with the amounts in such financial
statement. In connectionwith that procedure
the licensee shall inform NRC within 90 days
of any matters coming to the auditor's
attention which cause the auditor to believe
that the data specified in the financial test
should be adjusted and that the company no
longer passes the test.

C. 1. After the initial'financial test, the
parent company must repeat the passage of
the test within 90 days after the close of each
succeeding fiscal year.

2. If the patent company no longer meets
the requirements of paragraph A of this
section, the licensee must send notice to the
Commission of intent to establish alternate
financial assurance as specified in the
Commission's'regulations. The notice must be
sent by certified mail within 90 days after the
end of the fiscal year for Which the year end
financial data show that the parent company
no longermeets the financial test
requirementi. The licensee must provide
alternate financial assurance within 120 days
after the end of such fiscal year.

III. Parent Company Guarantee
The terms of a parent company guarantee

which an applicant or licensee obtains must
provide that: ,;

A. The parent company guarantee will.-
remain in force unless the guarantor sends
notice of cancellation by certified mail to the
licensee and the Commission.Cancellation.
may not occur, however, during the 120 days
beginning on the date of receipt.of the notice
of cancellation by both the licensee and the
Commission, as evidenc~d by the return
receipts. .a d b t rtn

B. If the licensee falls to provide alternate
financial assurance as specified in the.
Commission's regulations wiihin 90 days:
after receipt by the'licensee and Commissioh
of a notice of cancellation of the parent
company guarantee from the guarantor, the
guarantor will p'ovide such alternative
financial assurance in the name of the
licensee.

C. The parent company guarantee and -

financial test provisions must remain in effect
until the Commission has terminated the
license.

D. If a trust is established for
decommissioning costs, the trustee and trust
must be acceptable to the Commission. An
acceptable trustee includes an appropriate
State or-Federal Government agency or an
entity which has the authority to act as a
trustee and whose trust operations are
regulated and examined by aFederal or State
agency.
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PART 40-DOMESTIC LICENSING OF
SOURCE MATERIAL

7. The authority citation for Part 40 is
revised to.read as follows.:

Authority: Sacs. 62 6 64,65,81,161, 18Z.
183, 186, 68 Stat. 932, 933, 935, 948, 953, 954,
955, as amended, sacs. l1e(2), 83,84, Pub. L
95-604, 92 Stat. 3033, as amended, 3039, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2014(e)(2J), 2092, 2093, 2094, 2095, 2111, 2113,
2114, 2201, 2232, 2233, 2236, 2282); sec. 274,
Pub. L 86-373,73 Stat. 688 (4Z U.S.C. 2021):
secs. 201, as amended, 202, 206, 88 Stat. 1242,
as amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846); sec. 275, 92 Stat. 3021, as amended by
Pub. L 97-415,96 Stat. 2087 (42 U.S.C. 2022).

Section 40.7 also issued under Pub. L. 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 40.31 (g) also issued under sec. 122,68
Stat. 939 (42 U.S.C. 2152). Section 40.46 also
issued under sec. 184. 68 Stat. 954, as
amended (42 U.S.C. 2234). Section 40.71 also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C: 2273); § § 40.3, 40.25(d)(1)-
(3), 40.35(a)-(d), 40.41(b) and (c), 40.46,
40.51(a) and (c), and 40.63 are issued under
sec. 161b, 68 Stat..948, as amended, (42 U.S.C.
2201(b)), and §§ 40.5,40.9.4025(c), (d)(3), and
(4), 40.26(c)(21, 40.35(e), 40.42, 40.61, 40.62,
40.64, and 40.65 are issued under sec. 161, 68
Stat. 950, as amended (42 U.S.C. 2201(o)).

8. Section 40.4 is amended by adding a
new paragraph (s) to read as follows:

§ 40.4 Definitions.

(s) "Decommission" means to remove
(as a facility) safely from service and
reduce residual radioactivity to a level
that permits release of the property for
unrestricted use and termination of
license.

9. Section 40.31 is amended by adding
a new paragraph i) to read as follows:

§ 40.31 Applications for specific lcenses.

(i) As provided by § 40.36, certain
applications for specific licenses filed
under this part must contain a proposed
decommissioning funding plan or a
certification of financial assurance for
decommissioning. In the case of renewal
applications submitted before July 27,
1990, this submittal may follow the
renewal application but must be
submitted on or before July 27, 1990.

10. A new § 40.36 is added to read as
follows:

§ 40.36 Financial assurance and
recordkeeping for decommissioning.

Except for licenses authorizing the
receipt, possession, and use of source
material for uranium'or thorium milling,
or byproduct material at sites formerly
associated with such milling, for which
financial assurance requirements are set
forth in Appendix A of this part, criteria

for providing financial assurance-for
decommissioning are as follows-

(a) Each applicant for a specific
license authorizing the possession and,
use of more than i00 mCi of source
material in a readily dispersible form
shall submit a decommissioning funding
plan as described in paragraph (d) of
this section.

(b) Each applicant for a specific
license authorizing possession and use
of quantities of source material greater
than 10 mCi but less than or equal to 100
mCi in a readily dispersible form shall
either-

(1) Submit a decommissioning funding
plan as described in paragraph (d) of
this section; or

(2) Submit a certification that
financial assurance for decommissioning
has been provided in the amount of
$150,000 using one of the methods
described in paragraph (a) of this
section. For an applicant, this
certification may state that the
appropriate assurance will be obtained
after the application has been approved
and the license issued but prior to the
receipt of licensed material. As part of
the certification, a copy of the financial
instrument obtained to satisfy the
requirements of paragraph (e) of this
section is to be submitted to NRC.,

(c) (1) Each holder of a specific license
issued on or after July 27,1990, which is
covered by paragraph (a) or (b) of this,
section, shall provide financial ,
assurance for decommissibninig in
accordance with the criteria set forth in
this section-

(2) Each holder of a specific license
issued before July 27, 1990, and covered
by paragraph (a) of this section shall
submit, on or before July 27, 1090, a
decommissioning funding plan or
certification of financial assurance for
decommissioning in an amount at least
equal to $750,000 in accordance with the
criteria set forth in this section. If the
licensee submits the certification of
financial assurance rather than a
decommissioning funding plan at this
time, the licensee shall include a
decommissioning funding plan in any
application for license renewal,

(3) Each holder of a specific license
issued before July 27, 1990, and covered
by paragraph (b) of this section shall
submit, on or before July 27, 1990, a
certification of financial assurance for
decommissioning or a decommissioning
funding plan in accordance with the
criteria set forth in this section.

(d).Each decommissioning funding
plan must contain a cost estimate for
decommissioning and a description of
the method of assuring funds for
decommissioning from paragraph (e) of'
this section, including means of

adjusting cost estimates and associated
funding levels periodically over the life

of the facility.
(el Financial assurance for

decommissioning must be provided by
one or more of the following methods:

(1) Prepayment. Prepayment is the
deposit prior to the start.of operation-
into an account segregated from licensee
assets and outside the licensee's-
administrative control of cash or liquid
assets such that the amount of funds
would be sufficient to pay
decommissioning costs. Prepayment
may be in the form of a trust, escrow
account, government fund, certificate of
deposit, or deposit of government
securities.

(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that-decommissioning costs
will be paid should the licensee default.
A surety method may be in the form of a
surety bond, letter of credit, or line of
credit. A parent company guarantee of
funds for decommissioning costs based
on a financial test may be used if the
guarantee and test are as contained in
Appendix A of 10 CFR Part 30. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. Any surety method or
insurance used to provide financial
assurance for decommissioning must
contain the following conditions:

(i) The surety method or insurance
must be open-ended or, if written for a
specified term, such as five years, must
be renewed automatically unless 90
days or-more prior to the renewal date,
the issuer notifies the Commission, the
beneficiary, and the licensee of its
intention not to renew. The surety
method or insurance must also provide
that the full face amount~be paid to the
beneficiary automatically prior to the
expiration without proof of forfeiture if
the licensee fails to provide a
replacement acceptable to the
Commission within 30 days after receipt
of notification of cancellation.

(it) The surety method or insurance
must be payable to a trust established
for decommissioning costs. The trustee
and trust must be acceptable to the
Commission. An'acceptable trustee
includes an appropriate State or Federal
government agency or an entity which

* has the authority to act as a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency.
i. (iii) The surety method or insurance
must remain in effect until the
Commission has terminated the license.

(3) An external sinking fund in which
deposits are made at least annually,
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coupled with a surety method or
insurance, the value of which may
decrease by the amount being
accumulated in the sinking fund. An
external sinking fund is a fund
established and maintained by setting
aside funds periodically in an account
segregated from licensee assets and
outside the licensee's administrative
control in which the total amount of
funds would be sufficient to pay
decommissioning costs at the time
termination of operation is expected. An
external sinking fund may be in the form
of a trust, escrow account, government
fund, certificate of deposit, or deposit of
government securities. The surety or
insurance provision must be as stated in
paragraph (e)(2) of this section.

(4) In the case of Federal, State, or
local government licensees, a statement
of intent containing a cost estimate for
decommissioning or an amount based
on paragraph (b) of this section, and
indicating that funds for
decommissioning will be obtained when
necessary.

(f0,Each person licensed under this -
part shall keep records of Information
important to the safe and effective
decommissioning of the facility in an
identified location until the license is
terminated by the Commission. If
records of relevant information are kept
for other purposes, reference to these
-records and their locations may be used.
Information the Commission considers
important to decommissioning consists
of-

(1) Records of spills or other unusual
occurrences involving the spread of
contamination in and around the
facility, equipment, or site. These
records may be limited to instances
when contamination remains after any
cleanup procedures or when there is
reasonable likelihood that contaminants
may have spread to inaccessible areas
as in the case of possible seepage into
porous materials such as concrete.
These records must include any known
information on identification of involved
nuclides, quantities, forms, and
concentrations.

(2) As-built drawings and
modifications of structures and
equipment in restricted areas where
radioactive materials are used and/or-
stored, and of locations of possible
inaccessible contamination such as
buried pipes which may be subject to
contamination. If required drawings are
referenced, each relevant document
.need not be indexed individually. If
drawings are not available, the licensee
shall substitute appropriate records of
available information concerning these
areas and locations.

(3) Records of the cost estimate
performed for the decommissioning
funding plan or of the amount certified
for decommissioning, and records of the
funding method used for assuring funds
if either a funding plan or certification is
used.
• 11. Section 40.42 is revised to read as
follows:

§ 40.42 Expiration and termination of
licenses.

(a) Except as provided in § 40.43(b)
and paragraph (e) 6f this section, each
specific license expires at the end of the
day, in the month and year stated in the
license.

(b) Each licensee shall notify the
Commission promptly, in writing under
§ 40.5, and request termination of the
license when the licensee decides to
terminate all activities involving
materials authorized under the license.
This notification and request for
termination of the license must include
the reports and information specified in
paragraphs (c)(1) (iv) and (v) of this
section and a plan for completion of
decommissioning, if required by
paragraph (c)(2) of this section or by
license condition.

(c)(1) If a licensee does not submit an
application for license renewal under
§ 40.43, the licensee shall on or before
the expiration date specified in the
license-

(i) Terminate use of source material
(ii) Remove radioactive contamination

to the extent practicable except for
those procedures covered by paragraph
(c)(2)(i) of this section;

(iii) Properly dispose of source
material; -

(iv) Submit a completed form NRC-
314, which certifies information
concerning the disposition of materials;
and

(v) Conduct a radiation survey of the.
premises where the licensed activities
were carried out and submit a report of
the results of this survey, unless the
licensee demonstrates that the premises
are suitable for release for unrestricted
use in some other manner. The licensee
shall, as appropriate-

(A) Report levels of radiation in units
of microrads per hour of beta and
gamma radiation at one centimeter and
gamma radiation at one meter from
surfaces, and report levels of
radioactivity, including alpha, in units of
disintegrations per minute (or
microcuries) per 100 square centimeters
removable and fixed for surfaces,
microcuries per milliliter for water, and
picocuries per gram for solids such as
soils or concrete; and.

(B) Specify the survey instrument(s)
used and certify that each instrument is
properly calibrated and tested.

(2)(i) In addition to the information
required under paragraphs (c)(1) (iv) and
(v) of this section, the licensee shall
submit a plan for completion of
decommissioning if the procedures
necessary to carry out decommissioning
have not been previously approved by
the NRC and could increase potential
health and safety impacts to workers or
to the public such as in any of the
following cases:

(A) Procedures. would involve
techniques not applied routinely during
cleanup or maintenance operations; or

(B) Workers would be entering areas
not normally occupied where surface
contamination and radiation levels are
significantly higher than routinely
encountered during operation; or

(C) Procedures could result in
significantly greater airborne
concentrations of radioactive materials
than are present during operation; or

(D) Procedures could result in
significantly greater releases of
radioactive material to the environment
than those associated with operation.

(ii) Procedures with potential health
and safety impacts may not be carried
outprior to approval of the
decommissioning plan.

(iii) The proposed decommissioning
plan, if required by paragraph (c)(2)(i) of
this section or by license condition, must
include-

(A) Description of planned
decommissioning activities;

(B] Description of mithods used to
assure protection of workers and the
environment against radiation hazards
during decommissioning:

(C) A description of the planned final
radiation survey; and

(f)) An updated detailed cost estimate
for decommissioning, comparison of that
estimate with present funds set aside for
decommissioning, and plan for assuring
the availability of adequate funds for
completion of decommissioning.

(iv) The proposed decommissioning
plan will be approved by the
Commission if the information therein
demonstrates that the decommissioning
will be completed as soon as is
reasonable and that the health and
safety of workers and the public will be
adequately protected.

(3) Upon approval of the
decommissioning plan by the
Commission, the licensee shall complete
decommissioning in accordance with the
approved plan. As a final step in
decommissioning, the licensee shall
again submit the information required in
paragraph (c)(1)(v) of this section and

I
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shall certify the disposition of
accumulated wastes from
decommissioning.

(d) If the information submitted under
paragraph (c)(1)(v) or (c)(3) of this
section does not adequately
demonstrate that the premises are
suitable for release for unrestricted use,
the Commission will inform the licensee
of the appropriate further actions
required for termination of license.

(e) Each specific license continues in
effect, beyond the expiration date if
necessary, with respect to possession of
residual source material present as
contamination until the Commission
notifies the licensee in writing that the
license is terminated. During this time,
the licensee shall-

(1) Limit actions involving source
material to those related to
decommissioning; and

(2) Continue to control entry to
restricted areas until they are suitable
for release for unrestricted use and the
Commission notifies thelicensee in
writing that the license is terminated.

(f) Specific licenses will be terminated
by written notice to the licensee when
the Commission determines that-

(1) Source material has been properly
disposed;

(2) Reasonable effort has been made
to eliminate residual radioactive
contamination, if present; and

(3)(i) A radiation survey has been
performed which demonstrates that the
premises are suitable for release for
unrestricted use; or

(ii) Other information submitted by
the licensee is sufficient to demonstrate
that the premises are suitable for release
for unrestricted use.

PART 50-DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

12. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 102, 103, 104, 105, 161. 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1244, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs.
201, as amended, 202, 208, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
5846). 1

Section 50.7 also issued under Pub. L. 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101, 185,
68 Stat. 936, 955, as amended (42 U.S.C. 2131,
2235); sec. 102, Pub. L. 91-190, 83 Stat, 853 (42
U.S.C. 4332). Sections 50.23, 50.35, 50.55, and
50.56 also issued under sec, 185, 68 Stat. 955
(42 U.S.C. 2235). Sections 50.33a, 50.55a and
Appendix Q also issued under sec. 102, Pub.
L 91-190, 83 Stat. 853 '(42 U.S.C. 4332).
Sections 50.34 and.50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).

Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97-415. 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
954, as amended (42 U.S.C. 2234). Section
50.103 also under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273); §§ 50.10 (a), (b),
and (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a)
are issued under sec. 161b, 68 Stat. 948, as
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and
(c), and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and
§§ 50.9, 50.55(e), 50.59(b), 50.70, 50.71, 50.72,
50.73, 50.78 are issued under sec. 161o, 68
Stat. 950, as amended (42 U.S.C. 2201(o)).

13. A new definition is added to § 50.2
in appropriate alphabetical order to read
as follows:

§ 50.2 Definitions.
* * *' * ,*

"Decommission" means to 'emove (as
a facility) safely from service and
reduce residual radioactivity to a level
that permits release.of the property for
unrestricted use and termination of
license.

14. Section 50.33 is amended by
republishing the introductory text of
paragraph (f), revising paragraphs (f)(2)
and (4], and adding paragraph (k) to
read as follows:

§ 50.33 Contents of applications; general
Information.

Each application shall state:

(f) Except for an electric utility
applicant for a license to operate a
utilization facility of the type described
in § 50.21(b) or § 50.22, information
sufficient to demonstrate to the
Commission the financial qualification
of the applicant to carry out, in
accordance with regulations in this
chapter, the activities for which the
permit or license is sought. As
applicable, the following should be
provided:

(2) If the application is for an
operating license, the applicant shall
submit information that demonstrates
the applicant possesses or has
reasonable assurance of obtaining the
funds necessary to cover estimated
operation costs for the period of the
license. The applicant shall submit
estimates for total annual bperating
costs for each of the first five years of
operation of the facility. The applicant
shall also indicate 'the source(s) of funds
to cover these costs..An'application to
renew or extend the term of an

operating license must include the same
financial information as is required in
an application for an initial license.

(4) The Commission may request an
established entity or newly-formed
entity to submit additional or more
detailed information respecting its
financial arrangements and status of
funds if the Commission considers this
information appropriate. This may
include information regarding a
licensee's ability to continue the conduct
of the activities authorized by the
license and to decommission the facility.

(k) (1) For an application for an
operating license for a production or
utilization facility, information in the
form of a report, as described in § 50.75
of this part, indicating how reasonable
assurance will be provided that funds
will be available to decommission the
facility.

(2) On or before July 26,1990, each
holder of an operating license for a
production or-utilization facility in effect
on July 27,'1990, shall submit
information in the form of a report as
described in § 50.75 of this part,
indicating how reasonable assurance
will be provided that funds will be
available to decommission the facility.

15. Section 50.51 is revised to read as
follows:

§ 50.51 Duration of license, renewal.
Each license will be issued for a fixed

period of time to be specified in the
license but in no case to exceed 40 years
from the date of issuance. Where the
operation of a facility is involved the
Commission will issue the license for
the term requested by the applicant or
for the estimated useful life of the
facility if the Commission determines
that the estimated useful life is less than
the term requested. Where construction
of a facility is involved, the Commission
may specify in the construction permit
the period for which the license will be
issued if approved pursuant to § 50.56.
Licenses may be renewed by the
Commission upon the expiration of the
period. Application for termination of
license is to be made pursuant to
§ 50.82.

16. A new § 50.75 is added to read as
follows:

§ 50.75 Reporting and recordkeeping for
decommissioning planning.

(a) This section establishes
requirements for indicating to NRC how
reasonable assurance will be provided
that funds will be available for
decommissioning. For electric utilities it
consists of a step-wise procedure as

24049



24050 Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules and Regulations

provided in paragraphs (b). [c}, (el, and' (21 An adjustment factor at least equal
(f) of this section. Funding for to 0,65 L + 0.13 E + 0.22 B is to be used
decommissioning of electric utilities is where L and E are escalation factors for
also subject to the regulation of agencies labor and energy, respectively, and are
(e.g., Federal Energy Regulatory to be taken from regional data of U.S.
Commission (FERCI and State Public Department of Labor Bureau of Labo.r
Utility Commissions) having jurisdiction Statistics and B is an escalation factor
over rate regulation. The requirements for waste burial and is to, be taken, from
of this section, in particular paragraph NRC report NUREG-1307, "Repoit on
(c), are in addition to and nut Waste Burial Charges."
substitution for, other requirements, and (d) Each non-electric utility applicant
are not intended to be used. by for or holder of an operating license for
themselves, by other agencies to: a production or utilization facility shall
establish rates, submit a decommissioning report as

(61 Each electric utility applicant for required by § 5033kJ of this part

or holder of an operating license for a containing a cost estimate for

production or utilization facility of the decommissioning the facifity, an

type and power level specified in indication of which method or methods

paragraph (61 of this section shad submit described in paragraph (eJ of this

a decommissioning report. as required secti6n as acceptable to the Commission

by J 5O.33(kl of this part containing a ,will be used to provide funds far

certification that financial assurance for decommissioning, and a description of

decommissioning will be provided in an the means of adjusting the cost estimate

amount which may be more but not tess and associated funding level

than the. amount stated in the tatle in periodically over the life of the facility.

paragraph (cl) ofthis. section, a{djusted (e)(1) As provided in paragraphs (e)

annually using a rate at least equal to (2) and (31 of this section, financial

that stated in paragraph c [[(Z of this assurance is to be provided by the

section. by one. or more of the methods following methods:

described in paragraph el of this (i) Prepayment. Prepayment is the

section as acceptable to, the deposit prior to the start of'operation

Commissiom The amount stated in the into an account segregated fram lcensee

applicant~s or licensee's certification assets and outside the licensee's

may be based on a cost estimate for' administrative control of cash or liqud

decommissioning the facility. As part of assets such that the amount of funds
would be sufficient to pay

the certification, a copy of the financial wd be msuiin .t pay
instrument obtained to satisfy the decommissioning costs. Prepayment
requirements of paragraph (el of this may be in the form of a trust, escrow
requir tosu e account, government fund, certificate of
section is to be submitted to NRC. deposit, or deposit of government

[c Table of minimum amounts securities.
(January 1986 dollamrs') required to (ii) External sinking fund. An external
demonstrate reasonable assurance of sinking fund is a fund established and
funds for decommissioning by reactor maintained by setting funds aside
type and power leveL P (in MWt); periodically in an account segregated
adjustment factor.i from licensee assets and outside the

licensee's administrative control, in
millions which the total amount offunds would

(1)(i) For a PWR: be sufficient to pay decommissioning
greater than or equal to, costs at the time termination of

340& $105 operation is expected. An external
between 120 MWt acd sinking fund may be in the form of a

3400 MWt (For a PWR trust, escrow account, government fund,
of less than 1200 MWt certificate of deposit, or deposit of
use P':;12OOMWtJ .............. $[75+-0,0088P) government securities.

(ii) For a BWR: (iii) A surety method, insurnce,, or
greater thaao or equal to

3400 MWt ............................. $135 other guarantee method. These methods
between 1200 MWt and guarantee that decommissioning costs

3400 MWt (For a BWR "' will be paid should the licensee default.
of less than 1200 MWt, A surety method may be in the form of a
use P=1200 MWt} ............. $(104+0.009P) surety bond, letter of credit, or line of

credit. Any surety method or insurance
used to provide financial insurance for

Amounts are based on activities related to the decommissioning must contain, the
definition of "Decommissio" in. § 50.2 of this part following conditions:
and do not include the cost of remova!:and.disposal (Al The surety method or insurance
of spent fuel or of nonradioactive stductures.anlt
materials beyond' that necessary to termfinate the must be open-ended or, if written for a
license. specified term, such as five years, must

be renewed automatically unless 90
days or more prior to the renewal date,
the issuer notifies the Commission, the
beneficiary, and the licensee of its
intention not to renew. The surety or-
insurance must also provide that the full
face amount be paid to the beneficiary
automatically prior to the expiration
without proof of forfeiture if the licensee
fails to provide a replacement
acceptable to the Commission within 30
days after-receipt of notification of
cancellatfon.

(B) The surety or insurance must be-
payable to a trust established for
decommissioning costs. The trustee and
trust must be acceptable to' the .
Commission. An acceptable trustee
includes an appropriate State or Federal
government agency or an entity which
has the authority to act as' a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency.

(C The, surety method or insurance
must remain in effect until the
Commission has terminated the license.

(21 For a licensee other than an
electric utility acceptable methods of
providing financial assurance for
decommissioning are-

(ii Prepayment;
(iij An external sinking, fund. i which

deposits are made at least annually.
coupled with a surety method or
insurance, the value of which may
decrease by the amount being
accumulated in the sinking, fund,

(iii} A surety method, insurance, or
other guarantee mnethod. A parent
company guarantee of funds for
decommissioning costs based on a
financial test may be used if the
guarantee and test are as contained. in
Appendix A of 10 CFR Part 30, A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section.

(iv) In the case of Federal, State. or
local government licensees, a statement
of Intent containing a cost estimate for
decommissioning, and indicatit g that
funds. for decommissioning will be
obtained when necessary.

(3) For an electric utility, acceptable
methods of providing financial
assurance for decommissioning are,-

(i) Prepayment,
(fii An external sinking fund in which

deposits are made at least annually-
(Mi) A surety method or insurance;

and
(iv) In the case of Federal government

licensees, a statement of intent
containing a cost estimate for
decommissioning or'an amount based
on paragraph (c) of this section, and
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indicating that funds for
decommissioning will be obtained when
necessary.

(f) Each licensee shall at or about 5
years prior to -the projected end of
operation submit a preliminary
decommissioning plan containing a cost
estimate for decommissioning and an,
up-to-date assessment of the major
technical factors that could affect
planning for decommissioning. Factors
to be considered in submitting this
information include-

(1) The decommissioning alternative
anticipated to be used. The
requirements of § 50.82(b)(1) must be
considered at this time;

(2) Major technical actions necessary
to carry out decommissioning safely;

(3) The current situation with regard
to disposal of high-level and low-level
radioactive waste;

(4] Residual radioactivity criteria;
(5) Other site specific factors which

could affect decommissioning planning
and cost.

If necessary, this submittal shall also
include plans for adjusting levels of
funds assured for decommissioning to
demonstrate that a reasonable level of
assurance will be provided that funds
will be available when needed to cover'
the costs of decommissioning.

(g) Each licensee shall keep records of
information important to the safe and
effectivedecommissioning of the facility
in an identified location until the license
is terminated by the Commission. If
records of relevant information are kept
for other purposes, reference to these -
records ,and their locations may be used.
Information the Commission considers
important 'to decommissioning consists
of-.

(1) Records of spills or other unusual
occurrences involving the spread of
contamination in and around the
facility, equipment, or site. These
records may be limited to instances
when significant c6ntamination remains
after any cleanup procedures or when
there is reasonable likelihood that
contaminants may have spread to
inaccessible areas as in the case of
possible seepage into porous materials
such as concrete. These records must
include any known information on
identification of involved nuclides,
quantities, forms, and concentrations.

(2) As-built drawings and
modifications of structures and
equipment in restricted areas where
radioactive materials are used and/or
stored and of locations of possible
inaccessible contamination such as
buried pipes which may be subject to
contamination. If required drawings are
referenced, each relevant, document
need not be indexed individually. If

drawings are not available, the licensee
shall substitute appropriate records of
available information concerning these
areas and locations.

(3) Records of the cost estimate
performed for the decommissioning
funding plan or of the amount certified
for decommissioning, and records of the
funding method used for assuring funds
if either a funding plan or certification is
used.

17. Section 50.82 is revised, to read as'
follows:

§50.82 Application for termination of
license.

(a) Any licensee may apply to the
Commission for authority to surrender a
license voluntarily and to decommission
the facility. For a facility that
permanently ceases operation after July
27, 1988, this application must be made
within two years following permanent'
cessation of operations, and in no case
later than one year prior to expiration of
the operating license. Each application
for termination of license must be
accompanied, or.preceded, by a
proposed decommissioning plan. For a
facility which has permanently ceased
operation prior to July 27, 1988,
requirements for contents of the
decommissioning plan as specified in
paragraphs (b) through (d) of this section
may be modified with approval of the
Commission to reflect the fact that the
decommissioning process has been
initiated previously.

(b) The proposed decommissioning
plan must include-

(1) The choice of the alternative for
decommissioning with a description of
activities involved.

(i) For an electric utility licensee, an
alternative is acceptable if it provides
for completion of decommissioning
within 60 years. Consideration will be
given to an alternative which provides
for completion of decommissioning
beyond 60 years only when necessary to
protect the public health and safety.
Factors to be considered in evaluating
an alternative which provides for - ,
completion of decommissioning beyond
60 years are set out in paragraph
(b)(1}(iii] of this section,

(ii) For a licensee other than an
electric utility, an alternative is
acceptable if it provides for completion
of decommissioning without significant
delay. Consideration will be given to an
alternative which provides for delayed
completion of decommissioning only
when necessary to protect the public
health and safety. Factors to be
considered in evaluating an alternative
which provides for delayed completion
of decommissioning are set out in
paragraph (b)(1)(iii) of this section.

(iii) Factors to be considered in
making the evaluations required by
paragraphs (b)(1)(i) and (b)(1)(ii) of this
section include unavailability of waste
disposal capacity and other site specific
factors affecting the licensee's .
capability to carry out decommissioning
safely, including presence of other
nuclear facilities at the site.

(2) A description of controls and limits
on procedures and equipment to protect
occupational and public health and
safety;

(3] A description of the planned final
radiation survey;

(4) An updated cost estimate for the
chosen; alternative for decommissioning,
comparison of that estimate with
present funds set aside for
decommissioning, and plan for assuring
the availability of adequate funds for
'completion of decommissioning.

(5) A description of technical
specifications, quality assurance
provisions and physical security plan
provisions in place during
decommissioning,

(c) Decommissioning plans which
propose an alternative that delays
completion of decommissioning by
includinga6 period of storage or long-
term surveillance must provide that-

(1) Funds needed to complete
deco mmissioning be placed into an
account segregated from licensee assets
and outside the licensee's
administrative control during the storage
or surveillance period, or a surety
method or fund statement of intent be
maintained in accordance with the
criteria of § 50.75(e), and

(2)'Means be included for adjusting
cost estimates and associated funding
levels over the storage or surveillance
period.

(d)] For decommissioning plans in
which the major dismantlement
activities are delayed by fiist placing
the facility in storage, planning for these
delayed activities may. be less detailed.
Updated detailed plans must be
submitted and approvedprior to the
start of these activities.

(e] If the decommissioning plan
demonstrates that the decommissioning
will be performed in accordance with
the~regulations in this chapter and will
not be inimical to the common defense
and security or to the health and safety
of the public, and after notice to
interested persons, the Commission will
approve the plan subject to such
conditions and limitations as it deems
appropriate and necessary and issue an
order authorizing the decommissioning.

(f) The Commission will terminate the
license if it determines that-
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(1) The decommissioning has been
performed in accordance with the.
approved decommissioning plan and the.
order authorizing decommissioning, and

(2J The terminal radiation survey and
associated documentation demonstrates
that the facility and site are suitable for
release for unrestricted use.

PART 51-ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

18. The authority citation for Part 51
continues to read as follows:

Authority- Sec. 161, 68.StaL948, as
amended (42' U.SC. 220rf secs. 201, as
amended, 202, 86 StaL 124Z as amended, 1244'
(42 U.S.C. 5841, 5842).

Subpart A also issued under National
Environmental Policy Act of 1969; secs, 102,
104, 10.5, 83 Stat. 853-854, as amended (42.
U.S.C. 4332, 4334, 4335, and Pub. L. 95-604,
Title II, 92 StaL 303-3M041.. Section S1 .ZZ also
issued under sec. 274,73 Stal 688 as
amended by 9Z Stat. 3036-308 (4Z U.,S.
2021).

§ 51.20 [Amended]
19. Seciion 51.20 is amended by

removing and reserving paragraphs (b)
(5) and (10).

20. In § 51.53. paragraph (1b is! revised
to read as folfows:

§ 51.53 Supplement to environmental
report.

(b) Post operating license stage. Each,
applicant for a license amendmentr
authorizing the decommissioning, of a
production or utilization facility covered
by § 51.20 and each applicant fora
license or license amendment to store
spent fuel at a nuclear power reactor
after expiration of the operating license
for the nuclear powerreactor shall
submit with its application the number
of copies, as specified in. § 51.55, ofa
separate document, entitled
"Supplement to Applicant's

'Environmental Report-Post Operatfng
License Stage," which will update
"Applicant's Environmental Report-
Operating License Stage," as
appropriate, to reflect any new
information or significant environmental
change associated.with the applicant's
proposed decommissioning activities or
with the applicant's proposed activities
with respect to the- planned storage of
spent fuel. Unless otherwise required by
the Commission, in accordance with the
generic determination in § 51.23(a) and
the provisions in § 51.23b, the
applicant shall only address the
environmental impact of spent fuel
storage for the term of the license
applied for. The "Supplement to
Applicant's Environmental Report-Post

Operating License Stage." may
incorporate by reference any
information contained in "Applicant's
Environmental Report-Construction
Permit Stage," "Supplement to
Applicant's Environmental Report-
Operating License Stage,' final
environmental impact statement,
supplement to final environmental
impact statement of records of decision
previously prepared in connection with
the construction permit or operating
license.

21. In § '51.55, paragraph (a) is revised
to read as follows:

§ 51.55 Environmental report-number of
copies; distribution.

(a) Each applicant for a license to
construct and operate a production or
utilization facility covered by
paragraphs (b)(1), (b)(2), (bl(31 or (b)(4)
of § 51.20 and each applicant for a
license amendment authorizing the
decommissioning of a production or
utilization facility covered by § 51.20
and each applicant for a ffcense or
license amendment to store spent fuel at
a nuclear power reactor after expiration
of the operating license for the nuclear
power reactor shall submit to the
Director of Nuclear Reactor Regulation
or the Director of Nuclear Material
Safety and Safeguards, as appropriate,
forty-one (41) copies of an
environmental report, or any supplement
to an environmental report. The
applicant shall retain an additional 109
copies of the environmental report or
any supplement to the environmental
report for distribution to parties and
Boards in the NRC proceeding, Federal,
State, and local officials and. any
affected Indian tribes, in accordance
with written instructions issued by the
Director of Nuclear Reactor Regulation
or the Director of Nuclear Material
Safety and Safeguards, as appropriate.

22. Section 51.00 is amended by
revising paragraph (a)' to read as
follows:

§ 51.60 Environmental report-materials
licenses.

(a) Each applicant for a license or
other form of permission, or an
amendment to or renewal of a license or
other form of permission issued
pursuant tov Parts 30, 32, 33, 34, 35, 39j 40,
61, 70 and/or 72 of this chapter, and
covered by paragraphs (b4[(l) through
(b)(6) of this section, shall submit with
its application to the Director of Nuclear
Material Safety and Safeguards the
number-of copies, as specified in § 51.66,
of a separate document, entitled
"Applicant's Environmental Report" or

"Supplement to Applicants
Environmental Report," as appropriate.
The "Applicant's Environmental Report"
shall contain the, information specified
in § 51.45. If the applicatiorr is for an
amendment to or a renewal of a license
or other form of permission for which
the applicant has previously submitted
an environmental report, the supplement
to applicant's environmental report may
be limited to incorporating by reference,
updating or supplementing the
information previously submitted to
reflect any significant environmental
change, including any significant
environmental change resulting from
operational experience or a change in

- operations or proposed
decommissioning actMfities.

23. In § 51.95, paragraph (h4 is revised
to read as followr.

§ 51.95 Supplement to final environmental
Impact statement.

(b Post operating license stoge- In
connectfon with the amendment of'an
operating license to authorize the
decommissioning of a production or
utilization facility covered by f 51.20 or
with the issuance. amendment or'
renewal of a license to store spent fuel
at a nuclear power' reactor after,
expiration of the operating license for
the nuclear power reactor; the NRC staff
will prepare a supplemental
environmental impact statement for the
post operating, license: stage or an,
environmental assessment, as
appropriate, which will update the prior
environmental review. The supplement
or assessment may incorporate by
reference any information contained in
the final environmental impact
statement, the supplement to the final
environmental impact statement-
operating license stage, or in the records
of decision prepared in connection with
the construction permit or the operating
license for that facility. The supplement
will include a request for comments as
provided in § 51.73. Unless otherwise
required by the Commission, in
accordance with the generic
determination in § 51.23(a) and the
provisions of § 51.23(b). a supplemental
environmental impact statement for the
post operating license stage or an
environmental assessment, as:
appropriate, will address the
environmental impacts of spent fuel
storage only for the term of the license,
license, amendment or license renewal
applied for.
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PART 70-DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

'24. The authority citation for Part 70 is

revised to read as follows:
Authority: Secs. 51, 53. 161,182,183, 68

Stat. 929, 930, 948. 953, 954, as amended, sec.
234, 83 Stat. 444. as amended (42 U.S.C. 2071,
2073, 2201, 2232, 2233, 2282); secs. 201, as
amended. 202, 204, 206, 88 Stat. 1242, as
amended, 1244.1245,1246 (42 U.S.C. 5841,
5842. 5845, 546).

Section 70.7 also issued under Pub. L. 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 70.21(g) also issued under sec. 122, 68
Stat. 939 (42 U.S.C. 2152). Section 70.31 also
issued under sec, 57d, Pub. L. 93-377, 88 Stat.
475 (42 U.S.C. 2077). Sections 70.36 and 70.44
also issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Section 70.61 also
issued under secs. 186,187. 68 Stat 955 (42
U.S.C. 2236, 2237). Section 70.62 also issued
under sec. 108, 68 Stat. 939, as-amended (42
U.S.C. 2138).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ 70.3, 7019(c),
70.21(c), 70.22(a), (b), (d)-fk), 70.24(a) and (b).
70.32(a)(3), (5), (6), (d), and (i), 70.36. 70.39(b)
and (c), 70.41(a). 70.42(a) and (c), 70.56,
70.57(b), (c), and (d), 70.58(a)-(g)(3), and (h)-
(i) are issued under sec. 161b. 68 Stat. 948, as
amended (42 U.S.C. 2201(b)): §§ 70.7,
70.20a(a) and (d), 70.20b(c) and (e), 70.21(c),
70.24(b), 70.32(a)(6), (c). (d), (e), and (g], 70.36,
70.51(c)-{g), 70.56, 70.57(b) and (d), and
70.58{a]-(g)(3), and (h)-(j) are issued under
sec. 161i, 68 Stat. 949, as amended (42 U.S.C.
2201(i)); and §§ 70.5, 70.9, 70.20b(d) and (e),
70.38, 70.51(b) and (i), 70.52, 70.3, 70.54, 70.55,
70.58(g)(4), (k), and (1). 70.59, and 70.60(b} and
(c) are issued under sec. 161o, 68 Slat. 950. as
amended (42 U.S.C. 2201(o)).

25. Section 70.4 is amended by adding
a new paragraph (bb) to read as follows:

§ 70.4 Definitions.
* * * *r *

(bb) "Decommission" means to
remove (as a facility) safely from service
and reduce residual radioactivity to a
level that permits release of the property
for unrestricted use and termination of
license.

26. Section 70.22 is amended by
adding a new paragraph (a)[9) to read as
follows:

§ 70.22 Contents of applications.
(a) Each application for a license shall

contain the following information:

(9) As provided by § 70.25, certain
applications for specific licenses filed
under this part must contain a proposed
decommissioning funding plan or a
certification of financial assurance for
decommissioning. In the case of renewal
applications submitted before July 27,
1990, this submittal may follow the
renewal application but must be
submitted on or before ....

27. A new § 70.25 is added to read as
follows:

§ 70.25 Financial assurance and
recordkeeplng for decommissioning.

(a) Each applicant for a specific
license authorizing the possession and
"use of unsealed special nuclear material
in quantities exceeding.10 5 times the
applicable quantities set forth in
Appendix C to 10 CFR Part 20 shall
submit a decommissioning funding plan
as described in paragraph (e) of this
se.ction. A decommissioning funding
plan must also be submitted when a
combination of isotopes is involved if R
divided by 105 is greater than 1 (unity
rule), where R is defined here as the sum
of the ratios of the quantity of each
isotope to the applicable value in
Appendix C.

(b) Each applicant for a specific
license authorizing possession and use
of unsealed special nuclear material in
quantities specified in paragraph (d) of
this section shall either-

(1) Submit a decommissioning funding
plan as described in paragraph (e) of
this section; or

(2) Submit a certification that
financial assurance for decommissioning
has been provided in the amount
prescribed by paragraph (d] of this
section using one of the methods
described in paragraph (f) of this
section. For an applicant, this
certification may state that the
appropriate assurance will be obtained
after the application has beenapproved
and the license issued but prior to the
receipt of licensed material. As part of
the certification, a copy of the financial
instrument obtained to satisfy the
requirements of paragraph (e) of this
section is to be submitted to NRC.

(c) (1) Each holder of a specific license
issued on or after July 27, 1990, which is
of a type described in paragraph (a) or
(b) of this section, shall provide
financial assurance for decommissioning
in accordance with the criteria set forth
in this section.

(2) Each holder of a specific license
issued before July. 27, 1990. and of a type
described in paragraph (a) of this
section shall submit, on or before July
27, 1990, a decommissioning funding
plan or certification of financial
assurance for decommissioning in an
amount at least equal to $750,000 in
accordance with the criteria set forth in
this section. If the licensee submits the
certification of financial assurance
rather than a decommissioning funding
plan at this time, the licensee shall
include a decommissioning funding plan
in any application for license renewal.

(3) Each holderof a specific license
issued before July 27, 1990, and of a type

described in paragraph (b) of this
section shall submit, on or before July
27, 1990, a certification of financial
assurance for decommissioning or a
decommissioning funding plan in
accordance with the'criteria set forth in
this section.

(d) Table of required amounts of
financial assurance for decommissioning
by quantity of material.

greater than 104 but less than or
equal to 105 times the applica- -
ble quantities of Appendix C of
Part 20. (For a combination of
isotopes, if R, as defined in
§ 70.25[a), divided by 104 is
greater than 1 but R divided by
105 is less than or equal to 1.) .... $750,000

greater than 103 but less than or
equal to 104 times the applica-
ble quantities of Appendix C of
Part 20. (For a combination of
isotopes, if R, as defined in
§ 70.25(a), divided by 103 is
greater than I but R divided by
104 is less than or equal to 1.) ...... $150,000

(e) Each decommissioning funding
plan must contain a cost estimate for
decommissioning and a description of
the method of assuring funds for

- decommissioning from paragraph (f) of
this section, including means of
adjusting cost estimates and associated
funding levels periodically over the-life
of the facility.

(f) Financial assurance for
decommissioning must be provided by
one or more of the following methods:

(I) Prepayment. Prepayment is the
deposit prior to the start of operation
into an account segregated from licensee
assets and outside the licensee's
administrative control of cash or liquid
assets such that the amount of funds
would be sufficient to pay
decommissioning costs. Prepayment
may be in the form of a trust, escrow
account, government fund, certificate of
deposit, or deposit of government
securities..

(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid should the licensee default.
A surety method may be in the foriii of a
surety bond, letter'of credit, or line of
credit. A parent company guarantee of
funds for decommissioning costs based
on a financial test may be used if the
guarantee and test are as contained in
Appendix A of 10 CFR Part 30. A parent
company guarantee may not be used in,
combination with other financial
methods to satisfy the requirements of
this section. Any surety method or
insurance used to provide financial
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assurance for decommissioning must
contain the following conditions:

(i) The surety method or insurance
must be open-ended or, if written for a
specified term, such as five years, must
be renewed automatically unless 90
days or more prior to the renewal date,
the issurer notifies the Commission, the
beneficiary, and the licensee of its
intention not to renew. The surety
method or insurance must also provide
that the full face amount be paid to the
beneficiary automatically prior to the
expiration without proof of forfeiture if
the licensee fails to provide a
replacement acceptable to the
Commission within 30 days after receipt
of notification *of cancellation.

(ii) The surety method or insurance
must be payable to a trust established
for decommissioning costs. The trustee
and trust must be acceptable to the
Commission. An acceptable trustee
includes an appropriate State or Federal
government agency or an entity which
has the authority to act as a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency.

(iii) The surety method or insurance
must remain in effect until the
Commission has terminated the license.

(3) An external sinking fund in which
deposits are made at least annually,
coupled with a surety method or
insurance, the value of which may
decrease by the amount being
accumulated in the sinking fund. An
external sinking fund is a fund
established and maintained by setting
aside funds periodically in an account
segregated from licensee assets and
outside the licenssee's administrative
control in which the total amount of
funds-would be sufficient to pay
decommissioning costs at the time
termination of operation is expected. An
external sinking fund may be in the form
of a trust, esciow account, government
fund, certificate of deposit, or deposit of
government securities. The surety or
insurance provisions must be as stated
in paragraph (f)(2) of this section.

(4] In the case of Federal, State, or
local government licensees, a statement
of intent containing a cost estimate for
decommissioning or an amount based
on the Table in paragraph (d) of this
section, and indicating that funds for
decommissioning will be obtained when
necessary.

(g) Each person licensed under this
part shall keep records of information
important to the safe and effective
decommissioning of the facility in an
identified location until the license is
terminated by the Commission. If
records of relevant information are kept
for other purposes, reference to these

S-021999 04((02)(24-JUN-88-1 1:52:37)

records and their locations may be used.
Information the Commission considers
important to decommissioning consists
of-

(1) Records of spills or other unusual
occurrences involving the spread of
contamination in and around the
facility, equipment, or site. These
records may be limited to instances
when contamination remains after any
cleanup procedures or when there is
reasonable likelihood that contaminants
may have spread to inaccessible areas
as in the case of possible seepage into
porous materials such as concrete.
These records must include any known
information on identification of involved
nuclides, quantities, forms, and
concentrations.

(2) As-built drawings and
modifications of structures an4
equipment in restricted areas where
radioactive materials are used and/or
stored and of locations of possible
inaccessible contamination such as
buried pipes which may be subject to
contamination. If required drawings are
referenced, each relevant document
need not be indexed individually. If
drawings are not available, the licensee

--shall substitute appropriate records of
available information concerning these
areas and locations.,

(3) Records of the cost estimate
performed for the decommissioning
funding plan or of the amount certified
for decommissioning, and records of the
funding method used for assuring funds
if either a funding plan or certification is
used.

28. Section 70.38 is revised to read as
follows:

§ 70.38 Expiration and termination of
licenses.

(a) Except as provided in § 70.33(b)
and paragraph (e) of this section, each
specific license expires at the end of-the
day, in the month and year stated in the
license.
'(b) Each licensee shall notify the

Commission promptly,* in wfiting under
§ 70.5, and request termination of the'
license when the licensee decides to
terminate all activities involving
materials authorized under the license.
This notification and request for
termination of the license must include
the reports and information specified in
paragraphs (c)(1)(iv) and (v) of this
section and a plan for completion of
decommissioning if required by
paragraph (c)(2) of this section or by
license condition.

(c)(1) If a licensee does not submit an
application for license under § 70.33, the
licensee shall on or before the
expiration date specified in the
license-

(i) Terminate use of special nuclear
material;

(ii) Remove radioactive contamination
to the extent practicable except for
those procedures covered by paragraph
(c)(2)(i) of this section;

(iii) Properly dispose of special
nuclear material;

(iv) Submit'a completed form NRC-
314, which certifies information
concerning the disposition of materials;
and

(v) Conduct a radiation survey of the
premises where the licensed activities
were carried out and submit a report of
the results of this survey, unless the
licensee demonstrates that the premises
are suitable for release for unrestricted
use in some other manner. The licensee,
shall, as appropriate-

(A) Report levels of radiation in units
of microrads per hour of beta and
gamma radiation at one centimeter and
gamma radiation at one meter from
surfaces, and report levels of
radioactivity, including alpha, in units of
disintegrations per minute (or.
microcuries) per 100 square centimeters
removable and fixed for surfaces,
microcuries per milliliter for water, and
picocuries per gram for solids such as
soils or concrete; and

(B) Specify the survey instrument(s)
used and certify that each instrument is
properly calibrated-and tested.

* (2)(i) In addition to the information
required under paragraphs (c)(1) (iv) and
(v) of this section, the licensee shall
submit a plan for completion of
decommissioning if the procedures
necessary to carry.out decommissioning
have not been previously approved by
the NRC and could increase potential
health and safety impacts to workers or
to the public such as in any of the
following cases:

(A) Procedures would involve
techniques not applied routinely during
cleanup or maintenance operations;, or

(B) Workers would be entering areas
not normally occupied where surface -
contamination and radiation levels are
significantly higher than routinely
encounterd during operation; or,

(C) Procedures could result in
significantly greater airborne
concentrations of radioactive materials
than are present during operation; or

(D) Procedures could result in
significantly greater releases of
radioactive material to the environment
than those associated with operation.

(ii) Procedures with potential health
and safety impacts may not be carried
out prior to approval of the
decommissioning plan.

(iii) The proposed decommissioning
,plan, if required by paragraph (c)(2)(i) of
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this section or by license condition, must
include-

(A) Description of planned
decommissioning activities;
(B) Description of methods used to

assure protection of workers and the
environment against radiation hazards
during decommissioning;

(C) A description of the planned final
radiation survey; and
(D) An updated detailed cost estimate

for decommissioning, comparison of that
estimate with present funds set aside for
decommissioning, and plan for assuring
the availability of adequate funds for
completion of decommissioning.

(E) A description of the physical
security plan and material control and
accounting plan provisions in place
during decommissioning.

(iv) The proposed decommissioning
plan will be approved by the
Commission if the information therein
demonstrates that the decommissioning
will be completed as soon as is
reasonable-and that the health and
safety of workers and the public will be
adequately protected.

(3) Upon approval of the
decommissioning plan by the
Commission, the licensee shall complete
decommissioning in accordance with the
approved plan. As a final step in
decommissioning; the licensee shall
again submit the information required in
paragraph (c][1)(v) of this section and
shall certify the disposition of
accumulated wastes from
decommissioning.
(d) If the information submitted under

paragraphs (c)(1)(v) or (c)(3) of this
section does not adequately
demonstrate that the premises are
suitable for release for unrestricted use,
the Commission will inform the licensee
of the appropriate further actions
required for termination of license.

(e) Each specific license continues in
effect, beyond the expiration date if
necessary, with respect to possession of
residual special nuclear material present
as contamination until the Commission
notifies the licensee in writing that the
license is terminated. During this time,
the license shall-

(1) Limit actions involving special
nuclear material to those related to
decommissioning; and

(2) Continue to control entry to
restricted areas until they are suitable
for release for unrestricted use and the
Commission notifies the licensee in
writing that the license is terminated.

(f) Specific licenses will be terminated
by written notice to the licensee when
the Commission determines that-

(1) Special nuclear material his been
properly disposed;

(2) Reasonable effort has been made
to eliminate residual radioactive
contamination, if present, and

(3) (i) A radiation survey has been
performed which demonstrates that the
premises are suitable for release for
unrestricted use; or ,

(ii) Other information submitted by
the licensee is sufficient to demonstrate
that the premises are suitable for release
for unrestricted use..

PART 72--LICENSING
REQUIREMENTS FOR THE STORAGE
OF SPENT FUEL IN AN INDEPENDENT
SPENT FUEL STORAGE
INSTALLATION

29. The authority citation for Part 72 is
revised to read as follows.

Authority: Secs. 51, 53, 57, 62, 63, 65. 69, 81,
161, 182, 183,184, 186, 187, 189, 68 Stat. 929,
930, 932, 933,934. 935. 948,953, 954. 955, as
amended, sec. 234,83 Stat. 444, as amended
(42 U.S.C. 2071, 2073, 2077, 2092, 2093, 2095,
'2099. 2111, 2201, 2232, 2233, 2234, 2236, 2237,
2238, 2282); sec. 274, Pub. L. 86-373 73 Stat.
688, as amended (42 U.S.C. 2021); sec. 201, as
amended, 202206,88 Stat. 1242, as amended,
1244,1246 (42 US.C. 5841, 5842. 5846); Pub. L.
95-601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851);
sec. 102. Pub. L 91-190.83 Stat. 853 (42 U.S.C.
4332).

Section 72.34 also issued under sec. 189, 68
Stat. 955 (42 U.S.C. 2239; sec. 134, Pub. L. 97-
425, 96Stat. 2230 (42 U.S.C. 10154).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273); § § 72.6, 72.14,
72.15, 72.17(d). 72.19, 72.33(b)(1), (4), (5), (e),
(0, and 72.36(a) are issued under sec. 161b, 68
Stat. 948. as amended (42 U.S.C. 2201(b));
§ § 72.10, 72.15, 72.17(d), 72.33(c). (dill), (2),
(e). 72.81, 72.83, 72.84(a), and 72.91 are issued
under sec. 161i 68 Stat. 949, as amended (42
U.S.C. 2201(i)); and §§ 72.9a, 72.33(b)(3),
(d)[3), (f), 72.35(b), 72.50-72.52, 72.53(a),
72.54(a), 72.55, 72.56, 72.80(c), and 72.84(b) are
issued under sec. 161o, 68 Stat. 950, as
amended (42 U.S.C. 221(o)).

30. Section 72.3 is amended by adding
a new paragraph (y) to read as follows:

§ 72.3 Definitions.

(y) "Decommission" means to remove
(as a facility) safely from service and
reduce residual radioactivity to a level
that permits release of the property for
unrestricted use and termination of
license.

31. Section 72.14 is amended by
revising paragrpah (e)(3] to read as
follows:

§ 72.14 Contents of application: General
and financial Information.

(e)* *"
(3) Estimated decommissioning costs,.

and the necessary financial
arrangements to provide reasonable
assurance prior to licensing that

decommissioning will be carried out
after the removal of spent fuel from
storage.

32. Section 72.18 is revised by revising
the section heading and paragraph (b)
and by adding new paragraphs (c) and
(d) to read as follows:

§ 72.18 Decommissioning planning,
Including financing and recordkeeplng.
* * * * *

(b) The decommissioning funding plan
must contain information on how
reasonable assurance will be provided
that funds will be available to
decommission the ISFSI, This
information must include a cost estimate
for decommissioning and a description
of the method of assuring funds for
decommissioning from paragraph (c) of
this section, including means of
adjusting cost estimates and associated
funding levels periodically over the life
of the ISFSI.

(c] Financial assurance for
decommissioning must be provided by
one or more of the following methods:

(1) Prepayment. Prepayment is the
deposit prior to the start of operation
into an account segregated from licensee
assets and outside the licensee's
administrative control of cash or liquid
assets such that the amount of funds
would be sufficient to pay
decommissioning costs. Prepayment
may be in the form of a trust, escrow
account, government fund, certificate of
deposit, or deposit of government
securities.

(2) A surety method, insurance, or
other guarantee method. These methods
guarantee that decommissioning costs
will be paid should the licensee default.
A surety method may be in the form of a
surety bond, letter of credit, or line of
credit. A parent company guarantee of
funds for decommissioning costs based
on a financial test may be used if the
guarantee and test are as contained in
Appendix A of 10 CFR Part 30. A parent
company guarantee may not be used in
combination with other financial
methods to satisfy the requirements of
this section. Any surety method or
insuran'ce used to provide financial
assurance for decommissioning must
contain the following conditions:

(i) The surety method or insurance
must be open-ended or, if.written for a
specified term, such as five years, must
be renewed automatically unless 90
days or more prior to the renewal date,
the issuer notifies the Commission, the
beneficiary, and the licensee of its
intention not to renew. The surety
method or insurance must also provide
that the full face amount be.paid to the
beneficiary automatically prior to the
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expiration without proof of forfeiture if
the licensee fails to provide a
replacement acceptable to the
Commission within 30 days after receipt
of notification of cancellation.

(ii) The surety method or insurance
must be payable to a trust established
for decommissioning costs. The trustee
and trust must be acceptable to the
Commission. An acceptable trustee
includes an appropriate State-or Federal
government agency or an entity which
has the authority to act as a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency.

(iii) The surety of insurance must
remain in effect until the Commission
has terminated the license.

(3) An external sinking fund in which
deposits are made at least annually,
coupled with a surety method or
insurance, the value of which may
decrease by the amount being
accumulated in the sinking fund. An
external sinking fund is a fund
established and maintained by setting
aside funds periodically in an account
segregated from licensee assets and
outside the licensee's administrative
control in which the total amount of
funds would be sufficient to pay
decommissioning costs at the time
termination of operation is expected. An
external sinking fund may be in the form
of a trust, escrow account, government
fund, certificate of deposit, or deposit of
government securities. The surety or
insurance provision must be as stated in
paragraph (c)(2) of this section.

(4) In the case of Federal, State, or
local government licensees, a statement
of intent containing a cost estimate for
decommissioning, and indicating that
funds for decommissioning will be
obtained when necessary.

(5) In the case of electric utility
licensees, the methods of § 50.74(e) (1)
and (3) of this chapter.

(d) Each licensee shall keep records of
information important to the safe and
effective decommissioning of'the facility
in an identified location until the license
is, terminated by the Commission. If
records of relevant information are kept
for other purposes, reference to these
records and their locations may be used.
Information the Commission considers
important to decommissioning consists
of-

(1) Records of spills or other unusual
occurrences involving the spread of
contamination in and around the
facility, equipment, or site. These
records may be limited to instances

when contamination remains after any
cleanup procedures or when there is
reasonable likelihood that contaminants
may have spread to inaccessible areas'
as in the case of possible seepage into
porous materials such as concrete.
These records must include any known
information on identification of involved
nuclides, quantities, forms, and
concentrations.

(2] As-built drawings and
modifications of structures and
equipment in restricted areas where
radioactive materials are used and/or
stored, and of locations of possible
inaccessible contamination such as
buried pipes which may be subject to
contamination. If required drawings are
referenced, each relevant document
need not be indexed individually. If
dra~wings are not available, the licensee
shall substitute appropriate records of
available information concerning these
areas and locations.

(3) Records of the cost estimate
performed for the decommissioning
funding plan or of the amount certified
for decommissioning, and records of the
funding method used for assuring funds
if either a funding plan or certification is
used.

33. Section 72.38 is revised to read as
follows:

§ 72.38 Application for termination of
license.

(a) Any licensee may apply to the
Commission for authority to surrender a
license voluntarily and to decommission
the ISFSL This application must be
made within two years following
permanent cessation of operations, and
in no case later than one year prior to
expiration of the license. Each
application for termination of license
must be accompanied, or preceded, bya
proposed final decommissioning plan.

(b) The proposed final
decommissioning plan must include-

(1) The choice of the alternative for
decommissioning with a description of
activities involved. An alternative is
acceptable if it provides for completion
of decommissioning without significant
delay. Consideration will be given to an
alternative which provides for delayed
completion of decommissioning only
when necessary to protect the public
health and safety. Factors to be
considered in evaluating an alternative
which provides for delayed completion
of decommissioning include
unavailability of waste disposal
capacity and other site specific factors

affecting the licensee's capability to
carry out decommissioning safely,
including presence of other nuclear
facilities at the site.

(2) A description of controls and limits
on procedures and equipment to protect
occupational and public health and
safety;

-. (3) A description of the planned final
radiation survey; and

(4) An updated detailed cost estimate
for the chosen alternative for
decommissioning, comparison of that
estimate with present funds set aside for
decommissioning, and plan for assuring
the availability of adequate funds for
completion of decommissioning
including means for adjusting cost
estimates and associated funding levels
over any storage or surveillance period.

(5) A description of technical'
specifications and quality assurance
provisions in place during
decommissioning,

(c) For final decommissioning plans in
which the major dismantlement
activities are delayed by first placing
the ISFSI in storage, planning for these
delayed activities may be less detailed.
Updated detailed plans must be
submitted and approved prior to the
start of such activities.

(d) If the final decommissioning plan
demonstrates that the decommissioning
will be performed in accordance with
the regulations in this chapter and will
not be Inimical to the common defense
and security or to the health and safety
of the public, and after notice to
interested persons, the Commission will
approve the plan subject to such
conditions and limitations as it deems
appropriate and necessary and issue an
order authorizing the decommissioning.

(e) The Commission will terminate the
license if it determines that-

(1) The decommissioning has been
performed in accordance with the
approved final decommissioning plan
and the order authorizing
decommissioning; and

(2) The terminal radiation survey and
associated documentation demonstrates
that the ISFSI and site are suitable for
release for unrestricted use.

Dated at Rockville, MD, this 17th day of
June 1988.

For the Nuclear Regulatory Commission.
Samuel 1. Chilk,
Secretary of the Commission.
[FR Doc. 88-14333 Filed 6-24-88; 8:45 am]
BILLING CODE 7590-01-M
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DEPARTMENT OF ENERGY'

Federal Energy Regulatory
Commission

18 CFR Part 381

[Docket No. RM87-26-001; Order No. 494-
A]

Filing Fees Under the Independent
Offices Appropriations Act of 1952;
Order Denying Rehearing

Issued June 6, 1988.

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Order denying rehearing in the
final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
denying rehearing of its final rule (Order
No. 494, 53 FR 15374 (Apr. 29, 1988], III
FERC Stats. & Regs. 1 30,809 (Apr. 6,
1988) that amended the Commission's
regulations concerning filing fees
assessed under the authority of the
Independent Offices Appropriations Act
of 1952 (IOAA). The IOAA authorized
the Commission to establish fees for
specific services it renders to.
identifiable beneficiaries (31 U.S.C. 9701
(1982)). In addition, the Commission
established two new filing fees and
revised several existing filing fees and
procedures.

EFFECTIVE DATE: June 6, 1988.

FOR FURTHER INFORMATION CONTACT:
Robert E. Gian, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20425, (202) 357-
8530.
SUPPLEMENTARY INFORMATION:

Before Commissioners: Martha 0. Hesse,
Chairman; Anthony G. Sousa, Charles G.
Stalon and Charles A. Trabandt.

I. Introduction

On April 6, 1988, the Federal Energy
Regulatory Commission (Commission)
issued Order No. 494, a final rule
amending the Commission's regulations
concerning filing fees assessed under .
the authority of the Independent Offices
Appropriations Act of 1952 (IOAA). t

The IOAA authorizes the Commission to
establish fees for specific services it
renders to identifiable beneficiaries. 2 In
Order No. 494, the Commission
established two new filing fees and
revised several existing filing fees and
procedures.

IFiling Fees Under the Independent Offices
Appropriations Act of 1952, Order No. 494, 53 FR
15374 (Apr. 29, 1988), I1 FERC Stats. & Rags. 30,809
(Apr. 6, 1988),

' 31 U.S,C. 9701 (1982).

Central Illinois Public Service and
four other electric utilities (CIPS) s filed
a joint request for rehearing of Order
No. 494, as did a group of eleven
associations of oil and gas producers
(Producer Associations) 4

II. Discussion

A. Rehearing Request by CIPS

CIPS focuses its request for rehearing
on several aspects of the Commission's
electric rate filing fees. It requests
rehearing of the Commission's'decision
in Order No. 494 to consolidate the
former Class 2 and Class 3 fee
categories for electric rate filings into a
single category. In addition, CIPS
requests rehearing of the Commission's
treatment of electric rate filings which
propose service to new customers under
previofisly accepted rates and a
clarification of the appropriate filing fee
category for a certificate of concurrence.
1. Consolidation of Electric Rate Filing
Fees

In Order No. 435, which became
effective November 4, 1985, the
Commission established three
categories of electric rate filings under
sections 205 and 206 of the Federal
Power Act (FPA) for the purpose of
assessing filing fees.5 These categories,
based on the general complexity and,
therefore, the average amount of
Commission staff time required for
processing, were:

Class I Filings having no effect on the
rate the utility charges or involving only
rate decreases.

Class-2 Filings that have an effect on
the rate the utility charges and that are
not supported by Period II data.

Class 3 Filings that involve the
submission of Period II cost of service
data.6

3 The other efectric utilities are: Central Power
and Light CompaLy, Commonwealth Edison,
Company. Southwestern Electric Power Company,
and West Texas Utilities Company.

' The producer associations are: Independent
Petroleum Association of America, California
Independent Producers Association, East Texas
Producers & Royalty Owners Association, Encrgy
Consumers & Producers Association, Independent
Oil and Gas Association of New York, Independent
Petroleum Association of Mountain States,
Independent Petroleum Association of New Mexico,
North Texas Oil & Gas Association. Panhandle
Producers and Royalty Owners Association,
Permian Basin Petroleum Association, and West
Central Texas Oil and Gas Association.

' Fees Applicable to Electric Utilities,
Cogenerators and Small Power Producers, Order
No. 435, 50 FR 40347 (Oct. 3.1985), FERC Statutes
and Regulations, Regulations Preambles 198Z-1985.

30.663 (Sept. 30. 1985).
' See former 18 CFR 381.502 through 381.504.

In Order No. 494, the Commission
eliminated'fees for electric rate filings,
that would have no effect on rates or
would involve only rate decreases
(formerly "Class I rate schedule filings")
and consolidated all other rate schedule
filings under sections 205 and 206 of the
FPA into a single fee category.7

CIPS argues that a single fee for
electric rate filings under sections 205
and 206 of the FPA cannot be reconciled
with the requirements of the IOAA,
particularly the requirement that a fee
be based on "as small a category of
service as practical". CIPS states that
cost data for the three former filing fee
categories is readily available and
accessible and notes that the
Commission provided no explanation of
why the fee must be established beyond
doubt at the time a filing is received.
CIPS suggests that the Commission's
claim that a three-tiered system is
administratively unworkable is
undermined by the establishment
through Order No. 494 of a de facto two-
category system (no fee for former class
I filings, single fee for former class 2 and
3 filings) and by the fact that the former
class 3 filings were easily
distinguishable throuigh the inclusion of
Period II data. CIPS also argues that the
single fee scheme is inequitable because
it provides a subsidy for the former
class 3 filings at the expense of the
former class 2 filings, citing data from
prior years that demonstrates that class
3 filings have required significantly more
staff time to process than class 2
filings.8

The Commission replaced the three-
tiered classification scheme because it
was administratively unworkable due to
difficulty in making a prompt and
accurate determination of the correct
class of a rate filing upon receipt of that
filing. Classification was difficult
because the Commission frequently
received multiple rate filings under
single'cover and rate filings which were
mislabeled or ambiguous. The
Commission sought a system under
which the correct fee could readily be
determined by docket room personnel at
the time of filing. The Commission
believes that it is important to make a
rapid determination of the correct fee. A
filing that is not accompanied by the,
correct fee is deficient and the
Commission will not process a deficient
filing. 9 The Commission has an

753 FR at 15379-80 (Apr. 29,198) (to be codified
at 18 CFR 381.502.

SCIPS Request for Rehearing and Motion for
Clarification, "at 8-s. "
, 18 FR 381.103 (1987).
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obligation to establish a fee structure
that is workable and efficient, with
categories that can be clearly identified
upon receipt.

The Commission concludes that
elimination of fees for filings that would
have no effect on rates or would involve
only rate decreases and consolidating
all other rate schedule filings under
sections 205 and 206 of the FPA into a
single fee category was an appropriate
course under the IOAA because it is
based on as small a category of service
as practical.

2. Extension of Service to a New
Customer Under a Previously Approved
Rate

CIPS states that the Commission has
historically viewed the extension of
service to a new customer under a
previously approved rate to be a simple
filing, requiring a minimum of
Commission staff time. It claims that the
Commission has recently assessed Class
2 filing fees for such extension filings
and suggests that the Commission has
reinterpreted its regulations on these
filings without notice.

The Commission has previously
rejected suggestions that no additional
fee should be imposed for adding
another purchaser to a rate schedule.
The Commission reasoned that those
filings require staff analysis and
processing resources and are
appropriately subject to a fee. Such
filings require staff to determine
whether the new customers will be
provided the same service as existing
customers and to ensure that pertinent
cost or market considerations have not
changed significantly.10 The
Commission recently reaffirmed this
position in an Order Denying Appeal
from Staff Action decided in April
1988.11

CIPS may be correct in its suggestion
that certain types of electric rate filings
which had been accepted by the Office
of the Secretary when accompanied by a
Class I fee have recently been subject to
Class 2 filing fees. As discussed in
Order No. 494, the Commission and the
staff of the Dockets Branch have
experienced some difficulty in correctly
categorizing electric rate filings upon
receipt. To improve its procedure to
determine appropriate fee categories,
the Commission initiated early review of
those filings by technical staff in the
Office of Electric Power Regulation

*1o Fees Applicable to Electric Utilities,
Cogenerator, and Small Power Producers, Order No.
435-A (Order Denying Rehearing and Clarifying
Final Rule), 51 FR 35547 (Oct. 3.198) III FERC Stats,
& Regs. 130.713 (Sept. 29,1986).

" West Texas Utilities Company. 43 FERC
61.047 (Apr. 7,1988).

(OEPR) in April 1987. OEPR staff
consistently applied the criteria of the
three filing fee categories from April
1987 through the end of the three-tiered
classification system in May 1988. In
particular, OEPR staff has determined
and the Commission has upheld that
filings documenting an extension of
service to a new customer do have an
impact on rates. OEPR staff is
continuing this reviewing function under
the modified fee regulations established
in Order No. 494.

3. Certificates of Concurrence

CIPS requests an affirmative
statement by the Commission that the
filing of a certificate of concurrence be
exempt from a filing fee. A certificate of
concurrence is an instrument stating
agreement with the terms of another
rate schedule filing, and filed in lieu of a
full rate schedule filing.1 2

In Order No. 435, the Commission
stated that, since each utility must
support the rate schedule with its own
data, the Commission must perform an
entirely separate review of the rate
schedule for each utility providing
service under the schedule. It further
stated that review of the cost support
data underlying a certificate of
concurrence takes the same amount of
time and resources as does review of the
support for the principal rate schedule
filing. The Commission therefore
concluded that it is appropriate to treat
a certificate of concurrence as an
ordinary rate filing and to assess the
filing fee applicable to the rate schedule
agreed to in the certificate.' 3 The
Commission reaffirmed this conclusion,
in denying a request for rehearing in
Order No. 435-A. 1 4 The same reasoning
applies today and the Commission -
declines to declare that the filing of a
certificate of concurrence is exempt
from a filing fee.

B. Rehearing Request by Producer
Associations

Producer Associations also filed a
request for rehearing of Order No. 494. It
argues that the Commission erred in

12 When two or more jurisdictional utilities are
parties to the same rate schedule, each utility must
post the rate schedule with the Commission "or the
rate schedule may be filed by one such public utility
and all other parties having an obligation to file
may post and file a certificate of concurrence
* * ".A certificate of concurrence Is an
administrative convenience allowing one public
utility to avoid executing, filing, and posting
duplicative agreements or schedules of changes.
However, a public utility filing a certificate of
concurrence remains obligated to submit the data
supporting its schedule, as required by 18 CFR
35.12(a) and 35.13(a).

3 50 FR at 40348 (Oct. 3, 19851.
14 51 FR rat 35349.-50 (Oct. 3, 1986).

Order No. 494 by failing to consider the
comments of Producer Associations
filed in response to the Notice of
Proposed Rulemakinig (NOPR). To the
extent that the Commission failed to
discuss relevant issues raised by
Producer Associations, the Commission
addresses them in this order. The
Commission also notes that it need not
discuss in detail every item included in
the comments submitted to it.' 5

1. Impact of Filing Fees on Independent
Producers

Producer Associations claims that
filing fees adversely affect independent
producers. It argues that independent
producers cannot pass the cost of filing.
fees through to their customers because
of their competitive netback-priced
markets. In addition, Producer
Associations complains that filing fees
are regressive because they are constant
over transactions of varying sizes.
Producer Associations contends that the
availability of a fee waiver procedure
provides little relief because of the high
threshold for granting a waiver, the cost
of preparing a request for waiver, and
the delay inherent in processing a
waiver request.-

Fees are assessed against firms and
individuals who submit various filings
which provide specific benefits and are
based on the average cost of processing
such filings. The ability or inability of
the filer to pass on the costs of its filing
fees is irrelevant. Filing fees are based
on the average cost to the Commission
of-processing particular types of filings
and not on the size of the transaction
and are assessed against those who
make such filings. The Commission does
grant waivers of filing fees in
appropriate cases.' 6

2. Fees for an Opinion Letter or
Declaratory Order

Producer Associations suggests that
there should be a categorical exemption
from fees for those cases in which a
party requests a written opinion of the
General Counsel or a declaratory order
disclaiming jurisdiction. The
Commission rejects this suggestion on
two grounds. The applicant derives a
special benefit from clarification of the
issue in those cases and it is not
.practical to subdivide those product
categories.

Producer Associations also suggest
that, since the costs of processing
declaratory orders 'elating to Part I of

15 General Telephone Co. vs. United States, 499
F.2d 840,862 (5th Cir. 1971).

16 See Travis M. Davis Gas Account, 42 FERC I
62,248 (Mar.31, 1988).
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the Federal Power Act (FPA). ar
recovered through annual charg
costs of processing all declarato
requests should be recovered th
annual charges rather than thro
fees. The recovery of costs of pr
declaratory orders under Part I
FPA is mandated by section 10(
FPA.17 Applicants for other dec
orders receive a special benefit,
assessment of a filing fee under
IOAA is therefore appropriate.

3. Miscellaneous' Issues

Producer Associations argues
filing fees include pro rata costs
relevant support activities, inclu
travel, transport, rent, printing's
and equipment, which should be
recovered through annual charg
portionof those support costs is
appropriately attributed to the s
for which the filing fees are Asse
This methodology has been uph
the Tenth Circuit. I8 '

The Commission rejects the
suggestion of Producer Associat
a technical conference would b
beneficial to clarify cost allocat
issues such as treatment of tele
close-out opinions.of the Officie
General Counsel. 1 9

!11. Conclusion

For the reasons set forth abov
Commission denies rehearingof
No. 494.

By the Commission.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 88-14406 Filed 6-24-88; 8:4
BILLING CODE 6717-01-M

DEPARTMENT OF THE TREAS

Customs Service

19 CFR Part 101'

[T.D. 08-351

Change In the Customs Servic
Organization-Chicago, 11. C14
OH; Fort Wayne, IN

AGENCY:'U.S. Customs Service,
Department of the Treasury..
ACTION: Final rule.

SUMMARY: This'document amen
Customs Regulations to change
Customs Field organization by
the boundaries of the Chicago a

'Cleveland Customs Districts, ati

-'16 U.S.C. 803(e) (1982).
* ' Phillips Petroleum Companji v. FER
370 (10th. Cir 198).. "
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designating the newly approved
Customs facility at Fort Wayne, Indiana,
as a Customs station. The change will
place the entire service area of the Fort
Wayne station within the Cleveland
District under the supervision of the
Indianapolis, Indiana, port of entry;.
These changes are part of Customs
continuing effort to obtain more efficient
use of personnel, facilities, and
resources, and to provide better service
to carriers, importers, and the public.
EFFECTIVE DATE: July 27,'1988.

,'FOR FURTHER INFORMATION CONTACT:
Josepl0OGorman, Office of Inspection
and Control (202-566-9425). -

SUPPLEMENTARY INFORMATION:

(1) The sa
officers or e
rendered in
and clearan

(2) Except
!he Customs
(including P
subsistence)
officers or e
rendered in.
delivery ofr

Also, the 1

service a ne
being establ
Wayne: Use
which,-whil
designation

--- r ....... . . . "- landing rlgfle Background - " " approved b3
es.A ~ s. s:part of Customs.continuing .. receivethe

eprogram:*to'obtain more efficient use of, for processi

essed its personnel, facilitids an'dresources,.'" Inasmuch at
esd, y and to prdvide better service-to'carriers, anticipated
e"Id by, .. importers, and the public., Customs insufficient

published-a notice in'the Federal . . as an. intern

tions that Register on December 17, 1987 (52 FR' . airport, the
47948], proposing to amend §.§ 101.3 and' :services'is n

ion, 101.4, Customs Rgulations (19 CFR Customs ap

phone- 101.3, 101.4), to, change the Cusioms field ' gendral- trea

ofthe organization by changing the bouidaries services of t
of the Chicago and Cleveland Districts, provided on

"and by designating, the newly approved' to be paid f(
Customs facility'atFort Wayne, Indiana, behalf of th

re, the as a Custom's station. A correction to ' Comments
f Order. that document Was published in the

Federal Register on 'February 1; 1988 (53" No comm
'FR 2767.), to correct the wording of'the response to
'proposed boundary'change 'for the' -- amended. 'A
Cleveland, Ohio, Customs-District'The ' concluded tI
changes in boundaries are' necessary, to 'dstrict bou

5 aml ensure that all the territory s'brvided by"' new station
the Fort Wayne facility'is'entirely withiin" adopteda6s
one Customs district. The service area' '.. .a"glarq'• • . R egulaioy
of the new Fort Wayne facility, prior to .

URY this change, lay within both the ' ' ' ' The provi
Cleveland and Chicago Districts. Since Flexibility/
the closest existing ports, Dayton, Ohio, final regulal
and Indianapolis, Indiana, are in the U.S.C. 603,
Cleveland District, it' was decided to document. .
place Fort Wayne in that district and adjustments
under'the supervision of the throughout I

:5 Field Indianapolis, Indiana, port of entry. volume of C
eveland, A-port of entry is a Customs location various par

(seaport, airport, or land border port) the changes
where Customs officers or employees . upon small
are assigned to accept entries of . 'they are not
merchandise, collect duties, clear- .because adj
passengers, vehicles, vessels, and in other are

ads the aircraft, examine baggage, and enforce economic in
the the Customs and related laws. A-port of' number of s

changing .. entryJis a division of a Customs district contemplat
nd which, in, turn, is a division of a region. . Flexibility,t
nd by Similar activities take place at . certified un

Customs stations as at ports of entry. 3 of the Reg
However; 'the significant 'differences ' U.S.C.'605(t

C, 766 F.2d between ports of entry and: stations is not have a
that at stations,, the Federal Government on a substa

8 at 8., is reimbursed-for: entities.

laries and expenses of its
mployees for services "
connection with the entry,
ce of vessels;-and' d :' '
as otherwise provided by"
'Regulationis, the expens's"
er diem allowed'in lieu bf
, biut'not ther salaries of its
mployees, for services
connection with"the entry'br'
ne'rchandise.' -. or
Fort Wayne station will
w user.fee airport which is
ished at Baer Field in Fort
r fee airports are those
e, not. qualifying'for
as.an international or
ts airport, ha'v been

the Commissioner'to
services of Customs officers
ng aircraft entering the U.S.-.
s the'volume of business'
at these airports is
to justify their designation
ational or landing rights.
availability0f Customs
Lot paid for out of the-
propriations'from the
sury of the U.S. Instead the
he Customs officers are,
a fully reimbursable basis
r by the user fee airports on
e recipients of the services.

efits'were received ini
the proposed rule, as .
.fter further review,'we have
hat the realignment 'of - •
fdaries and the creating 6f'a'
- as proposed, should be
a final rule.

Flexibility Act
sions of the Regulatory.
ct relating to:an initial and

tory flexibility analysis (5
)04) are not applicable to this
;ustoms routinely makes
to its field organization

the U.S. to accommodate the
ustoms-related activity in
ts of the country, Although
may have a limited effect
entities in the areas affected,
I, expected to be significant
ustihg.the field organization
as has not had a significant
ripact upon a substantial
mall entities to :the, extent
ed by the Regulatory'
kct. Accordingly, it is
der the provisions of section
ulatory Flexibility Act (5 ,
)) that the amendment will
significant economic impact
ntial number of small

24059



24060 Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules and Regulations

Executive Order 12291
Because the amendment relates to the

Customs field organization, and will not
result in a "major rule" as defined in
E.O. 12291, a regulatory impact analysis
is not required.

Drafting Information

The principal author of this document
was Arnold L. Sarasky, Regulations and
Disclosure Law Branch, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

Authority

These changes are made under the
authority vested in the President by
section 1 of the Act of August 1, 1914, 38
Stat. 623, as amended (19 U.S.C. 2), and
delegated to the Secretary of the
Treasury by E.O. 10289, September 17,
1951 (3 CFR 1949-1953 Comp., Ch. II),
and pursuant to the authority provided
by Treasury Department Order No. 101-
05 dated February 17, 1987 (52 FR 6282).

List of Subjects in 19 CFR Part 101

Customs duties and inspection,
Exports, Imports, Organization and
functions (Government agencies).

Amendments to the Regulations

Part 101, Customs Regulations (19 CFR
Part 101), is amended as set forth below.

PART 101-GENERAL PROVISIONS

1. The authority citation for Part 101,
Customs Regulations (19 CFR Part 101),
continues to read as follows:

Authority: 5 U.S.C, 301.19 U.S.C. 1, 66,1202
(Gen. Headnote 11), 1624, Reorganization
Plan I of 1965: 3 CFR 1965 Supp.

§ 101.3 [Amended)
2. The list of Customs regions,

districts, and ports of entry in § 101.3(b),
Customs Regulations (19 CFR 101.3(b)),
is amended by altering the geographic
descriptions of the Chicago, Illinois, and
the Cleveland, Ohio, Customs Districts,
which come-under the administrative
jurisdiction of Customs North Central
Region, as set forth below:

a. In the North Central Region, under
the column headed "Area", directly
opposite "Chicago, Ill.", the description
is revised to read as follows:

"The State of Illinois lying north of
latitude 39° N; that part of the State of
Indiana north of Latitude 41° N and west
of longitude 86' W; and the States of
Iowa and Nebraska."

b. In the North Central Region, under
the column headed "Area", directly
opposite "Cleveland, Ohio", the
description is revised to read as follows:

"The States of Ohio, Kentucky: that
part of the State of Indiana lying south

of latitude 41' N; that part of the state of
Indiana lying east of longitude 86° W;
and the county of Erie in the State of
Pennsylvania."

§ 101.4 [Amended]
3. The list of Customs districts,

stations, and ports of entry having
supervision, in § 101.4(c), Customs
Regulations (19 CFR 101.4(c)) is
amended by inserting, in appropriate
alphabetical order, in the listings for
"Cleveland, Ohio," under the "District"
column, "Fort Wayne, Indiana," in the
column headed "Customs stations", and
on the same line, "Indianapolis" in the
column headed "Port of entry having
supervision".

Approved: May 26, 1988.

William von Raab,
Commissioner of Customs.
Francis A. Keating 11,
Assistant Secretory of the Treasury.
[FR Doc. 88-14400 Filed 6-24-88:8-45 am)
BILLING CODE 482-02-M

Internal Revenue Service

26 CFR Parts I and 602

[T.D. 82111

Income Taxes; Income of Foreign
Governments and International
Organizations

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains
temporary Income Tax Regulations
relating to current taxation of income of
foreign governments from investment
sources within the United States. This
action is necessary because of changes
to the applicable tax law made by the
Tax Reform Act of 190. The text of the
temporary regulations set forth in this
document also serves as the text of the
proposed regulations cross-referenced in
the notice of proposed rulemaking in the
Proposed Rules section of this issue of
the Federal Register.
EFFECTIVE DATE: These temporary
regulations are to be effective for
taxable years beginning after June 30,
1986.
FOR FURTHER INFORMATION CONTACT:
David A. Juster of the Office of
Associate Chief Counsel (International),
within the Office of Chief Counsel,
Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224.

(Attention: CC:LR:T) (202-566-6384,
not a toll-free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

This regulation is being issued without
prior notice and public procedure
pursuant to the Administrative
Procedure Act (5 U.S.C. 553). For this
reason, the collection of information
contained in this regulation has been
reviewed and, pending receipt and
evaluation of public comments,
approved by the Office of Management
and Budget (OMB) under control number
1545-1053. The estimated average
burden associated with the collection of
information in this regulation is 15 hours
per respondent.

For further information concerning
this collection of information, and where
to submit comments on this collection of
information and the accuracy of the
estimated burden, and suggestions for
reducing this burden, please refer to the
preamble to the cross-reference notice
of proposed rulemaking published
elsewhere in this issue of the Federal
Register.

Background
This document contains temporary

Income Tax Regulations (26 CFR Part 1)
under sections 892 and 1441 of the
Internal Revenue Code of 1986.

Need for Temporary Regulations

Theproper application of sections 892
and 1441 is dependent upon the Internal
Revenue Service's detailed
specifications of.the manner in which
the requirements of thestatute will be
administered. These regulations are
necessary to provide taxpayers with
immediate guidance in the application of
changes made to section 892 by section
1247 of the Act of October 22, 1986 (Pub.
L. 99-514, 100 Stat, 2085, 2583). -

Explanation of Provisions

Paragraph (a) of §1.892-IT sets forth
the purpose and scope of the
regulations. Paragraph (b] sdts forth'the
effective date of the regulations

Paragraph (a) of § 1.892-2T generally
defines the term "foreign government."
Paragraph (b) provides when income of
a foreign government will be deemed to
inure to the benefit of private persons.
Paragraph (c) provides: rules when
pension trusts will be considered foreign
governments. Paragraph (d) extends the
rules that apply to foreign governments
to political subdivisions and
transnational entities.

Paragraph (a) of § 1.892-3T describes
the types of income that generally
qualify for exemption and certain
limitations on the exemption.:Paragraph
(b) illustrates through examples the
principles set forth in paragraph (a).
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Section 1.892-4T provides rules
concerning the characterization of
activities as either commercial or
noncommercial activities. Paragraph (a)
sets forth the reason for determining
whether an activity is commercial or
noncommercial in nature for section 892
purposes. Paragraph (b) defines when an
activity will be considered commercial.
Paragraph (c) sets forth rules concerning
when activities will be considered
noncommercial.

Section 1.892-5T sets forth rules
concerning controlled commercial
entities. Paragraph (a) defines the term
"controlled commercial entity."
Paragraph (b) sets forth rules for
determining when an entity will be
considered to be engaged in commercial
activity. Paragraph (c) sets forth rules.
for determining whether a foreign
government controls an entity.
Paragraph (d) sets forth rules with
regard to income earned by related
entities.

Section 1.892-6T provides rules
concerning the manner of taxing
international organizations. Paragraph
(a) indicates to what extent income of
an international organization from
sources within the U.S. will qualify for
exemption from taxation. Paragraph (b)
sets forth to what extent income
received by an organization, prior to
Presidential designation, will be exempt
from taxation.

Section 1.892-7T sets forth the
relationship of section 892 to other
Internal Revenue Code sections.
Paragraph (a) sets forth the relationship
between sections ,892 and 893.
Paragraph (b) sets forth the relationship
between section 892 and 895. Paragraph
(c) sets forth the relationship between
sections 892 and 883(b). Paragraph (d)
sets forth the relationship between
section 892 and 884. Paragraph (e) sets
forth the relationship between sections
892, 1441 and 1442.

Paragraph (a) § 1.441-8T sets forth the
rule .that withholding is not required
under § 1.144-1 with regard to any item
of income which is exempt from
taxation under section 892. Paragraph
(b) of § 1.1441-8T sets forth that'a
statement must be filed with the
withholding agent in order to avoid
withholding with regard to income
which is exempt from taxation under
section 892 and sets forth what
information must be contained in the
statemenL

Special Analyses

These rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. A general notice of

proposed rulemaking is not required by
5 U.S.C. 553 for temporary regulations.

Therefore, these rules do not
constitute regulations subject to the
Regulatory Flexibility Act (5 U.S.C.
Chapter 6) and a Regulatory Flexibility
Analysis is not required.

Drafting Information

The principal author of these
regulations is David A. Juster of the
Office of Associate Chief Counsel
(International), within the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations on matters
of substance and style.

List of Subjects

26 CFR 1.861-1 through 1.997-1

Income taxes, Corporate deductions,
Aliens, Exports, DISC, Foreign
investment in U.S., Foreign tax credit,
FSC, Sources of income, U.S.
investments abroad.

26 CFR 1.1441-1 to 1.1465-1

Income taxes, Alieng, Foreign
corporations.

26 CFR Port 602

Reporting and recordkeeping
requirements.

'Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Parts 1 and 602
are amended as follows:

Income Tax Regulations

PART I--AMENDED]

Paragraph 1. The authority for Part 1
continues to read in part:

Authority: 26U.S.C. 7805. * * Sections
1.892-IT through 1.892-7T also issued under
26 U.S.C. 892(c). * * *

Par. 2. Sections 1.892-1 and 1.892--2
are removed and new § § 1.892-IT
through 1.892-7T are added in their
place to read as follows:

§ 1.892-IT Purpose and scope of
regulations (Temporary regulations).

(a) In general. These regulations
provide guidance with respect to the
taxation of income derived by foreign
governments and international
organizations from sources within the
United States. Under section 892, certain
specific types of income received by
foreign governments are excluded from
gross income and are exempt, unless
derived from the conduct of a
commercial ctivity or received from or
by a controlled commercial entity. This

section sets forth the effective date of
the regulations. Section 1.892-2T defines
a foreign government. In particular it
describes the extent to which either an
integral part of a foreign sovereign or an
entity which is not an integral part of a
foreign sovereign will be treated as a
foreign government for purposes of
section 892. Section 1.982-3T describes
the types of income that generally
qualify for exemption and certain
limitations on the exemption. Section '

1.892-4T provides rules concerning the
characterization of activities as
commercial activities. Section 1.892-5T
defines a controlled commercial entity.
Section 1.892-6T sets forth the, extent to
which income of international
organizations from sources within the
United States is excluded from gross
income and is exempt from taxation.
Section 1.892-7T sets forth the
relationship of section 892 to other
Internal Revenue Code sections.

(b) Effective date. The regulations set
forth in §§ 1.892-IT through 1.892-7T
apply to income received by A foreign
government on or after July 1, 1986. No
amount of income shall be required to
be deducted and withheld, by reason of
the amendment of section 892 by section
1247 of the Tax Reform Act of 1986 (Pub.
L. 99-514, 100 Stat. 2085, 2583) from any
payment made before October 22, 1986.

§ 1.892-2T Foreign government defined
(Temporary regulations).

(a) Foreign government-1)
Definition. The term "foreign
government" means only the integral
parts or controlled entities of a foreign
sovereign.

(2) IntegralparL An "integral part" of
a foreign sovereign is any person, body
of persons, organization, agency,
bureau, fund. instrumentality, or other
body, however designated, that
constitutes a governing authority of a
foreign country. The net earnings of the
governing authority must be credited to
its own account or to other accounts of
the'foreign sovereign, with no portion
inuring to the benefit of any private
person. An integral part does not
include any individual who is a
sovereign, official, or administrator
acting in a private or personal capacity.
Consideration of all the facts and
circumstances will determine whether
an individual is acting in a private or
personal capacity.

(3) Controlled entity. The term
"controlled entity" means an entity that
is separated in form from a foreign
sovereign or otherwise constitute a
separate juridical entity if it satisfies the
following requirements:
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(i) It is wholly owned and controlled
by a foreign sovereign directly or
indirectly through one or more
controlled entities;

(ii) It is organized under the laws of
the foreign sovereign by which owned;

(iii) Its net earnings are credited to its
own account or to other accounts of the
foreign sovereign, with no portion of its
income inuring to the benefit of any
private person; and

(iv) Its assets vest in the foreign
sovereign upon dissolution.
A controlled entity does not include
partnerships or any other entity owned
and controlled by more than one foreign
sovereign. Thus, a foreign financial
organization organized and wholly
owned and controlled by several foreign
sovereigns to foster economic, financial,
and technical cooperation between.
various foreign nations is not a
controlled entity for purposes of this
section

(b) Inurement to the benefit of private
persons. For purposes of this section,
income will be presumed not to inure to
the benefit of private persons if such
persons:(within the meaning of section
7701(a)(1)) are the intended beneficiaries
of a governmental program which is
carried on, by the foreign sovereign and
the activities of which constitute
governmental functions (within the
meaning of § 1.892-4T(c)(4)). Income will
be considered to inure to the benefit of
private persons if such income benefits:

(1) Private persons through the use of
a governmental entity as a conduit for
personal investment; or

(2) Private persons who divert such
income from its intended use by the
exertion of influence or control through
means explicitly or implicitly approved
of by the foreign sovereign.
(c) Pension trusts-1) In general. A

controlled entity includes a separately
organized pension trust if it meets the
following requirements:

(i) The trust is established exclusively
for the benefit of (A) employees or
former employees of a foreign
government or (B) employees or former
employees of a foreign government and
non-governmental employees-or former
employees that perform or pdrformed -
governmental or social services;

(ii) The funds that comprise the trust
are managed by trustees who are
employees of, or persons appointed by,
the foreign government;

(iii) The trust forming a part of the
pension plan provides for retirement,
disability, or death benefits in
consideration for prior services
rendered; and

(iv) Income of the trust satisfies the
obligations of the foreign government to

participants under the plan, rather than
inuring to the benefit of a private
person.
Income of a pension trust is subject to
the rules of § 1.892-5T(b)(3) regarding
the application of the rules for
controlled commercial entities to
pension trusts.Income of a
,superannuation or similar pension fund
of an integral part or controlled entity
(which is not a separate pension trust as
defined in this paragraph (c)(1)) is
subject to the rules that generally apply -

to a foreign sovereign. Such a pension,
fund may also benefit non-governmental
employees or former employees that
perform or performed governmental or
social services.

(2) Illustrations. The following
examples illustrate the application of
paragraph (c)[1).

Example (1). The Ministry of Welfare
(MW), an integral part of foreign sovereign
FC, instituted a retirement plan for FC's
employees and former employees. Retirement
benefits under the plan are based on a
percentage of the final year's salary paid to
an individual, times the number of years of
government service. Pursuant to the plan,
contributions are made by MW to a pension
trust managed by persons appointed by MW
to the extent actuarially necessary to fund
accrued pension liabilities. The pension trust
in turn invests such contributions partially in
United States Treasury obligations. The
income of the trust is oredited to the trust's
account and subsequently used to satisfy the
pension plan's obligations to retired
employees. Under these circumstances, the
income of the trust is not deemed to inure to
the benefit of private persons. Accordingly,
the trust is considered a controlled entity of
FC.

Example (2). The facts are the same as in
Example (1), except that the retirement plan
also benefits employees performing
governmental or social services for the
following non-government institutions: (i) A
university in a local jurisdiction; (ii) a harbor
commission; and (iII) a library system. The
retirement benefits under the plan are based
on the total amounts credited to an
individual's account over the term of his or
her employment. MW makes annual
contributions to each covered employee's
account equal to a percentage of annual
compensation. In addition, the income
derived from investment of the annual
contributions is credited annually to
individual accounts. The annual
contributions do not exceed an amount that
is determined to be actuarially necessary to
provide the employee with reasonable
retirement benefits. Notwithstanding that
retirement benefits vary depending upon the
investment experience of the trust, no portion
of the income of the trust is deemed to inure
to the benefit of private persons. Accordingly,
the trust is considered a controlled entity of
FC'

Example (3]. The facts are the same as In
Example (1), except that employees are
allowed to make unlimited contributions to

the trust, and such contributions are credited
to the employee's acc6unt as well as interest
accrued on such contributions. Retirement
benefits will reflect the amounts credited to
the individual accounts in addition to the
usual annuity computation based on the final
year's salary and years of service. A pension
plan established under these rules is in part
acting as an investment conduit. As a result,
the income of the trust is deemed to inure to
the benefit'of private persons. Accordingly,
the trust is not considered a controlled entity
of FC.

Example (4). (a) The facts are the same as
in Example (2), except that MW establishes a
pension fund rather than a separate pension
trust. A pension fund is merely assets of an
integral part or controlled entity allocated to
a separate account and held and invested for
purposes of providing retirement benefits.,
Under these circumstances, the income of the
pension fund is not deemed to inure to the
benefit of private persons. Accordingly,
income earned from the United States
Treasury obligations by the pension fund is
considered to be received by a foreign
government and is exempt from taxation
under section 892.

(b) The facts are the same as in Example
(4)(a), except that MW is a controlled entity
of foreign sovereign FC. The result is the
same as in Example (4)(a). However, should
MW-engage in commercial activities
(whether within or outside the United States),
the income from the Treasury obligations
earned by the pension fund will not be
exempt from taxation under section 892 since
MW will be considered a controlled
commercial entity within the meaning of
§ 1.892-ST(a).

(d) Political subdivision and
transnational entity. The rules that
apply to a foreign sovereign apply to
political subdivisions of a foreign
country and to transnational entities. A
transnational entity is an organization
created by more than one foreign
sovereign that has broad powers over
external and domestic affairs of all
participating foreign countries stretching
beyond economic subjects to those
concerning legal relations and
transcending state or political
boundaries.

§ 1.892-3T Income of foreign
governments (Temporary regulations).

(a) Types of income exempt-O) In
general.-Subject to the exceptions
contained in § § 1.892-4T and 1.892-5T
for-income derivedfrom the conduct of a
commercial activity *or received from or
by a controlled commercial entity, the
following types of income derived by'a
foreign government (as defined in
§ 1.892-ZT) are not included in gross
income and are exempt:

(i) Income from investments in the
United States in stocks, bonds, or other
securities;

(ii) Income from investments in the
United States in financial instruments
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held in the execution of governmental
financial or monetary policy; and

(iii) Interest on deposits in banks in
the United States of moneys belonging
to such foreign government.
Income derived from sources other than
described in this paragraph (such as
income earned from a U.S. real property
interest described in section
897(c)(1)(A](i)) is not exempt from
taxation under section 892. Furthermore,
any gain derived from the disposition a
U.S. real property interest defined in
section 897(c)(1)(A)(i) shall in no event
qualify for exemption under section 892.

(2) Income from investments. For
purposes of paragraph (a) of this section,
income from investments in stocks,
bonds or other securities includes gain
from their disposition and income
earned from engaging in section 1058
securities lending transactions. Gain on
the disposition of an interest in a
partnership or a trust is not exempt from
taxation under section 892.

(3) Securities. For purposes of
paragraph (a) of this section, the term
"other securities" includes any note or
other evidence of indebtedness. Thus,
an annuity contract, a mortgage, a
banker's acceptance or a loan are
securities for purposes of this section.

However, the term "other securities"
does not include partnership interests
(with the exception of publicly traded
partnerships within the meaning of
section 7704) or trust interests. The term
also does not include commodity
forward or futures contracts and
.commodity options unless they
constitute securities for purposes of
section 864(b)(2)(A).

(4) Financial instrument. For purposes
of paragraph (a) of this section, the term
"financial instrument" includes any
forward, futures, options contract, swap
agreement or similar instrument in a
functional or nonfunctional currency
(see section 985(b) for the definition of
functional currency) or in precious
metals when held by a foreign
government or central bank of issue (as
defined in § 1.895-1(b)). Nonfunctional
currency -or gold shall be considered a
"financial instrument" also when
physically held by a central bank of
issue.

(5) Execution of financial or monetary
policy-i) Rule. A financial instrument
shall be deemed held in the execution of
governmental financial or monetary
policy if the primary purpose for holding
the instrument is to implement or
effectuate such policy.

(ii) Illustration. The following
example illustrates the application of
this paragraph (a)[5).

Example. In order to ensure sufficient
currency reserves, the monetary authority of
foreign country FC issues short-term
government obligations. The amount received
from the obligations is invested in U.S.
financial instruments. Since the primary
purpose for obtaining the U.S. financial
instruments is to implement FC's monetary
policy, the income received from the financial
instruments is exempt from taxation under
section 892.

(b) Illustrations. The principles of
paragraph (a) of this section may be
illustrated by the following examples.

Example (1). X. a foreign corporation not
engaged in commercial activity anywhere in
the world, is a controlled entity of a foreign
sovereign within the meaning of § 1.892-
2T[a)(3). X is not a Central bank of issue as
defined in § 1.895-1(b). In 1987, X received
the following items of income from
investments in the United States: (i)
Dividends from a portfolio of publicly traded

" stocks in U.S. corporations in whibh X owns
less than 50 percent of the stock; (ii)
dividends from BTB Corpordtion, an
automobile manufacturer, in which X owns
50 percent of the stock; (iii) interest from
bonds issued by noncontrolled entities and
from interest-bearing bank deposits in
noncontrolled entities, (iv) rents from a net
lease on real property; (v) gains from silver
futures contracts; (vi) gains from wheat
futures contracts; (vii) gains from spot sales
of nonfunctional foreign currency in X's
possession; (viii) gains from the disposition of
a publicly traded partnership interesL and
(ix) gains from the disposition of the stock of
Z Corporation, a United States real property
holding company as defined in section 897, of
which X owns 12 percent of the stock. Only
income derived from sources described in
paragraph (a)(1) of this section is treated as
income of a foreign government eligible for
exemption from taxation. Accordingly, only
income received by X from items (ii, (iii), (v)
provided that the silver futures contracts are
held in the execution of governmental
financial or monetary policy, and (ix) is
exempt from taxation under section 892.

Example (2). The facts are the same as in
Example (1), except that X is also a cenlral
bank of issue within the meaning of section
895. Since physical possession of
nonfunctional foreign currency when held by
a central bank of issue is considered a
financial instrument, the item (vii) gains from
spot sales of nonfunctional foreign currency
are exempt from taxation under paragraph
(a)(1) of this section. if physical possession of
the currency was an essential part of X's
reserve policy in the execution of its
governmental financial or monetary policy.

Example (3). State Concert Bureau, an
integral part of a foreign sovereign within the
meaning of § 1.892-2T(a)(2), entered into an
agreement with a U.S. corporation engaged in
the business of promoting international
cultural programs. Under the agreement the
State Concert Bureau agreed to send a ballet
troupe on tour for 5 weeks in the United
States. The Bureau received approximately
$60,000 from the performances. Regardless of
whether the performances themselves
constitute commercial activities under

§ 1.892-4T, the income received by the
Bureau is not exempt from taxation under
section 892 since the income is from sources
other than described in paragraph (a)(1) of
this section.

§ 1.892-4T Commercial activities
(Temporary regulations).

(A) Purpose. The exemption generally
applicable to a foreign government (as
defined in § 1.892-2TM for income
described in § 1.892-3T does not apply
to income derived from the conduct of a
commercial activity or income received
by a controlled commercial entity or
received (directly or indirectly) from a
controlled commercial entity. This
section provides rules for determining
whether income is derived from the
conduct of a commercial activity. These
rules also apply in determining under
§ 1.892-5T whether an entity is a
controlled commercial entity.

(b) In general. Except as provided in
paragraph (c) of this section, all
activities (whether conducted within or
outside the United States) which are
ordinarily conducted by the taxpayer or
by other persons with a view towards
the current or future production of
income or gain are commercial
activities. An activity may be
considered a commercial activity even if
such activity does not constitute the
conduct of a trade or business in the
United States nder section 864(b).

(c) Activities that are not
commercial--1 Investments--{i In
general. Subject to the provisions of
paragraphs (ii) and (iii) of this paragraph
(c)(1), the following are not commercial
activities: Investments in stocks, bonds,
and other securities; loans; investments
in financial instruments held in the
execution of governmental financial or
monetary policy; the holding of net
leases on real property or land which is
not producing income (other than on its
sale or from an investment in net leases
on real property); and the holding of
bank deposits in banks. Transferring
securities under a loan agreement which
meets the requirements of section 1058
is an investment for purposes of this
paragraph (c)(1)(i). An activity will not
cease to. be an investment solely
because of the volume of transactions of
that activity or because of other
unrelated activities.

(ii) Trading. Effecting transactions in
stocks, securities, or commodities for a
foreign government's own account does
not constitute a commercial activity
regardless of whether such activities
constitute a trade or business for
purposes of section 162 or a U.S. trade
or business for purposes of section 864.
Such transactions are not commercial
activities regardless of whether they are
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effected by the foreign government
through its employees or through a
broker, commission agent, custodian, or
other independent agent and regardless
of whether or not any such employee or
agent has discretionary authority to
make decisions in effecting the
transactions. An activity undertaken as
a dealer, however, as defined in § 1.884-
2(c)(2)(iv)(o) will not be an investment
for purposes of this paragraph (c)(1)(i).
For purposes of this paragraph (c)(1)(ii),
the term "commodities" means
commodities of a kind customarily dealt
in on an organized commodity exchange
but only if the transaction is of a kind
customarily consummated at such place.

(iii) Banking, financing, etc.
Investments (including loans) made by a
banking, financing, or similar buisness
constitute commercial activities, even if
the income derived from such
investments is not considered to be
income effectively connected to the -
active conduct of a banking, financing,
or similar business in the U.S. by reason
of the application of § 1.864-4(c)(5).

(2] Cultural events. Performances and
exhibitions within or outside the United
States of amateur athletic events and
events devoted to the promotion of the
arts by cultural organizations are not
commercial activities.

(3) Non-profit activities. Activities
that 'are not customarily attributable to
or carried on by private enterprise for
profit are not commercial activities. The
fact that in some instances Federal,
State, or local governments of the.
United States also are engaged in the
same or similar activity does not mean
necessarily that it is a non-profit
activity. For example, even though the
United States Government may be
engaged in the activity of operating a
railroad, operating a railroad is not a
non-profit activity.

(4) Governmentalfunctions.
Governmental functions are not
commercial activities. The term
"governmental functions"' shall be
determined under U.S. standards. In
general, activities performed for the
general public with respect to the
common welfare or which relate to the
administration of some phase of
government will be considered
governmental functions. For example,
the operation of libraries, toll bridges,, or
local transportation services and
activities substantially equivalent to the
Federal Aviation Authority, Interstate
Commerce Commission, or United
States Postal Service will all be;
considered governmental functions for
purposes of this section.

(5) Purchasing. The mere purchasing
of goods for the use of a foreign I
government is not a commercial activity.

§ 1.892-"T Controlled commercial entity
(Temporary regulations).

(a) In general. The exemption
generally applicable to a foreign
government (as defined in § 1.892-2T)
for income described in § 1.892-3T does
not apply to income received by a
controlled commercial entity or received
(directly or indirectly) from a controlled
commercial entity. The term "controlled
commercial entity" means any entity
'engaged in commercial activities as
defined in § 1.892-4T (whether
conducted within or outside the United
States) if the government-

(1) Holds (directly or indirectly) any
interest in such entity which (by value
or voting power) is 50 percent or more of
the total of such interests in such entity,
or

(2) Holds (directly or indirectly) a
* sufficient interest (by value or voting
power) or any other interest in such
entity which provides the foreign
government with effective practical
control of such entity.

For purposes of this paragraph, the
term "entity" encompasses corporations
and trusts (including pension trusts
described in § 1.892-2T(c)) and estates.

(b) Entities treated as engaged in
commercial activity.-(1) U.S. real
property holding corporations. A United
States real property holding corporation,
as defined in section 897(c)(2) or a
foreign corporation that would be a
United States real property holding
corporation if it was a United States
corporation, shall be treated as engaged
in commercial activity and, therefore, is
a controlled commercial entity if the
requirements of paragraph (a)(1) or
(s)[2) of this section are satisfied.

(2) Central banks. Notwithstanding
paragraph (a) of this section, a central
bank of issue (as defined in § 1.895-1(b))
shall be treated as a controlled
commercial entity only if it engages in
commercial activities within the United
States.

(3) Pension trusts. A pension trust,
described in § 1.892-2T(c), which
engages in commercial activities within.
or outside the United States, shall be
treated as a controlled commercial
entity. Income derived by such a
pension trust is not income of a foreign
government for purposes of the -
exemption from taxation provided in
section 892. A pension trust described in
§ 1.892-2T(c) shall not be treated as a
controlled commercial entity if such
trust solely earns income which would
not be unrelated business .taxable
income (as defined in section 512(a)(1))
if the trust were a qualified trust
described in section 401(a). However,
only income derived by a pension trust
that is described in § 1.892-3T and.

which is not from commercial activities
as defined in § 1.892-4T is exempt from
taxation under section 892.

(c) Control-(1) A ttribution-i) Rule.
In determining for purposes of
paragraph (a) of this section the interest
held by a foreign government, any
interest in an entity (whether or not
engaged in commercial activity) owned
directly or indirectly by an integral part
or controlled entity of a foreign
sovereign shall be treated as actually
owned by such foreign sovereign.

(ii) Illustration. The following
example illustrates the application of
paragraph (c)(1)(i) of this section.
. Example. FX, a controlled entity of foreign

sovereign FC, owns 20 percent of the stock of
Corp 1. Neither FX nor Corp 1 is engaged in
commercial activity anywhere in the world.
Corp I owns 60 percent of the stock of Corp 2,
which is engaged in commercial activity. The
remaining 40 percent of Corp 2's stock is
owned by Bureau, an integral part of foreign
sovereign FC. For purposes of determining
whether Corp 2 is a controlled commercial
entity of FC, Bureau will be treated as
actually owning the 12 percent of Corp 2's
stock indirectly owned by FX. Therefore,
since Bureau directly and indirectly owns 52
percent of the stock of Corp 2, Corp 2 is a
controlled commercial entity of FC within the
meaning of paragraph (a) of this section.
Accordingly, dividends or other income
received, directly or indirectly, from Corp 2
by either Bureau or FX will not be exempt
from taxation under section 892. Furthermore,
dividends from Corp I to the extent.
attributable to'dividends from Corp 2will not
be exempt from taxation. Thus, a distribution,'
from Corp I to FX shall be exempt only to the
extent such distribution exceeds Corp l's
earnings and profits attributable to the Corp 2
dividend amount received by Corp 1.

(2) Effective practical control. An
entity engaged in commercial activity
may be treated as a controlled
commercial entity if a foreign
government holds sufficient interests in
such entity to give it "effective practical
control" over the entity. Effective
practical control may be achieved
through a minority interest which is
sufficiently large to achieve effective
control, or through creditor, contractual,
or regulatory relationships which,
together with ownership interests held
by the foreign government, achieve
effective control. For example, an entity
engaged in commercial activity may be
treated as a controlled commercial
entity if a foreign government, in
addition to holding a small minority
interest (by value or voting power), is
also a substantial creditor of the entity
or controls a strategic natural resource
which such entity uses in the conduct of
its trade or business, giving the foreign
government effective practical control
over the entity.
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(d) Related controlled entities-(1)
Brother/sister entities. Commercial
activities of a controlled entity are not
attributed to such entity's other brother/
sister related entities. Thus, investment
income described in § 1.892-2T that is
derived by a controlled entity ,that is not
itself engaged in commercial activity
within or outside the United States is
exempt from taxation notwithstanding
the fact that such entity's brother/sister
related entity is a controlled commercial
entity.

(2) Parent/subsidiary entities--(i)
Subsidiary to parent attribution.
Commercial activities of a subsidiary
controlled entity are not attributed to its
parent. Thus, investment income
described in § 1.892-3T that is derived
by a parent controlled entity that is not
itself engaged in commercial activity
Within or outside the United States is
exempt from taxation notwithstanding
the fact that its subsidiary is a
controlled commercial entity. Dividends
or other payments of income received by
the parent controlled entity from the
subsidiary are not exempt under section
892, because it constitutes income
received from a controlled commercial
entity. Furthermore, dividends paid by
the parent are not exempt to the extent
attributable to the dividends received by
the parent from the subsidiary. Thus, a
distribution by the parent shall be
exempt only to the extent such
distribution exceeds earnings and
profits attributable to the dividend
received from its subsidiary.

(ii) Parent to subsidiary attribution.
Commercial activities of a parent
controlled entity are attributed to its
subsidiary. Thus, investment income
described in § 1.892-3T that is derived
by a subsidiary controlled entity (not
engaged in commercial activity within or
outside the United States) is not exempt
from taxation under section 892 if its
parent is a controlled commercial entity.

(3) Partnerships. Except for partners
of publicly traded partnerships,
commercial activities of a partnership
are attributable to its general and
limited partners for purposes of section
892. For example, where a controlled
entity is a general partner in a
partnership engaged in commercial
activities, the controlled entity's
distributive share of partnership income
(including income described in § 1.892-
3T) will not be exempt from taxation
under section 892.

(4) Illustrations. The principles of this
section may be illustrated by the
following examples.

Example (1). (a) The Ministry of Industry
and Development is an integral part of a
foreign sovereign under § 1,892-2T(a)[2). The
Ministry is engaged in commercial activity

within the United States. In addition, the
Ministry receives income from various
publicly traded stocks and bonds, soybean
futures contracts and net leases on U.S. real
property. Since the Ministry is an integral
part, and not a controlled entity, of a foreign
sovereign, it is not a controlled commercial .
entity within the meaning of paragraph (a) of
this section. Therefore, income described in
§ 1.892-3T is ineligible for exemption under
section 892 only to the extent derived from
the conduct of commercial activities.
Accordingly, the Ministry's income from the
stocks and bonds is exempt from U.S. tax.

(b) The facts are the same as in Example
(1)(a), except that the Ministry also owns 75
percent of the stock of R, a U.S. holding
company that owns all the stock of S, a U.S.
operating company engaged in commercial
activity. Ministry's dividend income from R is
income received indirectly from a controlled
commercial entity. The Ministry's income
from the stocks and bonds, with the
exception of-dividend income from R, is
exempt from U.S. tax.

(c) The facts are the same as in Example
(1)(a), except that the Ministry is a controlled
entity of a foreign sovereign, Since the
Ministry is a controlled entity and is engaged
in commercial activity, it is a controlled
commercial entity within the meaning of
paragraph (a) of this section, and none of its
income is eligible for exemption.

Example (2). (a) Z, a controlled entity of a
foreign sovereign, has established a pension
trust as part of a pension plan for the benefit
of its employees and former employees. The
pension trust (T), which meets the
requirements of § 1.892-2T(c), has
investments in the U.S. in various stocks,
bonds, annuity contracts, and a shopping
center which is leased and managed by an
independent real estate management firm. T
also makes securities loans in transactions
that qualify under section 1058. T's
investment in the shopping center is not
considered an unrelated trade or business
within the meaning of section 513(b).
Accordingly, T will not be treated as engaged
in commercial activity. Since T is not a
controlled commercial entity, its investment
income described in § 1.892-3T, with the
exception of income received from the
operations of the shopping center, is exempt
from taxation under section 892.

(b) The facts are the same as Example
(2)(a), except that T has an interest in a
limited partnership which owns the shopping
center. The shopping center is leased and
managed by the partnership rather than by
an independent management firm. Managing
a shopping center, directly or indirectly
through a partnership of which a trust is a
member, would be considered an unrelated
trade or business within the meaning of
section 513(b) giving rise to unrelated
business taxable income. Since the
commercial activities of a partnership are
attributable to its partners, T will be treated
as engaged in commercial activity and thus
will be considered a controlled commercial
entity. Accordingly, none of T's income will
be exempt from taxation under section 892.

,(c) The fadts are the same as Example.
(2)(a), except that Z is a controlled

bommercial entity. The result is the same as
in Example (2)(a).

Example (3. (a) The Department of
Interior, an integral part of foreign sovereign
FC, wholly owns corporations G and H. G, in
turn, wholly owns S. G. H and S are each
controlled entities. G, which is not engaged in
commercial activity anywhere in the wdrld,
receives interest income from deposits in
banks in the United States. Both H and S do "
not have any investments in the U.S. but are
both engaged in commercial activities.
However, only S is engaged in commercial
activities within the UnitedStates. Because
neither the commercial activities of H nor the
commercial activities of S are attributable to
the Department of Interior or G, G's interest-
income is exempt from taxation under section
892.

(b) The facts are the same as Example
(3)(a), except that G rather than S is engaged
in commercial activities and S rather than G
receives the interest income from the United
States. Since the commercial activities of G
are attributable to S, S's interest income is
not exempt from taxation.

Example (4). (a) K, a controlled entity of a
foreign sovereign, is a general partner in the
Daj partnership. The Daj partnership has
investments in the U.S. in various stocks and
bonds and also owns and manages an office
building in New York. K will be deemed to be
engaged in commercial activity by being a
general partner in Dal even if K does not
actually make management decisions with
regard to the partnership's commercial
activity, the operation of the office building.
Accordingly K's distributive share of
partnership income (including income derived
from stocks and bonds) will not be exempt
from taxation under section 892.

(b) The facts are the same as in Example
(4)(a), except thai the Daj partnership has
hired a real estate management firm to lease
offices and manage the building.
Notwithstanding the fact that an independent
contractor is performing the activities, the
partnership shall still be deemed to be
engaged in commercial activity. Accordingly,
K's distributive share of partnership income
(including income derived from stocks and
bonds) will not be exempt from taxation
under section 892.

(c) The facts are the same as in Example
(4)(a), except that K is a partner whose
partnership interest is considered a publicly
traded partnership interest within the -
meaning of section 7704. Under paragraph
(d)(3) of this section, the partnership's
commercial activity will not be attributed to
K. Since K will not be deemed to be engaged
in commercial activity, K's distributive share
of partnership income derived from stocks
and bonds will be exempt from taxation
under section 892.

§ 1.892-ST Income of International.
organizations (Temporary regulations).

(a) Exempt from tax. Subject to the
provisions of section I of the
International Organizations Immunities
Act (22 U.S.C. 288) (the-provisions of
which are set forth in paragraph (b)(3) of
§ 1.893-1), the income of an
international organization (as defined in-

24065



Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules and Regulations

se6tion 7701(a)(18)) received from
investments in the United States in
stocks, bonds, or other domestic-
securities, owned by such international
organization, orfrom Interest on
deposits in banks in the United States of
moneys belonging to such international
organization, or from any other source
within the United States, is exempt from
Federal income tax.

(b) Income received prior to
Presidential designation. An
organization designated by the President
through appropriate Executive order as
entitled to enjoy the privileges,
exemptions, and immunities provided .in
the International Organizations
Immunities Act may enjoy the benefits
of the exemption with respect to income
of the prescribed character received by
such organization prior to the date of the
issuance of such Executive order, if (i)
the Executive order does not provide
otherwise and (ii) the organization is a
public international organization in
which the United States participates,
pursuant to a treaty or under the
authority of an act of Congress
authorizing such participation or making,
an appropriation for such participation,
at the time such income is received.

§ 1.892-7T Relationship to other Internal
Revenue Code sections (Temporary
regulations).

(a) Section 893. The term "foreign
government" referred to in section 893
(relating to the exemption for
compensation of employees of foreign
governments) has the same meaning as
given such term in § 1.892-2T.

(b) Section 895. A foreign central bank
of issue (as defined in § 1.895-1(b)) that
fails to qualify for the exemption from
tax provided by this section (for
example, it is not wholly owned by a
foreign sovereign) may nevertheless be
exempt from tax on the items of income
described in section 895.
(c) Section 883(b). Nothing in section

892 or these regulations shall limit the
exemption provided under section 883(b)
relating generally to the exemption of
earnings derived by foreign participants
from the ownership or operation of
communications satellite systems.

(d) Section 884. Earnings and profits
attributable to income of a controlled
entity of a foreign sovereign which is
exempt from taxation under section 892
shall not be subject to the tax imposed
by section 884(a).

(e) Sections 1441 and 1442. No
withholding is required under sections
1441 and 1442 in the case of income
exempt from taxation under section 892.

Par. 3. A new § 1.1441-8T is added

immediately after § 1.1441-7 to read as
follows:
§ 1.1441-ST Foreign government
exemption from withholding (Temporary
regulations).

(a) Foreign governments. Under
section 892, certain specific types of
income received by foreign governments
are excluded from gross income and are
exempt from taxation, unless derived
from the conduct of a commercial
activity or received from or by a
controlled commercial entity.
Accordingly, withholding is not required
under § 1441.1 with regard to any item of
income which is exempt from taxation
under section 892.

(b) Statement claiming exemption. To
avoid withholding of tax at source under
§ 1.1441-1, a foreign government which
is entitled to the income must file with
each withholding agent from whom
amounts of income are to be received, a
statement under penalties of perjury (in
duplicate) indicating the extent to which
such income described in the statement
is exempt from taxation under section
892. This statement should contain (i)
the name and address of the foreign
government entitled to the income, (ii)
the items of income and their amount
with respect to which the statement is
filed, (iii) an explanation indicating why
the specific items of income are exempt
from taxation under section 892, and (iv)
the taxable year during which such
exemption is to apply. This statement
shall be filed with the withholding agent
for each taxable year the foreign
government is entitled to the income,
and before payment of the incomein
respect of which it applies. Any
statement so filed shall be effective only
with respect to the item or items of
income specified therein and only with
respect to the types of income specified
in § 1.892-3T(a](1) (I), (ii) or (iii). The
statement shall constitute authorization
to the withholding agent to pay such
income during the taxable year without
deduction of the tax at source under
§ 1441-1. Any statement required by this
subparagraph may be made on a form
prescribed by the internal Revenue
Service.

OMB Control Numbers Under The
Paperwork Reduction Act

PART 602-[AMENDED)

Par. 4. The authority for Part 60Z
continues to read as follows:

Authority: 26 U.S.C. 7805.
'Par. 5. Section 602.101(c) is amended

by inserting in the appropriate place in'
the table "§ 1.1441-8T... 1545-1053".
Lawrence B. Gibbs,
Commissioner of Internal Revenue.

Approved May 27, 1988.

0. Donaldson Chapoton,
Assistant Secretary of the Treasury.'
[FR Doc. 88-14429 Filed 6-24-88; 8:45 aml
BILLNG CODE 483"1-M

DEPARTMENT OF DEFENSE

Office of Secretary

32 CFR Part 266

(DoD Directive 7600.101

Audits of State and Local
Governments

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY:. This part implements Pub. L.
98-502, "Single Audit of 1984," Octbber
19, 1984, and OMB Circular No..A-128,
"Audits.of State and Local
Governments," April 12, 1985. It requires
that DOD Components rely upon and
use financial and compliance audits by
non-Federal auditors under Pub. L. 98-

.502 and OMB Circular No. A-128 in the
oversight of Federal financial assistance
provided to State and local
governments. The part also authorizes
the DOD Components to provide for
additional audits of Federal financial
assistance when required by regulation
or to ensure effective use of such
assistance. It also specifies the
responsibilities of the Inspector General,
Department of Defense, and the Heads
of the DOD Components for monitoring
compliance with the provisions of new
32 CFR Part 266.
EFFECTIVE DATE: February 12, 1988,
FOR FURTHER INFORMATION CONTACT:
Mr. V. Stone, Office of the Assistant
Inspector General for Audit Policy,
Department of Defense, 400 Army Navy
Drive, Room 1076, Arlington, VA 22202,
telephone (202) 693-0017.
SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Part 266

State and local governments.

Accordingly, Title 32, Chapter 1, is
amended to add Part -266 as follows:

PART 266-AUDITS OF STATE AND
LOCAL GOVERNMENTS,

Sec.
266.1 Purposei
266.2 Applicability.

24066
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Sec.
266.3 Definitions.
266.4 Policy.
266.5 Responsibilities.
266.6 Cost of audits.
266.7 Effective date.

Authority:Single Auidit Act of 1984, Pub. L.
98-502, 98 Stait. 2327; 31 US.C. 7501-note

§ 226.1 Purpose.
This part: ,
(a) Implements Pub. L. 98-502 and

OMB Circular No. A-128 to establish
audii reqluirements for State and local
governments that receive Federal
financial assistance..

(b) Assigns responsibilities within the
Department of Defense for monitoring
compliance with those. requirements.

§ 226.2 Applicability.
This part applies to the Office of. the

Secretary of Defense (OSD); the
Inspector General, Department of
Defense (IG, DOD); the Military -
Departments; the Defense Agencies; and
DOD Field Activities (hereafter referred
to collectively as "DOD Components")
that provide Federal financial'assistance
to State and local governments.

§ 226.3 Definitions.
Cognizant Agency. The Federal

Agency assigned by OMB to carry out
the responsibilities described in OMB
Circular No. A-128.

Desk Review. A review of an audit
report performed by the cognizant audit
organization at its offices to determine
whether the audit report meets the
requirements of Pub. L 98-502 and OMB
Circular No. A-128.

Federal Financial Assistance.
Assistance provided by a Federal
Agency in the form of grants, contracts,
cooperative agreements, loans, loan
guarantees, property, interest subsidies,
insurance, or direct appropriations, but
does not include direct Federal cash
assistance to individuals. Funds paid by
the National Guard Bureau to States
under facilities' operation and
maintenance agreements do not
constitute "Federal financial assistance"
for purposes of Pub. L. 98-502 and OMB
Circular No. A-128.

Local Government. A unit of local
government within a State, including a
county, borough, municipality, city,
town, township, parish, local public
authority, special district, school district,
intrastate district, council of
governments, and any other
instrumentality of local government.

Non-Federal Auditor, A State or local
government auditor who meets the
standards on independence specified in
generally accepted Government auditing
standards or a public accountant who -
meets such standards' independence.

Qualtiy Control Rev]ew. A review of
the audit report and supporting work
papers of the non-Federal auditor to
assess compliance with OMB Circular
No. A-128. I

State. Any State of the United States,
the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islarnds, Guam, American Somoa,
the Commonwealth of the Northern
Mariana Islands, the Trust Territory of
the Pacific Islands, any instrumentality
thereof; and any multistate, regional, or
interstate entity that has governmental
functions, and any Indian tribe.

§ 226.4 Policy.
The DOD Components shall rely upon

the use financial and compliance audits
by non-Federal auditors under Pub. L.
98-502 and OMB Circular No. A-128 in
the oversight of Federal financial
assistance provided to State or local
governments. The DOD Components,
however, may provide for additional
audits of such assistance when required
by regulation or to ensure effective use
of such assistange. Such additional
audits include 'ecbnbmy and efficiency
audits, program results audits, and
program evaluations. Any.additional
audit .ffort shall be pinx ed and carried
out in such a "way as to avoid
duplication and shall be separately
funded'.

§ 226.5 RespOnsibilities.
(a) The iAsp'ector General,

Department of Defense,(IG, DOD) shall:
(1) Serve as the DOD'senior official

under 0MB Circular No. A-128 for
policy guidance, direction, and
coordination with DOD Components'
and other Federal Agencies on single-
audit matters.

(2) For State and local governments
for which.0MB has assigned DOD
cognizance, do the, following:

i) Ensure that audits are made and
reports are received in a timely manner,
and in accordance with the
requirements of OMB Circular No. A-.
128,

iii)Provide technical advice and
liaison to State and local governments
and non-Federal auditors.

(iii) Make desk reviews of all reports
received, and also make quality control
reviews of selected audits made by non-
Federal audit organizations andprovide
the results, when appropriate, to other
interested organizations.,

(iv) Inform other affected Federal
Agencies and appropriate law

enforcement officials ofany reported
illegal acts of irregularities.

(v) Advise the recipient of audits that
have been found not meeting the, - -

requirements of OMB Circular No. A-
1 2 8 . -
- (vi) Coordinate, to the extent
practicable,. audits requested'by DOD

* Components, in addition to those
required by OMB Circular No.. A-128.

'(vii) Oversee the resolution of audit
findings and recommendations that
affect DOD programs and those findings
affecting programs of more than .one
Federal Agency.

(3) For other State and'local
governmehts, rqceive and distribute
copies of single-audit reports to "'

.appropiate DOD Components.for
appropriate action and follow-up by
designated program officials.

(b) The Heads of the DOD
Components'shall:.-

(1) Designate an official to coordinate
with the IG, DOD, on mat'ters dealing
With audits of financial assistance
provided by the DOD Component to
State and local governinents.

(2) Advise the IG, DOD, of financial
assistance provided to State or local

* governments when such assistance to
any State or local government exceeds
$100,000 in a year.

(3) Ensure that the State or local,government takes appropriate actions to
correct audit deficiencies involving
financial assistance provided by the.
DOD Component.

(4) Coordinate with the IG, DOD, on
requests for audits of State and local
governments, in addition to those .
required by OMB Circular No. A-128.

§ 226.6 Cost of audits.
The costs of audits made by non-

Federal auditors under OMB Circular
No. A-128 are allowable charges to
Federal financial assistance programs.
The charges may be considered as a
direct cost or an allocated indirect cost
in accordance with OMB Circular No.,
A-87. Generally, the percentage of costs"
charged to Federal assistance programs
for an audit shall not exceed the , : ,

.percentage of Fedral funds expended, to.
the total funds expended by the
recipient during the fisal year. No cost,
however, may be charged to Federal
programs for audits not,made in
accoidance with OMB Circular No. A-
128.

§ 226.7 Effective date.
This part is effective February 12,

1988.'
'une 21,,1988.

Linda M.Bynum,
Alternate OSD Federal Register Liaison

.Officer, Department of Defense.
[FR Doc. 88-14307 Filed 6-24-8; 8:45 am].

* SILUNG CODE 310-01-M.
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POSTAL SERVICE

39 CFR Part 20

International Mall Manual;
Miscellaneous Amendments

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: The Postal Service hereby
describes numerous miscellaneous
revisions consolidated in the transmittal
letter for issue 5 of the International
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations, 39 CFR 20.1.

While many of the revisions are
minor, editorial, or clarifying, issue 5
contains some substantive changes,
such as the changes in international
rates and fees, which have previously
been published in the Federal Register.
EFFECTIVE DATE: April 21,1988.
FOR FURTHER INFORMATION CONTACT.
Paul J. Kemp, (202) 268-2960.
SUPPLEMENTARY INFORMATION: The
International Mail Manual (IMM), which
is incorporated by reference in the Code
of Federal Regulations (see 39 CFR 20.1),
has been amended by the publication of
a transmittal letter for issue 5, dated '
April 21,1988. The text of all published
changes is filed with the Director of the
Federal Register. Subscribers to the
IMM receive these amendments
automatically from the Government
Printing Office.
. The following is from the Explanation

section of the transmittal letter from
issue 5:

Explanation
Issue 5 replaces Issue 4 of the IMM. It

contains all IMM revisions published in the
Postal Bulletin from September 25,1986
through April 21, 1988. Items published after
April 21, 1988, are effective but have not been
incorporated into Issue 5. In addition, Issue 5
corrects printing and format errors and
omissions in Issue 4.
Chapter 1

Section 123.13a(1) was revised to
incorporate the new monetary limit ($375) for
shipments of Postal Union mail that do not
need to include Form 2976-A, Customs
Declaration.

Section 123.2 was revised to incorporate
the use of Form 2966--E, Parcel Post Customs
Declaration (envelope), which is used with
Form 2966-B, Parcel Post Customs
Declaration and Dispatch Note (3-part set).
(PB 21603, 1-22-87)

Section 123.222(3) was revised to add a
new requirement for completion of USSR
Customs forms. (PB 21635, 9-3-87)

Chapter 2
a. Section 212.24 is revised to increase the

pickup service fee Express Mail International
Service (EMS) items to $4.00.

b. Part 232 is revised to increase the rates
charged for postal cards/postcards. (PB•21666, 3-25-88)

c. Part 246 is new and was added to
incorporate the regulations for International
Surface Air Lift service (ISAL).
d, Section 281.4 was revised to incorporate

additional offices that can accept
International Priority Airmail. (PB 21627, 7-9-
87)

Chapter S
a. Section 313.2 was revised to increase the

fee for a Certificate of Mailing.
b. Section 324.22 was revised to

incorporate the changes to the values of the
GFR and SDR. (PB 21653, 1-7-88)

,c. Section 333.1 was revised to increase the
fee charged for Registration--4.40 except to
Canada.

d. Section 333.2 was revised to increase the
indemnity limit to $24.60 for all registered
shipments except those sent to Canada. The
fees for shipments sent to Canada have been
charged and are reflected in the ICL for
Canada.

a. Section 343 was revised to increase the
fee for Return Receipt service to$0.90. 

f. Section 344.3 was revised to Increase the
fee for inquiries concerning confirmation of
delivery after mailing to $5.00.

g. Exhibit 363.1 was revised to Incorporate
the increase to the Registration fee to $4.40
and the change in location where change of
address and recall requests are processed
from the Office of Classification and Rates
Administration to the International Claims
and Inquiries Office (ICIO). (PB 21629, 7-23-
87)

h. Section 364.22b was revised to
incorporate the change in location where
change of address and recall requests are
processed from the Office of Classification
and Rates Administration to the International
Claims and Inquiries Office (ICIO). (PB 21629,
7-23-87)

i. Sections 391.912 and 391.92 were revised
to increase the fee for a photostat of a paid
money order to $2.00.

J. Section 392,3a was revised to increase
the fee for an International Reply Coupon to
$.95.

k. Section 392.3b was revised to increase
the rate at which International Reply
Coupons can be exchanged in the U.S. to
$0.40.

Chapter 7
a. Section 712.3 was revised to increase the

Customs clearance and delivery fee for each'
dutiable item to $3.25.

b. Section 781.5 was revised to Increase the
Return Charges for Postal Union Mail.

.Chapter 9
a. Sections 922, 923 and 924 were revised to

incorporate new procedures concerning the
filing of claims and inquiries for Express Mail
International Service. (PB 21599, 12-25-86)

b. Section 927.3 was revised to incorporate,
the change in location for the destination of
requests for telegraphic inquiries to the
appropriate International Claims and
Inquiries Office (ICIO). (PB 21629, 7-23-87)

c. Section 911.7 was revised to incorporate
the change in location where refund
applications are processed. These

applications are now processed by the
appropriate International Claims and
Inquiries Office (ICIO). (PB 21629, 7-23-87)

d. Sections 927.11, 928.22c, 928.231c,
928.251c, 928.261d, 928.32c, 928.331a(3),
928.332a(4), and 928.341a(2) were revised to
increase the fees for filing an inquiry to $5.00.

APPENDICES

Appendix C was revised to incorporate
new values for Special Drawing Rights
(SDRs) and Gold Francs (GFRs). (PB 21857, 2-
4-88)

Appendix D was revised substantially. It is
now a list of the countries which offer
Express Mail International Service (EMS).
The specific information for each country can'
be found after the Individual Country Listing
for each country that offers EMS. These
listings have been updated to include
information concerning new postage rates,
weight limits, service areas, admitted
contents, insurance indemnity limits.
Customs information, and to add countries
that now offer Express Mail International
Service. (Refer to EMS % lb. rates--PB 21648,1
12-3-87)

Appendix E was revised in format to 4
accommodate new International Surface Air
Lift (ISAL) exchange offices, new rates, and
destination -countries.

Individual Country Listings (ICLs) were
revised to reflect new or changed
prohibitions and restrictions as published by
the International Bureau and to correct
printing errors and omissions in Issue 4. The
ICLs were revised to incorporate information
concerning new postage rates, weight limits,
service areas, admitted contenti, and
Customs information.

List of Subjects in 39 CFR Part 20

Postal Service, Foreign relations,
Incorporation by reference.

PART 20-[AMENDEDI

1. The authority citation for Part 20
continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 401,
404, 407, 408.

2. Section 20.3 is amended by adding
at the end thereof the following:

§ 20.3 Amendments to the International
Mail Manual.

.Transmittal letter for issue. Dated
FR Publication.

April 21, 1988. 53 FR 24068.
Fred Eggleston,
Assistant General Counsel, Legislative
Division.
(FR Dec. 88-14431 Filed 6-24-88; 8:45 am)
1BILLING CODE TWtO-I2-M
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ENVIRONMENTAL PROTECTION-
AGENCY

40 CFR Part 180.

[PP 5F3256/R967; FRL-3405-5J

Pesticide Tolerances for AC 222,293;,
Technical Amendment

AGENCY: Environmental:Protection
,Agency (EPA).
ACTION: Final rule; techhical
amendment.-

SUMMARY: This document deletes the
alternate name AC 222,293 and trade
name, .Assert, forthe herbicide mixture
of methyl 2-4-isopeopyl-4-methyl-5-oxo-
2-imidazolin-2-yl)-p-toliate'and riethyl
6-4-isopropyl-4-methyl:-5-oxo2-"
imidazolin-2-yl))-htoluate in of on
various raw agricultural commodities.
This is a technical amendmenttht adds'
no new regulatory requirements, but
merely clarifies an existing regulation by
deleting inappropriate alternate aihes; 
therefore, advance notice and public
.comment are unnecessary.

EFFECTMIE DATE: June 27,1988.
FOR FURTHER INFORMATION C6#*TACT:.
By mail:
Robert f Taylor, Product- Manager (PM).

25, Registration Division (TS-Tf7C),
'Office if Pesticide Programs,

Environmental Protection Agency, 401
M Street SW., Washington, DC 20460.

Office location and telephone number:
Rm. 245, CM #2,1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-1800.

SUPPLEMENTARY INFORMATION: In the
Federal Register'of April 20, 1988 (53 FR
12943), EPA issued new § 180.437 AC.
222,293; tolerances for residues (40 CFR
180.437) establishing various tolerances
for the herbicide mixture of methyl 2-[4-
isopropyl-4-methyl-5-oxo-2-imidazolin-2-
yl)-p-toluate and methyl 6-(4-isopropyl-
4-methyl-5-oxo-2-imidazolin-2-yl)-m-
tolbate. The alternate name of AC
222,293 and the trade name, Assert,,
should not have been, included in the
codified text, and they are being
deleted. This technical amendment
merely clarifies an existing regulation by
deleting inappropriate material. No new
regulatory requirements are being'
added, and advance notice and' public
comment are unnecessary; .

List of Subjects in 40 CFR Part 180

Administrative.practice and
procedure. Agricultural. commodities,
Pesticides and pests, Reporting and
recordkeeping requirements. " .

Dated: June 20,188.
Edwin F. Tineworth.
Direct .Registration Divhfgon; Office of
Pestii.Pi-granis.

Therefore, the following technical
amendments is being made to 40 CFR
Part 180 as follows:

PART IO-[AMENDED]

1. The authority citation for Part 180
continuesto read as follows:

Authority: 21 U.S.C. 346a.

2. Section 180.437 is revised to read as
follows:

5.oxo-2-midazolri-2-yI)-p-toluate and
methyl- r-Isopropyl-4-methy5-0Xo-2-
imldazolin-2-yi)-m-toluate tolerances for
residues.

Tolerances are established for the
combined residues of the herbicide
methyl 2-{4-isopropyl-4-methyl-5-oxo-2-
imidazolin-2-yl)-p-toluate and methyl 6-
(4-isopropyl-4-methyl-5-oxq-2-,
imidazOlin-2-yl)-mn-toluate'in or on the
following raw agricultural commodities:

Commodities Prt00

Barley grain ....... ............
Barley straw ........... ....................
Sunflower seed ............
Wheat grlin.. '. .............-.-......
Wheat straw:.,.... ...... .....

R I ,Oc p 88ew.43 Filed "-24-t , 645 'ap

er

0.10
2,00
0.10

2.00.

• " " [I 1 l I P ' I II i ,
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Proposed Rules Federal Register
Vol. 53. No. 123

Monday, June 27, 1988

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and

-regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of tie final
rules.

DEPARTMENT'OF AGRICULTURE

Agricultural Marketing Service.

7 CFR part 968
[Docket No.'AO F&V 8-11

Proposed Seedless European
Cucumber Marketing Agreement and
Order, Hearing

AcGENCY: Agricultural Marketing Sqrvice,
USDA.. .
AC6ION: Proposed marketing agreement
and oi'der and notice of hearing.

SUMMARY: Notice Is hereby given ofa'"
publichearing, to be held to consider a
proposed marketing:agieement and ' .

order to c0verseedless European
c Iiurdbcd s gr6wn in the fifty stafe0-of':
the Uiiied'States 6fAmerica aid the
DiSOidt of Cohibibpi, The, proposed
agr.eement and order Would aithorizie .

establishment 6f grade,:size, quait i
maturity, container, and pack'
fegulations to promote the quality and
pack of seedless European cucumbers in
the marketplace. In addition, it would
enable the establishment of production
and market research projects.to improve
production practices and increase th%
consumption of seedless European .
cucumbers. The propdsal was submitted,
by the Ambrican Greenhouse Vegetable
Growers Association which represents a
substantial portion of the seedless
European cucumbers producers and
handlers. The program would.be
financed by assessmenits levied on
seedless European cucumber handlers.
The assessment rate would be
established by the Secretary of.,
Agriculture, based on the' "
recommendation of a committee that
would administer the program. The'
commiffee would be composed of seven
seedless European cucumber producers,
three handlers, 'and a iepesentative of
the general public.
'DATES: The hearing will be hold in
Sacramento, California, beginning on' "
July 26. 1988, at 10:00 a.m. Additional:
sessions, if necessary, will be held on-

July 27 and 28, beginning at 9:00 a.m., at
the same location.
ADRESSES: The hearing will be held in
the California State Building, Rbom 4061.
722 Capitol Mall, Sacramento. California
95814.-
FOR FURTHER INFORMATION CONTACT:.
Cooiies of thib Notice of Hea rig may be

btairied from:
(1)'David Fitz, Officer-in-Charge.

California Marketing Field Office,
,USDA, 1755 North Gateway, Suite B,
Fresho, California 93727; telephone (209)
455-2262; or

,42) Virginia Olson, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Room 2529-S. AMS.
USDA. Wishington, DC 2025.
telephone (202) 447-5057.
SUPPLEMENTARY INFORMATION: This'
action is governed by the provisions of
556 add'557 of Title 5 of the United
States Code, 'aid is therefore excluded

:from'the requirements of Exective,,
.,Order .1229t. The heafing is called .

pursuant to the provisions of the,
A Ag_'_iuuf-ralpMarketin Agj.e6iinent Ait'

,f1937 ("Adt"), 'as 7amended- ( U.S.C..'
01' etq) and theapplicable rules bf

.: practipe and'p r6odu.ue giorningthe,,- ._ .-
fo ra u la tio n o f hfi rk eti nl .' r e e " i ,s . "
and order's (7 CFR Part 900.

'The Regulatory Flexibility Act (Puh. L.
96-354),,effective January 1, 1981,
applies,*and seeks to ensure that, within
the statutory authority of a program, the
regulatory and reporting requirements of
the program are tailored to the size and
,nature of' small businesses..Interested
persons are invited to'present evidence
at the hearing on the reporting
.requirements and probable economic
impact of the proposal on small
businesses.

Proponents of the proposed agreement
and order believe that this proposal.
would promote consistent quality of
greenhouse cucumbers andstandardize
containers used in shipping them to
'market.. Proponents also believe that
lower.quality cucumbers and
nonstandard containers are adversely
affecting overall prices for seedless
European cucumbers. Federal grade
standards have been established, and
are currently in effect but, because" they
are voluntary, they have not been able
to effectively provide for an orderly,
market situation. The proposed -

'marketing agreement and 'order would
authorize mandatory regulations on the

grade, dize, maturity, container, and
pack f'seedless European cucumbers.

Proponents also'contend that market
research and development projects
should be expected to improve the.
efficiency of production and.distribution
and increase the consumption of .
seedless European cucumbers.Funds to
fthahce-these projects and to cove.
administi'ative expefiSes will be derived
frdnmznandaiory atssessmients levied 'on
handliis Wih'o'firt h'oadlesuch' "
cucinnmbers. .

Thi.s pro osal has been widely. ,
discussed within the seedless: Edro pean

ciumnber ixidustry but has iot yet
received approval by the Secretary of
Agriculture.
. The hearing will .e held' for the ..

purpo s 6f:
(a),Receiving evidence about. the" -'! :

economic and markting.€ondItions i ,
which relatet'ihe. pr'oposed.nmarketing
agreement dder and toany..
appropriate'modifications there6f.;
• bJ.Deternig whether thehandling

of seedleisgEa ~ pean 'cucumbeis In th .

.prpsle ,.p* iiio n urea isin'the'
current of Interstate or foreign-'. -.....
commer.ce or directly urdeni,;obstructs, !:.di' hffectsi:inter~t~ie orfor'6ign ,.:'... •

,comm~erce. j .~

('c)-Determining the~need for such' a
-marketing agreemenit and order that
would be implemented for seedless

'European cucumbersin the production
area.

'(d) Deteriining the economic impact
of the proposed marketiiig agreement.
and order on the'industry in the
production area and on the 'public
affected b such'a program.

(e) Determining whether the proposal'
or an appropriate modification of it will
tend to effectuate the declared policy of
the Act. th.hern

.From the ii this hearing notice is ,
issued and until the-issuance of a final .
decision ifi this proceeding," De'artment
eMToyees involved in the decisional
process are prohibited .from'dis.cissin g
the merits of-the hearing issues on an ;
exparte basiswith any person having an
interest. in the proceeding. The
prohibition applies to employees in' the
following organizational units:.

Office of the Secretary of Agriculture;
0ffice of the Administrator, Agricultural
Marketing Service; Office of the General
Counsel; Fruit and Vegetable Division.
Agricultural Marketing Service., .
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Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

Provisions of the proposed'marketing
agreement and order follow. Those
sections identified with an asterisk (*)
apply only to the proposed marketing
agreement and are prop6oed'by the Fruit
and Vegetable Division, Agricultural
Marketing Service, UnitedStates:S
Department of Agriculture.

List of Subjects in 7 CFR Part 968..
Marketing agreements and orders,

Seedless European cucumbers grown in
greenhouses.

The marketing agreement and order
as proposed would add a new Part 968
to 7 CFR chapter IX to read as follows:

PART 968-SEEDLESS EUROPEAN'
CUCUMBER MARKETING
AGREEMENT AND'ORDER %

Definitions

Sec.
968.1, Secretary.

''968.2 Act. - -
968.3 PerSon:-. .

896;4- Productiokarea.: .
968.5 Cucumbers...
968:6 Varietiqs, . ,:
968.7 Producer. .. -
968,8 Hinhdler. -

'968.9 •1Handle.
.968.10 * Committee.

968.11 Fiscal period.-
968.12 District.
968.13 Container.
968.14 Pack.
968.15 Part and subpart.

Administrative: Body • -,

968.20- Establishmentand membership.'
968.21 Term of office. -
968.22 Nomination.
968.23 Qualificatioris. -'
968.24' Selection..
968.25 Failure to nominate.
968.26 Alternate members..'.
968.27 Vacancies.
968-28 Powers.
968.29 Duties.
968.30 Procedure.
968.31 Expenses and, compenisation.
968.32 Annual report.

Expenses and Assessments
968.40 Expenses.
968.41 . Assessments.
968.42 Deliquent assessments.
968.43 Accounting.

Research and Development
968.50 Research and development.

Regulations *'

968.60 Marketing policy. ' .

968.61 -Recommendations for regulation.
9686,2 Issuance of regulations. . - -
968.63, Modification, suspension, or,

termination of regubitioiis.. . .
968.64 Special purpese shipments.

Sec.
968.65 Inspection and certification.-
968.68 Minimum quantities.

Reports
968.70 Reports and records.

Miscellaneous Provisions
968.801 Cominilianke.
968.81- Patents, copyrights, inventions,

tradem.aks, and publications.
968.82 Right of the Secretary.
968.83 Termination.
968.84 Proceeding after termination.
968.85 Effect of termination or..amendmenit.
968:86 Duration of immunities.
968.87 Agents.
968.88 Derogation.
968.89 Personal liability.
968.90 Separability.
968.91 Amendments.

Marketing Agreement
968.9Z Counterparts',
968.98 Additional parties.
968.99 Order with marketiig agreen

Authoiity -Sacs.I1-19. 48 Stat. 31, a!
amend1ed;,7 U.S.C. 601-674..

Definiqins

§ 968.1 Secretary.
'Sedretary mens the Sedreta

Agriculture of the United .States'
offier 'or employee of th.6.Deparl
Agriculture to whom has been
delegated, or to whom may herei
be delegated'the authority'to act

'Secretary.

§ 968.2 Act.
"Act" means'Public Act No. 11

Congress (May 12, 1933) as amen
and as reenacted and amended I
Agricultufral Marketing Agreeme
of'1937, as amended (48 Stat, 31t
amended; 7U.S.C. 691 et seq.).

§968.3 Person.
"Person" means. an ihdivlduilL

partnershipcorporation, associs
any other business unit..

§ 968.4 Production area.
"Production area" means the f

states of the United States of Art
and'the District of Columbia.',

§ 968.5 Cucumbers.
"Cucumbers" means predomin

gynoecious cultivars of Cucunis
L., also known as seedless Eurol
cucumbers, European cucumber,
English cucumbers, hothouse see
cucumbers, or greenhouse seedkl
cucumbers, grown in greenhouse
hereafter referred to in this subp
cucumbers. -

§ 968.6 llVarieti!es..
'Varieties" means and includt

classfications of cucumbers, as c
in § 9Q8.5,.according to those d I

characteristics now or hereafter
recognized by the United States
Department of Agriculture, or the
committee with the approval of the
Secretary.

§ 968.7 Producer.
"Prddiier" is synonymous with the.

term "grower" and means any person
engaged-in a proprietary capacity in the
production of cucumbers grown in a,'
greenhouse exceeding 2500 square feet
of climate controlled, weatlherprotectid
growing areas devoted to cucumber
production.

§ 968.8 Handier.
"Handler" is synonymous with the

term "shipper" and means any person
(except a common or contract carrier
transporting cucumbersoWned by
another person) who handles
cucumbers.

§ 968.9 Handle. .

"Handle" is synonymous with the
term "'ship" and means to sell, consign,-
deliver, or transport cucumbers; or to

nty r f: cause cucumbers to be sold,'.consigned,
r _y,-delivered, o& transported, between'the

tmetof - production area and'any point outside
thereof, or withinthe production area:,-

iafter ' Provided, That the term handle shall not

for the include the transportation -within the
production area of cucumbers froto'the
greenhouse. where grown to a. handling
facility located within-such area for,'

, '73rd preparation for market.-,
Lded.
dethe §'968.10 Committee.'iy the

nt-Act '"Committee" means the Cucumber.
as AdministrativeCommittee established

pursuantto § 968.20 of this subpart.

§ 968.1 i' FIa,l prlod ,r .

"Fiscal period"' is synony.mous with
[tion,' or the term. fiscal year' and means a 12-

month period beginning on January 1 t
and ending on.thelast day of December
of the same year, or such otherperiod as

ifty ' the committee, with the approval'of the
nerica Secretary may prescribe:rProvided,

That-the initial fiscal period shall begin
on the effective date of this subpart.

iately § 968.12 District.
sativus "District!' means the applicable one of
lean the following described subdivisions of

dless the production area, or such other
ess subdivisions as may be prescribed.

s and pursuant to ,§ 968.29(n) of this subpart.

art as (a) District 1 shall include the States
of Alaska, Arizona, California, Hawaii,
Idaho, Nevada, Oregon; Utah, and.
Washington..

!s all (b) Distict 2 shall. include theStates
lefined of Colorado, Kansas'Montana,
initive Nebraska; NewMexico, North: Dakota,

-- '" I I
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Oklahoma, South Dakota, Texas,
Wyoming.'

(c) District 3 shall include the St
of Connecticut, Delaware Illinois,
Indiana,'Iowa, Maine, Massachus
Michigan, Minnesota, Missouri, N
Hampshire, New Jersey, New Yor
Ohio, Pennsylvania, Rhode Island
Vermont,.Wisconsin, and the Dist
Columbia.

(d) District 4 shall include the S
of Alabama, Arkansas, Florida; G
Kentucky,. Louisiana, Maryland,
Mississippi, North Carolina, South
Carolina, Tennessee, Virginia. an
Virginia.

§ 968.13 Contaiher.
"Containei" means any' typeI of

receptacle used in the packaging
handling of cucumbers.

§ 9680.14 Pack.
"Pack" means -the specific

arrangement, size, weight, count,
grade of a quantity of cucumbersi
particular type and size of contair
any combination thereof.

§ 968.16 "Part and subpart.
"Part" means the Order Regulat

Handling of Seedless European
Cucumbers Grown in Greenhouse
all rules, regulations, and supplem
o'ders issued thereunder. The afo
Order Regulating the Handling of
Seedless European Cucumbers Gr
Greenhouses shall be,a "subpart"
suich "p'art" -.

Aidministrative Body.

§ 968.20, Establishment and membe
;(a) There is hereby established

Cucumber Administrative Commi
consisting of eleven members. For
meniber, there shall be an alterna
member who 'shall have the same
qualifications as the member for
such person.is alternate. Seven of
-members and their esp'ective altA

shall be producers, or officers or
employees.of producers. Three of
-members and their respective alte
shallbe handlers, or officers or
eni mloyees of tich handlers. Ohe
" membei of the -committee 'shall be

.... public member with an alternate,
shall be nominated.by the commi
and selected by-the Secretary,

(b) The producer members shal
* initially be appointed 'asfollows:

producer members'and respectiv
alternatives shall be frQm District
producer member and respective
alternaie shajl-be from District 2;
producer members and respective
alternates shall be from District 3
producer members and respective
alternates shall be from District 4

and (c) No producer shall be permitted to submitted -to the Secretary Nominations
have more than one member on the. for producer and.handler members and

at~s . committee.The -three handler members alternates shall be made by means of
'ard their respective alternates shall he group meetings of thie producers and

etts, selected fro. the production area at, " handlers concerned in each district in
ew large. No handler shall be permitted to accordance with paragraphs Ib)(2) and
k. have imore than one handler member on (3) of this section

the committee. (b) Successor Members., (1) The,
rict of § 968.21 Term'of office. committee shall hold or cause to be held
tates (a) Except as otherwise provided in a meeting or meetings of p'oducers and
eoisia, paragraph (b)'of this section, the term of handlers in each district for the purpose

office of committee members and ther of designating nominees for successor
offie o comitee mmbes ad teir members and alternate members of the

respective alternates shall be for three
d West years and shall begin as of January 1 committee: Provided, That the

and end the last day of December. three committee may conduct nominations of
years hence, or for such other three year producers and handlers by mail in a
period as the committee may manner recommended by the committee
recommend and the Secretary approve, and approved by the Secretary. Onfe

or The eleen selected members of the nominee shall be-stibmitted for each
initial committee shall begin theirterm member position on the'cbmnttee and
of office immediately after they are ' one nominee for each alternate member
appointed by the Secretary. - position. Such nominations shall be

'(b) The terms of office'shall be so. submitted to the Secretary by the
or staggered so that approximately'one- committee nqt later than October ,1' of
in'a ' third of the total committee shall each year, or such other date as may. be
ner, or terminate membership each year. The approved by the Secretary. The

initial terms of office will be determined comnmittee shall prescribe procedural
by lot at the first full meeting of the rules, not inconsistent with' the -

t .initial '6ommittee: With three members provisions of this section, for the
ring the serving one year initial terms, three conduct of nominations;.

s and members serving two year initial terms;r, 'r) Only producers maa' participate in'
s and and four members serving three year the n'oiinations and election of
nentary initial terms. The initialpublic member ' nomineeB'foy" prducer-meimbersand'
resaid "shall serve a two year term, Members their alternates. Each producer s.all b''

o and alternates shall'serve in such , entitled t6cast only one vote for each

of capacity for the Oortion of the term of ' n 'rominee to be elected in the district in
office for which they are selected and,, which such' poducer produces:

'ha-ve qualified, andi untif their respective cucumbers. No"produceishal",
successors are selected and have. . participate in the election of nominees
qualified. " ' ' in more than one district in any one

rship. (c) The consecutive terms of office'of ' fiscal year.
a members shall be limited to two terms. ( y e ly
ttee ' except for those three initial membeis authorized officer or employiee of.t
r each who by lot shall serve for one year and handlers, may participate in the
te who shall be eligible for renomination nmination and electionof nominees for

for two full terms at the end oftheir -handler members and their alternates.
whom initial' one year term. Any memb'er Each handler shall be entitled to cast
the serving onthe committee will not be " o nlerotelfor e nled tominee-

emates eligible for renomination tq the only one vote for each handler nominee

committee for a period of one ') year (4) The Committee members shall-
the , after the second consecutive term of nominate the public member and
rnates office. Alternates to the committee will alternate member',at the first meeting

be~eligible forrenomination at the end' ,: folkwing'the selection ofmembers for a I
.fOtheir-respective ter. s. new termof office> .':

w9ho'; 968.22 Nomination. §968.23 Oualificatons , .
ttee (61aJ { litial Members. Noininations for ' ' Any person prior td or within 15 days,
-, ": each of the initial producer and handler' 'after selection asa member or as an,I 'omem6r positin, togetherwith 41 . [ernatd'for a iembeiF-of the Cucumber. :

two , nominations for'.the initial alternate Administrative 'Conmittee 'shall qualify
e ,. members for each position, shall be by filing with the Secretry a written
1 1: one '.'submitted to the Secretary for selection ' acceltance of the person's- willingness

as soon as.practicable after the effective to serve. , ' , '

to dateof this subpart. A nomination for §984
e the public member positiontogether ' 68.24 Selection.

:two with a nomination for the alternate. From the nominationsimade.pursuant
. public member position, shall be made, to § 968.22 of this subpart, or from other

'by the Committee at its first meeting and qualified persons. the Secretary shall

D " ' " ... . " " " ' [ I Ill
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select the 11 members of the committee
and an alternate for' each such member.

§ 968.25 Failure to nominate.
If nominations are not made-within

the time and in the manner prescribed in
§ 968.22 of this subpart, the. Secretary
may, without regard to nominations
select the members and alternae,
members of the committee. on the basis
of the representation provided for'in
§ 908.20 of this subpart.

§ 968.26 Alternate members.
An alternate for a'member shall act in

the place of such member (a) in the
member's absence, or (b) when,
designated to do so by such member. In
the event both a 'member and respective
alternate are unable to attend a
committee meeting, the member,
alternate, the committee, in that order
may designate another alternate from
'the same district andthe same group
(handler or producer) to act in the place
of such member. In the event of the
omember's 'death, removal, resignation, or
disqualification, the respective alternate
shall act for the member until a
successor for the membeFs. unexpired
term is selected and has qualified. The
committee may request.the attendance
of alternates at any or- all.meetings,
notwithstanding the expected or actual
presence of the respective members,

§ 968.27 Vacancies.
To fill any vacancy occasioned by the

failure of any member of alternate
member of the committee to qualify, or
in the event of the deathb removal,
resignation, ordisqualification of any
member or alternate member of the
committee, a sic6essor to fill the
unexpired term of such member or
alternate me'mbr of the committee shall
be hofmilnated and selected in the
m anner speci'fied in j 968.22 a'nd
§ 968.241 of this subpart.', ..

§ 968.28 Powers.',' . '

The committde shall have the
following 'ltowers:

(a) Tro adniinister" th6 provisions of
this subpart in accordance with its
terms;

(b) To make and adopt rules and
regulations to effectuate the terms and
provisions of this part; .,t

(c).To receive; investigate, and'report
to the Secretary complaints of violations
of the provisions of this part; and

(d)-To recommend to the Secretary
amendments to this part.

,§968.29 Duties.
The committee-shall' have, among

others,,the following duties:
(a} To select fromamong its' '

membership, such officers as m'y be

necessary, and to define the ,duties of
such officers, and to adopt such rules or
by-laws for the conduct of its meetings
as it deems necessary;

(b) To appoint such employees and'
agents, as it may deem necessary, and
'to deteimine the compensation and to
define the duties of each;'

(c) To appoint such .subcommittees
•and consultants as i tmay deem

necessary;
(d) To submit to the Secretary, at least

90 days prior to the beginning of each
new fiscal period, a budget for .such
fiscal period, including a report and
explanation of the items appearing
therein and a recomfimendation as to the
rate of assessment for such period;

(e) To keep minutes, books, and
records which will reflect all of the acts
and transactions'of the committee and
Whkch shall be subject to examination
by the Secretary;

(f To prepare periodic statements of
the financial operations of.the
committee and to make copies of each
such statemenf available to producers
and handlers for examination, at the
office of the committee;

(g) To cause i.ts'books to, be audited by
a certified public. accountant at least

'once each fiscal year, or at such times.
as the Secretary may request; and.to
submit copies of each audit report tothe
Secretary, 'and to make available a copy
which does not contain confidential ,
data'for inspection at the offices of the
committee byproducers and handlers;

(h) To. act as intermediary between.
the Secretary and any producer or
handler;

'(i) To investigate and assemble data
on the growing, handling, and marketing
conditions with respect to cucumbers;
(j) To.investigate compliance with the

provisions of this part; . .
(k) To notify producer's and handlers

of all meetings of the committee to
consider recommendations for
regulations'and of all regulatory actions
taken; .

-[1) To'submit to the Secretary such
available inforniation as may be..
requested or that the committee may
deem desirable and pertinent; -
(m) So submit to the Secretary the

same notice of meetings of the
committee and its subdommittees as ,is
given to its members;' and

(n'At least once'every five years, to
consider realignment of the districts into
which 'the production area'is divided" '
and, with the approvalbf the Secretary,,
to reapportion' the represdntation of aiy*
district on'the co'mmitte'ebased'iii
cucumber production: Provided, That:'r
such'chanlges'shall reflect, insofar as'
practicable; shifts in 'cucumber
production within the districts and the

production area; and that such
production data is basedupon' USDA
reports,.othercertified production.
reports or data compiled by the
committee from reports submitted by.
handlers under this.order."
§ 968.30 Procedure.

(a) At an assembled meeting, all votes
shall be cast. in person and six members
of the committee shall constitute a
quorum. Decisions of the committee
shall require the concurring'vote of at
least six members.
. '(b) The committee may vote by mail,
telephone, telegraph, or other means of
communication: Provided, That each
proposition is explained accurately,
fully, and identically to each member.
All votes-shall be confirmed promptly in

' writing. Seven concurring votes shall be
required for approval of a Committee
action by such method.
§ 968.31 Expenses and compensation.'Memberis of the'committee, their''
alternatives, subcommittee members
including any special subcommittees,
shall serve without compensation but
shall receive such reimbursement for
necessary expenses, incurred in.
performing their duties as may be
approved by the' committee..
§ 968.32 Annual report.
. The committee shall, as soon as is
practicable after the close of each
marketing season, prepare and mail an
annual report to the Secretary and make
a copy available to each producer and
handler who requests a copy of the
report.
Expenses and Assessments

§ 968.40 Expenses.'
The dommiltbe is authorized to incur -

such expenses as the Secretary, finds are
reasoiable and likely to be incurred by,
the comrmitte6 for its maintqnance and.
functioning and (oenable it to exercise
its powers an'd perfor6i'its duties in,
accordance with the proviqiois of this
part. The fuifds to -cover such expenses
shallbe acquired in the manner
prescribed in § 968.41, and from such r

other funds which may accrue to the
committee.
§-968.41 Assessments.

(a),R'equirementsfor Payment. Each
person who. fiist handl6s cucumbers
shall paiy to the'committee, upon
demand,:the handler's proratashar'e of
the expenses authorized by the'
Secretaryfor each'fiscal year. Each'
handler's prb. rata share sli lfbe'tlie rate
ofassessment fikd by theg'cretiry
inultiplied'by th'e quantity 'of u'cuifibers
which the hanllei'handles as the"
handler thereof. The payment of

II I I I ' ir Ir

"24073



Federal Register / Vol,-53, No. 123 / Monday, June.27, 1988 / ProposedRules

assessments for the maintenance and
functin!ng of the committee and for
such purposes as the Secretary may,
pursuant to this subpart, determine to be
appropriate, may be required under this
part throughout the period it is in effect.
irrespective of whether particular
provisions thereof are suspended or
become inooerative.
(b) Rate of Assessment The Secretary

shall fix the rate of assessment to be
paid by each handler. At any time
during or after the fiscal'year, the
Secretary may increase the rate of
assessnhent as necessary to cover
authorized expenses. Such increase
shall be applied to all cucumbers
handled during the appliable fiscal year.
In order to provide funds for the
administration of this part before
sufficient operating income is available
from assessments, the committee may
accept advance assessments and may
also borrow money for such purpose. *
Advance assessments received from a
handler shall be credited toward
assessments levied against the handier
during the fiscal year.

§ 968.42 Delinquent assessments.
Each handler shall pay late payment

charges and interest of an amount
recommended by the committee and
approvbd by the Seci'etary on any

* unpaid assessment balance beginning 30
days after date of billing.-Such interest
charge is to apply to any unpaid
assessments which become due the
committee.

§968.43 Accounting.
(a) If. at the end of a fiscal period, the

assessments collected are in excess of
expenses incurred, such excess shall be
accounted for in accordance with one of
the following:

(1) Except as provided in paragraphs
(a)(2) aitd (a)(3) of this section, each
person entitled to a proportionate refund
of any excess assessment shall be
credited with such refund against the
operation of the following fiscal period
unless such person demands repayment
thereof, in wbich event it shall be paid
to the handler: Provided, That any sum
paid by a person in excess of the
handler's pro rata share of the expenses
during any fiscal period may be applied
by the committee at the end of such
fiscal period to any outstanding
obligations due the committee from such
person.

(2) The committee, with the approval
of the Secretary, may carry over such
excessfunds into subsequent fiscal
periods as.an operating monetary
reserve. Provided, That funds already in
the reserve do not equal approximately.
three (3) fiscal periods' operational

expenses. or such lower limits as the
committee, with the approval of the
Secretary, may establish. Funds in such
reserve shall be available for use by the
committee for all expenses authorized
pursuant to § 968.40.

(3) Upon termination of this part, any
funds not required to defray the
necessary expenses of liquidation shall
be disposed of irr such a manner as the
Secretary may determine to be
appropriate: Provided, That to the extent
practical, such funds will be returned
pro rata to the persons from whom such
funds were collected.
(b) All funds received by the

committee pursuant to any provisions of
this subpart shall be used solely for the
purposes specified in this part and shall
be accounted for in the manner provided
in this part. The Secretary may, at any
time, require the committee and its
members to account for all receipts and
disbursements.

(c) Upon the removal or expiration of
the term of office of any member of the
committee, 'such member shall account
for all receipts and disbursements and
deliver all property and funds, together
with all books and records in such
member's possession, to the committee,
and shall execute such assignments and
other instruments as may be necessary
or appropriate to vest in the committee
full title to all of the property, funds, and
claims vested in such member pursuant
to this parL

Research and Development

§ 968.50 Research and development.
(a) The committee may, with the

approval of the Secretary, establish or
provide -for the establishment of
production research, marketing research
and development projects designed to
assist, improve, or promote thd
production, marketing, distribution, and
consumption of cucumbers. In a similar
manner any such project may be
modified, suspended, or terminated. The
expenses of such projects shall be paid
from funds collected pursuant to

§ 968.41 or from voluntary contributions.
Voluntary contributions may be -
accepted by the committee only to pay
the expenses of such projects: Provided,
That the committee shall retain
complete control over the use of such
contributions which shall be free from
any encumbrances.

(b) In recommending marketing
research and development projects
pursuant to this section, the committee
shall give consideration to the following
factors:

(1) The .expected-supply of cucumbers
in relation to market requirements,

1 (2) The supply situation ainong
competing areas and commodities; and

(3) The need for production or
marketing research with respect to any
production or marketing development
activity..

Cc) In recommending production
research projects pursuant to this
section, the committee shall giVe
consideration to the extent and need for
'assistance to, and improvement of,
cucumber production.

(d) If the committee should conclude
that a" program of production or
marketing research or development-
should be undertaken orcontinued
pursuant to this section in any fiscal
period, it shall submit the following for

•the approval of the Secretary:
(1) its recommendations as to funds to

be obtained pursuant to § 968.41 or
voluntary contributions;

(2) Its recommendations as to any
production'research or marketing
research projects;

(3) Its recommendations as to
promotion activity; and

(4) Any other information requested
by the Secretary.

Regulations

§ 968.60 Marketing policy.
Each fiscal period prior to making any

recommendations pursuant to § 968.61, •
'the committee shall submit to the
Secretary a report setting forth its
marketing policy for the ensuing season.
SucA marketing policy rpport shall
contain information relative to:

(a) The estimated total production of
cucumbers within the production area;

*(b) The expected general quality and
size of cucumbers iq the production area
and in other areas,

(c) The expected demand conditions
for cucumbers in different market
outlets;

(d) The expected shipments of
cucumbers produced in 'the production
area and in areas outside the production
area;

,(e) Supplies of competing
commodities;

(f) Trend and level of consumer
income:

(g) Other factors having a bearing on
the marketing of cucumbers; and

(h) The type of regulations expected to.
be recommended during the marketing
season. '

§ 968.61 Recommendations for regulation
(a) Whenever, the committee deems it

advisable to regulated-the handling of
cucumbers in the manner provided in
§-968.62 it shall so recommend to the
Secretary.
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(b) In arriving at its recommendations
for regulation pursuant to paragraph (a)
of this section, the committee shall give
consideration to current information
including but no limited to the factors
affecting the supply and demand fort
cucumbers during the period or periods
when it is proposed that such
regulations should be made effective.
With each such recommendation for
regulation, the committee shall submit to
the Secretary the data and information
on which such recommendation is
predicated and such other available
information as the Secretary may
request, including the following: (1) A
clear definition of the problem- (2) the
conditions that led to the problem; (3)
how the recommendation will address
or correct the problem; (4) whether there
are viable alternatives to address the
problem; (5) •what the expected results
of the regulation would be; and (6) an
assessment of impact on small business.

§ 968.62 Issuance of regulations.
(a) The Secretary shall regulate, in the

manner specified in this section, the
handling of cucumbers whenever the
Secretary finds, from the
recommendations and information
submitted by the committee, or from
other available information, that such
regulations will tend to effectuate the'
declared policy of the act. Such
regulations may:

' (1) Limit, during any period of periods,
the handling of any particular grade,
size, quality, maturity, or pack, or any
combination thereof, of any variety or
varieties of cucumbers grown in the
production area.

(2) Limit the handling of cucumbers
by establishing, in terms of grades, sizes,
or both, minimum standards of quality
and maturity during any period when
season average prices are expected td
exceed the parity level.

(3) Fix the size, capacity, weighi,
,:materials, dimensions, markings, or
pack of the container, or containers, or
coverings which may be used in the
packaging or handling of cucumbers.

(b) The committee shall be informed
immediately of any such regulation
issued by the Secretary andthe
committee shall promptly give notice ,
thereof to handlers.

§ 968.63 Modification, suspension, or
termination of regulations.

(a) In the event the committee at any
time finds that, by reason ofchanged
conditions, any regulations issued -
pursuant to § 968.62 should be modified,
suspended, or terminated, it shall so
recommend to the. Secretary.

(b) Whenever the Secretary finds from
-the recommeridations and information -

submitted by the committee or from
other available information,'that a
regulations should be modified,
suspended, or terminated with respect
to any or all shipments of cucumbers in
order to effectuate the declared policy of
the act, the Security shall modify,
suspend, or terminate such regulation. If
the Secretary finds that aregulation •
obstructs or does not tend to effectuate
the declared policy of the act, the
Secretary shall suspend or terminate
such regulation. On-the same basis and
in like manner, the Secretary may
terminate any such modification or
suspension,

§ 968.64 Special purpose shipments.
(a) Except as- otherwise provided in

this section, any person may, without
regard to the provisions of § 968.41,
§ 968.62, § 968.63, and § 968.65, and the
regulations issued thereunder, handle
cucumbers:

(1) For consumption by charitable
institutions,

(2) For distribution by relief agencies,
or

(3) For commercial processing into
products;

(b) Upon the basis of
recommendations and information
submitted by the committee, or from
other available information, the
Secretary may modify or relieve frbm
any or all requirements, under or
.established pursuant to § 968,41,
§ 968.62, § 968.63. or § 968.65; the
handling of cucumbers:

(1) To designated market areas;
(2) For such specified purposes as, but

not limited to:
(i) Sales or deliveries of cucumbers by

a producer to a'handler within the area;
(ii) Sales by the producer to the final

consumer and not for resale;
I (iii) Sales by the producer to food

service establishments;
(iv) Packaging cucumbers for others;
(v) receips, sales, or shipments of

cucumbers'already handled by another
person; and

( (vi) Shipments for research and
development projects, as may be
designated by the committee, with the
approval of the Secretary; or,

(3) In such minimum quantities or
types of shipments, as may be
prescribed.

(c) The committee shall, with the
approval of the Secretary, prescribe
such rules and regulations as it may
deem necessary to prevent cucumbers
handled under the provisions of this
section from'entering'the channels of
trade for other than the specific -

purposes authorized by hIs section.
Such rules and regulations may include
the requirements that handlers :shall file

applications and receive approval from
the committee for authorization'to
handle cucumbers pursuant to this
section, and that such applications be
accompanied by a certification by the
intended purchaser or receiver that the
cucumbers will not be used for any
purpose not authorized by this section.

§ 968.65 Inspection and certification.
(a) Whenever the handling of any.

variety of cucumbers is regulated
pursuant to §'968.62 or § 968.63 each
handler who handles cucuinbers shall,
prior thereto, cause such cucumbers to
be inspected by the Federal or Federal-
State inspection Service and certified as
meeting the applicable requirements of
such regulation: Provided, that
inspection and certification shall not be
required for cucumbers which
previously have been so inspected and
certified if such prior inspection was
performed within such period as may be
established pursuant to paragraph (b) of
this section. Promptly after inspection
and certification, each such handler
shall submit, or cause to b e submitted, to
the committee a copy of the certificate of
inspection issued with respect to such
cucumbers. The committee may, with the
approval of the Secretary, prescribe
rules andregulations waiving the
inspection requirements of this section
where it is determined that inspection is
notavailable: Provided, that all
shipments made under such waiver shall
comply with all regulations in effect.
- (b) The committee may, with the

approval of the Secretary, establish a
period prior to shipment during which
the inspection required by this.section
must be performed.

'(c) The committee may enter into an
agreement with the Federal and Federal-
State Inspection Services With respect to
the costs of the inspection required by
paragraph (a) of this section, and may
collect from handlers their respective
pro rata shares of such costs.

§ 968.66 Minimum quantities.
The committee, with the approval of

the Secretary, may establish, minimum
quantities below -which handling will be
free from regulations issued or effective
pursuant to § § 968.41, 968-62, 968.64,
968.65,'or .ny combination thereof.

Reports,

§ 968.70 Reports and records.
(a) Each handler shall'furnish t6 the

committee, at such times and for such
periods as the committee may designate,
with the approval of the Secretary,
certified reports coveiing, to the extent
necessary for the committee to perform
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its functions, each shipmdnt of
cucumbers as follows:

(1) The name of the shipper and the
shipping point;

(2) The car or truck license number (or
name of the trucker), and identification
of the carrier,
* (3) The date and time of departure;

(4) The nuniber and type of containers
in the shipment;

(5) The quantities shipped, showing
separately the variety, size and grade of
the cucumbers;
• (6) The destination; and

(7) Identification of the inspection
certificate or waiver pursuant to which
the cucumbers were handled.

.(b) Upon request of the committee,
made with the approval of the Secretary,
each handler shall furnish to the
committee, in such manner and at such
times as it may prescribe, such other
.information as may be necessary to
enable the committee to perform its
duties under this part.

(c) Each handler shall maintain for at'
least two succeeding fiscal years, such
records of the cucumber received and.
disposed of by such handler as may be
necessary to yerify the'reports.
submitted to the committee pursuant to
this section.

(d) All reports and recordssubmitted
by handlers pursuant to the provisions
of this section shall be received by, and
at all times be in custody of, one or more
designated employees of the committee.
No such employee shall disclose to any
person, other than the Secretary'upon
request therefor, data or information
obtained or extracted from such reports
'and records which might affect the trade
position, financial condition, or business
operation of the particular handler from
whom received: Provided, That such
data and information may be combined,
and made available to any person, -in the
form of general reports in which the
identities of the individual handler
furnishing the information, is not
disclosed but may be revealed to any
extent necessary to effect compliance
with the provisions of this part and the
regulations issued thereunder.

Miscellaneous Provisions.

§968.80 Compliance.
(a) Except as otherwise specifically

provided in this part, no handler shall
.ship cucumbers, the shipment of which
has been prohibited by.the Secrptary in
accordance withothe provisions of this
part, and no han dlershall ship-
cucumbers except in conformity with the
provisions of this part.

(b) For the purpose of checking and
verifying reports filed by handlers, the
committee,, through Its duly authorized

representatives shall have access to any
handler's premises during regular
business hours, and shall be permitted
at any such times to inspect such
premises and any cucumbers held-by
such handler, and any and all records of
the handler with respect to the handler's
acquisition, sales, uses. and shipments of
cucumbers. Each handler shall furnish•
all labor and equipment necessary to
make such inspections.

§ 900.81 Patents, copyrights, inventions,
trademarks, and publications.

(a) Any patents, plant materials,
copyrights, trademarks, inventions, or,
publications developed through the use
of funds collected under the provisions
of this subpart shall be the property of
the U.S. Government as represented by
the committee.

.(b) Funds generated by such patents,
plant nmaterials; copyrights, trademarks,
inventions, or publications shall be
considered income subject to the same
fiscal, budget, and audit controls as
other funds of the committee.

(c) Upon termination of this subpart,
the committee shall transfer custody of
all patents, plant materials, copyrights,
trademarks, inventions, and
publications to the Secretary pursuant 'to
the procedure provided In §.968.84 of
this subpart.

§ 968.82 Right of the Secretary.
The members of the committee

(including successors and alternates),
and any employees or agents thereof,
shall be subject to removal or
suspension by the Secretary at any time,
Each and every regulation, decision,
determination, or other act of the
committee shall be subject to the
continuing right of the Secretary to
disapprove of the same at any time.
Upon such disapproval, the disapproved
action of the committee shall be deemed
null and void, except as to acts done in
reliance thereon or in accordance
therewith prior to such disapproval by
the Secretary.

§ 968.83 Termination.
(a) The Secretary. may at any time

terminate the provisions of this part by
giving at least one day's notice by
means of a press release or in any other
manner in which the Secretary may
determine.

(b) The Secretary shall terminate or.
suspend the operation.of any and all of
the provisions of this part whenever the
Secretary finds that such provisions do
,not tend, to effectuate the declared
policy of the actp. (c)(1) The Secretary shall terminate, In
accordance with section 8(c)(16)B of the
Act, the provisions of this-order at the -

end of ariy fiscal period in which the
Secretary is favored by a majority of the
producers, who during a representative
period as determined by' the Secretary,
have been engaged in the production of
cucumbers for market: Provided, That
such majority has, during such
representative period, produced for
market more than fifty percent of the
volume of such cucumbers produced for
market, and that such termination shall
be effective only if announced on or
before the beginning of the ensuing
fiscal period.

(2) The Secretary shall conduct a
continuance referendum every fifth
fiscal period with'the first such
referendum to be conducted within five
years from the effective date of this
section,,to ascertain whether •
continuance of this order is favored by
producers. The Secretary may terminate'
the provisions of this order atthe end of
any fiscal period in-which the Secretary
has found that continuance of this order
Is not favored by producers 'Who, during
a representative period determined by
the Secretary, have been engaged in the
production for market of cucumbers in
the production area. Such termination of
the order shall be effective only if
announced on or before the end of the
then current fiscal period.

(d) The provisions of this order shall,
in any event, terminate whenever the
provisions of the act authorizing them
cease to be in effect.

968.84 Proceeding after termination,
(a) Upon the termination of the

provisions of this part, the committee
members shall, for the purpose of
liquidating the affairs of the corimittee,
continue as trustees of all the funds and
property then in its possession, or under
-its control, iricluding claims for any
'funds unpaid or property not delivered
at the time of-such termination.

(b) The said trustees shall:
(1) Continue in such capacity until

discharged by the Secretary,
(2) From time to time account for'all

receipts and disbursements and deliver
all property on hand, together with all
books and records of the committee and
of the trustees, to such persons as the-
Secretary may direct; and

(3) Upon the request of the Secretary.
execute such assignments or other
instruments-necessary or appropriate to
vestin such person,.full title and right to
all of the funds, property, and claims
vested in the committee on the trustees
pursuant thereto.

(c) Any person to whom funds,
property, or claims have been
transferred or delivered, pursuant to this
section, shall be subject to the same
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obligation imposed upon the committee.
and upon the trustees.

§ 968.85 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
part or of any regulation issued pursuant
to this part, or the issuance of any
amendment to either thereof, shall not
(a) affect or waive any right, duty,
obligation, or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
part or any regulation issued under this
part, or (b) release or-extinguish any
violation of*this part or of any regulation
issued under this part, or (c) affect or
impair any rights or remedies of the -

Secretary or of any other person with*
respect to any such violation..

§ 960;806 'Duration of immunities.
The benefits, privileges. and.

immunities conferred.upon any person
by virtue of this part shall cease upon
the termination of this part, except with
respect to acts done under and during
the existence of this part.

§ 9687 Agents. "

The Secretary may, be designation in
writing, name any officer or employee of
the United States, or name any agency.
or division in the U.S: Departmeni of
Agriculture. to act as the Secretary's
agent or representativie in connection'.
with any of the provisions of this part.

§ 966.18 -Derogation.
Nothing contained in this part is. or

shall be construed to be, in-derogation
or in modification of the rights of the
Secretary of the United States a to
exercise any powers granted by the act
of otherwise, or (b) in accordance with
such powers, to act in the premises
whenever such action Is deemed
advisable.

§ 908.89 Personafflability.
No member on alternate member of

the committee and no employee or agent
of the committee shall be held
personally responsible, either
individually or jointly with others, in
any way whatsoever, to any person for
errors in judgment, mistakes, or other
acts, either of commission or omission.
as such member.. alternate, employee, or
agent, except for acts of dishonesty,
willful misconduct, or gross'negligence.

§ 968.90 " Separability.
If any provision of this part is.

declared.invalid or the applicability
thereof to any .person, circumstance, or
thing is held invalid, the validity of the
remainder of this part or the
applicability thereof to any other

person, circumstance, or thing shall not
be affected thereby,

§ 968.91 Amendments.
' Amendmen*ts to this subpart may be

proposed, from time to time, by the
committee or by the Secretary.

Marketing Agreement

§ 908.97 Counterparts.
This agreement may be executed in

multiple counterparts arid when one
counterpart is signed by the Secretary,
all such counterparts shall constitute,
when taken. together, one and the same
instiument as if all signatures were
contained in one original.

§ 968.98 Additional parties.
After the effective date-thereof, any

handlei may becomea party to this
agreement if a counterpart is executed
b' such handler and delivered: to the
Secietdry.. This agreement shall take
effecf as to such new contracting party
at the time such counterpart iasdelivered
to the Secretary, and the benefits,

- privileges and immunities conferred by
this agreement-shall then. beeffective as
to such new contracting party.

S9608.99 Order uiith marketing agreement.
Each signatory hereby requests the

Secretary to issue, pursuant to the act,
an'order providing.for regulating the

,,handling of cucumbers-inthe same
manner as is provided for in the
agreement.

Dated: June22, 1988.
1. Patrick Boyle,
Administrator
tFR Doc. 88-14372 Fied .24-80 8:45 am]

NUC'LEAR REGULAToRiY'

COMMISSION

10 CFR Parts 170 and 171

Revision of Fee Schedules

AGENCY: Nuclear Regulatory
Commission.
ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to amend its,
regulations by revising~its-fee schedules
in 10 CFR Parts 170 and 171. This
revision is necessary both to update the
current fees and to implement the. most
recent fee legislation enacted by the
Congress. The proposed amendments
would: (1) Remove thei0 CFR Part 170
fee ceilings for application reviews and
inspections for power reactors;fuel'
cycle facilities, transportaton cask
packages and shipping containers; (2)

revise the.hourly rate for NRC
professional time spent providing
various regulatory services and -provide
for an annual adjustment (3) revise
upward the ceiling on annual fees
assessed pursuant to 10 CFR Part 171,
(4) include, when appropriate,
reimbursements from the Department of
Energy Nuclear Waste Fund; (5) charge
for each routine and nonroutine
inspection conducted by the NRC, (6)
remove the application fee and defer
payment of costs for standardized
reactor design reviews and certifications
until'a siandardized design is
referenced, and (7) remove amendment
application filing fees for power reactors
and reactor related (topical) reports. The
proposed changes listed above will
result in'those applicants and licensees
requiring the greatest expenditure of
NRC resources paying the greatest fees.
All applidants and licensees currently
subject to fee collections would be
affected by the proposed rule in 10 CFR
Parts 170 and 171.
DATES: The comment perod expires July
27, 1988. Comments received'after this
date will be. considered if it is practical
to do so. but the Commission is able -to
assure consideration only for comments
received -on or before this date. Because
-of he need to implement the legislation
promptly, requestsfor extension of time
williot be granted'
ADDRESSES: Submit written comments

*to Secretary. U.S. NuclearRegulatory
CommissionWashington. DC 20555,
ATTN: Docketingand Service Branch.

Hand deliver comments to: 11555"
Rockville Pike, Rockville. Maryland
20852-betWeen 7:30 a.m. and 415 p.m.
(Telephone (301) 492-1966) 4 -

*Copies of comments received may be
examiried'at the NRC Public Document.
Room, 1717 H Street, NW., Washington,
DC.
FOWRFURTHER INFORMATION CONTACT
Lee Hiller.. Assistant Controller, U.S.
Nuclear Regulatory Commission.
Washington.. DC 20555, telephone (301)
492-7351.
SUPPKEMENTARY INFORMATION:
1. Background
II. Analysis of Legislation
Ill- Proposed Action . "

-IV..Section-by.Section Analysis.
V. E iVironmental Impact: Categorical

Exclusion
Vl Paperwork Reduction Act Statement
VIL. Regulatory Analysis
VIIL Regulatory Flexibility Certificaton
IX. Backfit Analysis

1. Bqnckgod

Section-5601 of the Omnibus Budget"
,.Reconciliation Act of 1987, signed- into-
law on December 22, 1987 (Pub. L -100-
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203), amended section 7601 of the 1. The previous limitation under- to include those collections, expresslyConsolidated Omnibus Budget COBRA of 33 percent on collections by referenced as excludable in H.J.Reconciliation Act of 1985 (COBRA) the NRC for regulatory services is raised Resolution 395, in the calculation of(Pub. L 99:-272), which requires the to at least 39 percent (33%+6%). moneys to be.collected pursuant toNuclear Regulatory Commission (NRC) 2. Added to the 39 percent are all .section 5601 for the purpose of offsetting
to collect annual charges from its other assessments made by the NRC one-half of its fiscal appropriation.licensees. The amendment, in pertinent pursuant to House Joint Resolution 395, Accordingly, these moneys,
part, requires the Commission to collect as enacted (Pub. L. 100-202, Dec. 22, approximately $7 million total, will notundero10 CFR Parts 170 and.171, as well 1987). • be included within the 45 percent target
as under other provisions of law, not 3. However, in any event the NRC on NRC collections.less than 45 percent OfUits costs for each must collect no less than 45 percent of ' With:regard to the phrase "in no eventof Fiscal Years 1988 and 1989.. • .. its costs in each of fiscal years 1988 and shall such percentage (total chargesPart 170 implements Tite V of the 1989. collected) be less than a total of 45Independent Offices Appropriation Act ,The first point ii clear. and builds on Percent of such costs in each such fiscalof 1952131. U.S.C. 9701). The fees . ' rParts170 and 171, as currently applibd y ;,ear." Read alone, this phrase could boecharged nder Part'170 iecover tlie. sts- by the NRC to its appli6anti and .' " read tojrean thit the NRC must collect,.to the NRC of providing iiidlvidually . liceisees. Htofdievr, the second '0oint is aleas 45' percent of its budget ad .mayidentifiable services t applicants for - a i4bousoecaAise of its reference, toa'd oler o NC icnss nd "tran sssiezt" 'r ' collect, significantly more than.that

•and holders of NRC licenses and' / t- itl~'a ssets" T~o categories of "YTP" .'- "" ":".""
........Thefeude Part rec d b .",Ies .o... amouni. H-owever, when read in the.Sapprovals.The fee schedule&imder Part moneys recewea y e'NRC' are c etof.all'of€e.c.i.n 7;...t.170 were last revised on May21, 1984 , addressed in Resolution 395. The first - cone ,,o 'al*',o t 7, the ,,t of

(49 FR* 21293), based on cost and category includes "mone'ysieceved y Congress was torie the overll• •" ... .. . . .Co ongrs wa r le the overall •

mranpowerdata from FY 81. the Commission for the cooperative p of.fees collcte .miiu
Part 171 implements COBRA by I uclear safety research program, percente of e r collect in t

charging'anannual fee.o NRC power , services rendered to foreign of 6'pt b i otr cllectins (
reactor'licensees (51 FR 33224; . w governiieti and international ' ' c '
September 18, 1988)'.'NRC's Part 171 fee. orga nizations, and the material and peicent.of the NRC budget, then the'
schedulf0was recently upheld by the,"' ,,iorniatIon access authorization annua charge u a sq t ,'courts. Florida Po;ver and Lightvs. ' .prgrams including, criminal history total ofi.o less than 45 percent of NRC
Uriitbd Stateir"No. 86-1512 (DC. Cit May %checks under section 149 of the Atomic o rovere. Alhqg"t'"3 "M- revelwas a ceiling undersection11, 1988). The,-annual fee'reeoversNRC Energy Act, a$ amended." The, second ...... a . e ii, under 6..to.
cost n 16irid" n . p.. ro.Vi.di'ng .ge.i ' 'category includes "revenues from 7601 j- r to .......... o t Section,regulatry; er ie. . th e. ,nsbs . licensing fees; inspection .ervices, and e Comssion'noes tat mestatute,.• ; . "" .. "- •' , ' -as nfidiated above, reqoiresi CollectiOnSection 7601, priorto.its'aneennitit,' ' other services and collections" as .dot above, ._.i0 e :..le',t...
1limited NRC,fcovery bf, ts costs under. estimated at one-half the NRC's FY,1988, 'f n Iso Ian 45Pr nt for fiscal'
Parts 170'and- 171, . aproraton of392 800000 ' years'19'anid 19,Fhne of, percentz -of ator~'z aztdother provisions "• ''; v, . ,,,. '.. ', doe" n., t',?epres,-'ent a :iling. The= best""o law to,U percent oftsbudget AsUsully, the term "assessment" refers ; - .,elng. "" .

samended; ection 7601 of COBRA, - . toa. tax, fee orother charge on'. , readnS ftesteistat Congrss K
soniehl~ngor fo som servce. Te. . iended 61 6 isto be -not less "thitpertinent pa'rt; now Provides that,' qrehn rfr oesrie h. edno h R-Cbigt'. C " . ...... -- ommssion believes that the moneys' , pe f the Cb .''The Nuclear Regulatory Commission shall c as a result of contractual Accordingly, actual, collections willassess and collect anuil charges from its thee-te- aappoximate but be at least 45 ercentlicensees on a fiscal' year basis, except that- arrangements entered pursuant to th approximat 'bu b a l 45 Percent

(A) the maxeitum amouht f the aggregate cooperative nuclear safety research " of the Commission's budget. Consisten t
charges assessedpursjuant to this paragraph program should not be construed as with the view that colletlon8 mayin any fiscal year may not exceed an amount assessments", as that term is normally exceed 45 percent, the current § 171.21,
that, when added to otheramounts collected ,usd..Similarly, payment for services which provides for refunds if theby the'Commission foi such fiscal year under "rendered to foreign governments and statutory ceiling is exceeded, is noother provisions of laIw, is estimated to be international organizations should not longer necessary. Therefore, we propose.,equal to -9g percent of the costs incurred by ' be considered "assessments" due to the to delete this section.the Cormn ission with respect to such fiscal T Iyear, except that for fiscal years i988 and 'cooperative nature of these endeavors. The issue remains as to whether the.
1989, such percentage shall be inpreased an Thus, of the itenis included in the first ' requirement to increase charges 'so as to
additional a percent of such qoats pls-all category, only moneys collected Uider collect 45 percent of the NRC budget, .
other assessments made by-NRC pursuant to the material and information access should be applied to all of FY 1988, The'House Joint Resolution 395, 100th Congress, authorization programs could possibly enacted legislation addresses recovery1st Session. as enacted; but in no event 'shall', be considered assessments. Those of NRC costs for both fiscal years 1988such percentage be less than a total of 45 amounts are estimated'to be $3 million and 1989. The Commission concludes
percent of such costs in each such fiscal year. 'for FY 1988, with no significant inciease that it ii the intent of Congress that the -
The requirement under section 7601- that. 'expected in FY 1989. However, it is Commislion recover 45 percent of itssuch charges be reasonably related to ' apparent that under the terms of H.J.. costs for both years, which leads to thethe regulatory service provided by the 'Resolution 395, neither these collections result that the revised annual charge
Commission and fairly reflect the cost to 'nor, 'collections for cooperative research (Part 171) will be applicable to all of FYthe Commission of providing this service program and services to foreign 1988. Consistent with past practices, theis unaffected by the recent a mendments. governments were to be considered fees. changes to Part 170 (increased fees) will

These moneys are expressly excluded, apply from the effective date, of the final'I r o i o 'from the user fee collections that are to rule.
Section 5601 of the Omnibus Budget " 'be applied underH.J. Resolution 395 as l Proposed Action

Reconciliation Act of 1987 (Pub. L. 100- an offset to the full appropriation for the I11. P
203, De. 22, 1987), read literally, makes- NRC. Thus, the Commission believes The Commission proposes to amend
the following points: . that' it was not the intent of the Congress 1OCFR Parts ,170 and 171 in a way that
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will accomjlish recovery'of . The Commission also seeks comment
approximately, but not less th an 45 ' on a second option. Under this Option,,
percent of its costs for fiscal years 1988 the Commission atthis time would, not
and 1989, respectively. This objective adopt changes to-Parts 170 or Part 171,will be mot by,:dp hagst

il b% t y:dP other thin to raise the annual fee so that
1. Changing the ourly rate udrPart the amount of fees collected by, the

170 to reflebt current fiscal costs and, Commission under, 10 CFR 171.15 whenproviding for an annual adjustments; added to fees that would be'collected
2. Removing the c6ilings on certain. under Part 170 as currently codified, "

collectiofis made pursuant.to Part 170; would approximate, but notbe loss than
3. Charging for each ro'tine and 45 percent of theNRC budget.'

nonroutine inspection conWductd;, dThe a en o r pape ....
4. Raising, when necessary, the annual gency work papers which

t Pr 7support the proposed changes to 10 CFRAdditionally the Part 171 fees to Parts 170 and 171 are available in thelicensees will be based upon the Public Document Room. 1717 1- Street
principal that licensees which require NW., Washington, DC 20555.
the greatest expenditure of NRC The NRC will hold a public meeting
resources, shall pay the greatest fee. on July 7 at 3:00 pm in Room 2F17 White

5. Including moneys recovered from Flint North, 11555 Rockville Pike,
the Nuclear Waste Fund, as managed by" Rockville,. Maryland to discuss the -

the Department of Energy pursuant to, proposed--changes and answer any,
the Nuclear Waste Policy Act,'as' questions. -. ,
amended for costs incurred by the NRC: -
ass6oiafed with-licensi'knhhigh-level': IV. Section-by-Saction Analysis
waste °eepofieory.e "nd - : To accomplish these objectives, under

6. Removing teappica tion fee an.-,' ". : .2.; ..€ . ': 1 0. "- Option 1, tbe Commission is proposin
deferring payment of costs for ... Opti b o i p.opsin
standardized _ reactor de-ig ...... w an - •to revise certain sections of 10.CFRutadtdz~u reactor duesign reviow and'.. , , 22 , , , .
certifictito frup tolO eas. ......... Parts 1i7 and. 171. The w rlhgwg section--
' 7" Reoin amendmqnt anpiiaiJoin by-bec,,or analysis ofthose sections.,

feeia dir pbier reactorsairdi ctor . . affected provides-additional -_ ...
resteA(tolic~l)iepot . .. .explanatory information. All references

The Commission is proposing to are to Title 10,, Chapter 1. Code of
remove many of the current ceilings on --. Federal Regidations.. ,
the collection of fees. It should be noted , . -, . "
that the ceilings under the current rule Part 170
were established by the Commission at Section 170.12 Paymentof fees.
the request of the regulated industry as
a means of assigning predictability as to Paragraphs (t),- (d], (e). and (l0are
what thefinal costs of a regulatory changed to remove the $150 bOplication
ser~jce wbuldhbe. Sincethe effective fee for reactorlicense amendments and
date of the rule in i"'4 and as a direct- other approvals'. - " - -

result ofthesd ceilings, we estimate that Within paraoaph (ej:Appro'il fees,
ovei' the 'years the NRC his not. the current refrence tofaCilitytandard
cbllected$Z3 million in fees. for- " . reference desigfi appr0dais is change'd to
regulatory ervices pr-vfded to some - remove the application. fe,'and to permit
applitants/licensees.". - - .deferi'al of review.and certification fees

Additionally, the.Commission strongly until the'design is referenced, payable
supports the cduicept that thqse . - thereafter, in 20 percent increments as -
requirinig the greatest expenditire.of the design is referenced.However
NRC resources should'pay'the greaitest" regardless of whether the design is
fees. Thisis the rationale for the referenced, the full costs will be
Commnis,;ion's proposal to remove some recovered by the NRC from the holder of
fee ceilings. The lifting of ceilings will
not result in unnecessary NRC resources the design approvalwithin 5 years from
being devoted to a given task. The NRC the date of a preliminary design
has an increasingly limited budget and approval (PDA)/final design approval
therefore cannot afford to use its limited (FDA). Upon request, the five-year
resources unwisely if it is to successfully period may be extended to 10 years
perform its mission. In order to provide " from the date of thedesign certification. "
our applicants and licensees an estimate: In the event' the standardiized design,
of what NRC fees for performing - aporoval application is.denied.'
services might be, 'we ae proividing in - -.- "withdrawi. suspeifded. or action on the"
Appendices A andB a non-binding. application- is postponed, fee.wi lli lie.
schedule of estimated fees ,hich may- -collected v4hn the reiiw, to 6t point" --
be used for planning purposes in the - is comph4ted' and tho i've (5)Jnstallment1,: .
absenRe o6f ceilings. t payment lrocedurewjjl notapply. - ,

Section- 170.20 , A verge cost per
professionql staff-hour. -, - -:- -,, "

This sectinfa is modified to reflect.an
agency-wide p rfessi6nal, staff-hour rate
based on curreht fiscal costs to the..- .
Agency.'The, section is also. modified to -

reflect that the hourly-rate'will be." ....
adjusted each fiscal-year,.with notice of
thee new rate published in the Federal -

Register, Accordingly., the proposed
professional staff rate for'the NRC for
FY 1988 is $80 per hour, or $A38.8
thousand per. FTE (professional staff
year). In each subsequent year, the
hourly rate will be adjusted to reflect
current cost, per direct staff FTE. An
analysis of the costs which generated
this rate is provided in the Part 171
Section-by-Section analysis. The
resultant hourly rate will'be published in
the Federal Register prior to the next: - -.

fiscal year as a final rule. . - -

Sect ion 170.21 Schedule of feesfpr ....
prodiction and utilization facilities.. '
review of stondard reference design -.-

approvAlsjpecialprojects azd " -
inspections --- " -

-Within the schedule of fees, a6l -
services tother than most 6ppIication -"

filing fees) will be changed from the - -

current specified cost to "Full cost."' The
schedule for'Standard Reference Design '
Review is.modified to 'eflect the
amendment of § 170.12 addressed
above.

.With the removal of ceilings for
certain services, the costs for those
revievs for which a ceiling previously
establisfied has been rea.ched will notbe -.
billed or.ir to (he effective date of this
rule, the reyiew of the application is . •
completed. For administrative reasons, '- -

where such-reviewhas not yet been -- "
completed, NRC will not seek to re'over i-
those'costs which it incurred after - .
current ceilingwas reached and before:a i
revised rule is enacted and becomes - -

effective as a result of this rulemaking
Costs incurred-after the effective date-of
a final rule 'resulting from this.- -

rulemaking will be billed: The
professional staff-hdurs expended up to
the effective date of this rule will be at
the professional rates established for the
June 20, 1984 rule. Any professional
hours expended after the effective date
of this rule will be assessed at the FY
1988 rates reflected in this proposed
rule. (T esame applies to the removal of
ceilings under the" proposed revisions of
§ 170,31 and 170.32.below.)The
footnotes to this schedule-also are
modified to.,bring them into conformity
with. the proposed amendments to this :
schedule. , . - .

124079



Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Proposed Rules -

Section 170.31. Sahedule offees for,
moterials.licenses and other regulatory
services .

,Like §. 170.21, this section is modified
to reflect the removal of ceilings on
certain'.categories of fees and to charge
full costs for those services. Fees for
each ensuing year will be published in
the Federal Register,-as in the case of
§ 170.20. Footnotes to the schedule that
are affected by this action are revised to
be consistent with this revision.

Section 170,32' Schedule of fees for
health, soity, and safeguards.
inspectionsfor materals licenses.,

Fee ceilings-for selected services are
removed and the. remaining fixed fees
are retained-since the ratio of NRC costs
to fees collected is approximately
e~itfvaleht tothe percentage of the'
budget to be collected Into the General
TreasuryThe schedule of fees.for each
ensuing year will be published as a final
rule in the Federal Register for this
schedule.

-Footnote 3 i; revised. Currently if the,
f. equency of inspection, for example, for
a category is 2 years and an inspection.
is next'conducted 1 year and-11 months-,

- after the previous inspection; no fee is
,assessed.Ofte.tiimes-inspectibns of
different licensees are scheduled

" . because of their 6lose proxfmit y. Such

-Vsclieduling iepresents'a more efficietit-
'Use oi.resouqes, Accordingly;, §170.32"

-' and footfiote" 3 are beirig revyised to
-indicate that the fee-will be assessed for
: acthispechon conducted by the NRC..'"" thei;:foothtbtes are r e v i s~d 'a s Well to" 1

make'tliem c-nsistent withthe reised
schedule.-

' -: Part17X' '- .. -. •"

budgeted obligations- because the NRC's
- annual budget is prepared on an

obligation basis. :
The term "Overhead Costs" is defined

to include three components: (1) '-
Government benefits for each employee
such as leave and holidays, retirement,
and disability costs, health and life

- insurance costs, and social security
costs; (2) travel costs; (3) direct

overhead, e.g., supervision, program
support staff, etc.; and (4) indirect costs,
e.g., funding and staff for administrative
support activities. Factors have been - -

developed for these overhead costs
which are.applied to-hourly rates:
developed for employees ptoviding the
regulatory services within the categories
and*.activtties applicable to specified
types.or classes of reactors.-The -

Commission views'these costs asbeing
reasonably related to the regulatory .
services provided to the licensees and,
ther'efo.re, within the meaning of section
7601. COBRA. .

Section 171.13 Notice. .

U . 'Under the current rule, one fee is
applicable to all licensed rpactors.

- Under the proposed revision, each
- reactor will be billed individually, based
on thosie'NRC activities from which it.-
benefits as a type or within a class of -

'reactors. A~cordingly,.annual fees ate
- expected to. be different'fdr each of' the -
varibuS, types or classesof reactor
operatinglicenses. Each bill will reflect. -

those specific activities applicable to-,
- ,eah operating license as required by

the revised § 171.15 discussed below.
Prior to issuance of the-bilt, the arnndl -

-'fee fdr each applicable licensee will be'published in the Federal Registe.-

estimates that it will collect $36.5 million
pursuant to Part 170 this fiscal year, but
no money from the Nuclear Waste Fund
in FY 1988. In accordance with the
formdlaprovided ih § 171.15, for FY

,1988: $!77 million minus approximately
$36.5 million for Part 170+$0 million for
Nuclear Waste Fund) equals
approximately $140.5 million to be
recovered through annual fees. Since at
least 45 percent is to be collected, the
amount charged under Part 171 will also
be dependent on the number of
exemptions granted pursuant.to § 171.11
and the number of new power reactor.
licenses Issued during the'fiscal year.

The following areas are those NRCP ograms which cdmprise'the annual
fe ..They have been exprepsed in terms

*of the NRC's budget Orogram elements
and associated activities.

Program elemeni [ . Actty

Reactor Performance -
Evaluation.

Re'actor Mintenince
and SurveillaSce.Ucose Pe~ri 'ance

-Evakialon.: -c-' ;:

Ucernsband Examine.
Reto Oprators .

R6i6nJ9ased,i'nspectiorns. " r  -":

'Speciaized Inspections-...
Proi~ct Management..

Regiatory
'm ements.

" ii'light of the above, theCommission Section 171.15 AnnualFee: Power
is proposing to revise certain sections of reactor operating licenses,.
10GFR Part 171. The following'section- Paragraph (c) is modified to reflect a

"by-section'analysis of those sections - target percentage of 45 percent rather Licensee Reactor '
iffected provides additional '' ' - than a maximum percentage of 33 Accident Managem.nent.

-explanatory information. All'references percent. The formula used to calculate Evaluation.
S.. .. are to Title-1,. Chopter I, Code'of - ' -the annual- fee is modified to refle't the . -

FedreraRegulations. -:- .- inclusion of moneys expected to be Safeguards Licensing.

-Section17i5- Deflniions "' 'coicted from the Nficlear High Level-' tandlIspection , - "
c f.,, "= defi,. io ns are be" :. -. waste (HLW ) Fund admin stered by the Reactor'Vese and.,

it-Onsare Denparment of Energy andthe estimated ' Pipig Itegty- -
Sad' d ' ". - collections under Part 170 for each fiscal
. . , ..The:tr udgete blt ''-is... er. 'Funds will b ll f tcollected' fro the ' '
,defined tO ,b jt rojected obigaffths Nuciar-HLW Fund beginning in - ', Aging O Reaciqr
'.: ; of the'NRC that'ikeW-willdultn .. ,---1989. The sum of these fufids.will be com.en.".
payments by the NRC during the same ' subtracted from the amount reflecting 45 Reactor Equipment

-or a future fiscal-year to provide ' ,-, petcent of the NRC budget prior to ' ' Qalification.
regulatory.services tolicensees. - - - "' determinin$ theannual feirfor each Seismic and Fire
Budgeted obligationsinclude, but are - licensed power reactor. Protection Research:
not limited to amounts of orders to be 'In FY .198,'the Commission must
.placed, c6ntra(ts to'be awarded, and " recover 45 percent of its approved
.. services to'be'provided to.licensees. budget'of $392,800,000. Applying'the fee

Fees.billed'to licensees are based on. rates proposed herein, the NRC

Generic -

Communications.
Engineering/Safe
. Assessments.

Maintenance and
Surveillance.

duality Assurance.

Program Developmrent
and Assessinent/ -

-Regional oversight,
Generic' Activities..
Lab and Technical

Support.
Regional AsSismnt:
Vendor lnspiiUions.

'Project Management
(only pa*'y171)'.

Technical Specifications.

Safety Goal
Implementation.,

Inspection/Ucensing -

.ritegriiori and ""
Resea~chand
Stindards
Coordination. -, - -

Concept o Operations
ind Implementing
Technical Procedures..Regional, Assistance -

, Couimittees, - - -

lregulitO Effectivenbss -
J -Reviews.,
.P rsere -Vessel Safety.

piping iltegriy. -

A,|nsecliOn Procedvrqe--
and Techniques. • .'

Aging Researh ".... ' "

Chemical -Eftects.
Equipment Oualification.

Methods.
Earth Sciences.'.
Component Response to
'Earthquakes, •. - ' .-

Validation of Seismic -'

Analysis:. "
Seismic Design Margin

Methods.
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Program element Activity

-Plant Performance ........,.,

Human Performance .......

Reliability of Reactor
Systems, . ..

Radionuclide Source
Terms,

Reactor Containment.

Reactor Accident Risk
Analysis,

Severe Accident
Program
Implementation.

Radiation Protection and
'Health Effects. .

Generic and Unresolved
Safety, Issues.

Developing and , :
'lmpro'ing Regulations.

MIST:
2D73D. -

ROSA IV and Other
Foreign Experiments.

Contiqulng Experimental. Capability.'
,Once-Through Steam

Generator (BAW).
Basic Studies. ' ' ,
Development And

,Assessment of Codes.
Code Uncertainty.
Technical 'Support

Center.
Human Factors

Research.. ,
Human Error -Data

Collection and
Analysis.

Performance -Indicators.
Plant and Systems Risk

and Reliability.
Dependent Failure -
. Analysis,

External Event Safety
Margins.

Fission Product Behavior
and Chemical Form.

Natural Circulation in the
Reactdr Coolant
System.

Structural Tests.
Core Melt Progression

and Hydrogen
Generation.

Core/Concrete
Interactions.

Direct Containment
Heating.

Steam Explosions.
Code Models Validation

and Analyses.
-Hydrogen Transport and

Combustion.
Severe Accident

Management.
Risk Model "

Development.
Risk Uncertainty, -

Methodology.
Risk Rebaseline

Analyses.
Risk-Based Management

Methodology
Severe Accident Policy

Implementation.
Regulatory Application of

New Source.-Terms.
Reduce Uncertainty in

Health Risk Estimates.
IBealth Physics

Technology
- Improvements.

,Dose Reduction.
Engineering Issues. :
Reactor System Issues.
Human Factors Issues.
Severe Accident Issues.-
Management of Safety

Issue fiesolutior. .
Develop or Modify

' Regulations. '
Independent Review and
- Control of Rplemaking.

RegulatoryAnalysis..Salety G l -

Inpleientation.
Decommissioning
RES Grants. .
RES Small Business

Innovative Research. -

Program element T - Actvity

Performance Indicators....

Diagnostic Evaluations....

Incident Investigation

NRC nident Response

Technical Training
Center. ; •

Operational Data
Analysis.

Operational Data
Collection and
Dissemination.

Mahage Performahce
Indicator Program.

Conduct Diagnostic
Evaluations of.
LicUnsee Performance.

Management Incident ,
Investigation Program.

Emergency: Response
Data System.

Develop and Maintain
Response Center
Equipment,
Procedures and
Analytical Tools.

Program Coordination
and Development.-

uperations Of
PWR/BWR Te

Training.
Analysis of O

Experience.
Analysis of O

Trends anrd
Collect, Scree

Feed Back
Data.

Operational ai
Reliability D
Systems.

Each of these'activities is relate
providing services to operatingi
power plants. NRC's efforts in e
'these aireas contribute to the lice
continued safe operation of their
facilities and therefore are of be
them. A broader description of t
programs is contained in the NR
annual budget submission to Co
See NUREG-.100, Volume 4, "B
Estimates Fiscal Year 1989" (Fel
19813). While. these activities also
provide benefits to ,the public, bc
they'b'ei6fit our licensees, these
"independent public benefits" a:
term is used in user fee case law
Accordingly, it is.legally permi~s
charge licenseesfor- these.servic

Paragraph (c)-is being re'rised
reflect that the basi for each'an
wilt be the budgeted 6blfgations
activities (regilatory-services)
applicable-to each nuclear powe
reactor as one of a type or class
reactors, e.g;, boiling wateir rec
pressurired Water reactors'. Usin
approach,' the Commission will,
year, establish the budgeted obl
(including overhead costs)-for e.
activity on a'per reactor unit bas
.establish .the total costs for thos
regulatory services provided to
reactor licensed'to operate: NRC
costs attrbutable to these a6fivi
be. determiriedus"irigthe holudy
established on the basis of an a,
of direct and'ihliipet (Qvei-head
'defined hein)'(4fffig .osts ".
attributablle't6 th6. regulatory'ge
provided. Each revisioi 0f thes's
rates will be availabd" for public

inspection at the time .the annual fee ,is
published. Each activity applicable to a
licensed power reactor will be indicated
on the bill issued to the licensed ieactor
for the next fiscal year's annual fee.
Prior to the issuance of the bill, the
annual fee for each applicable liciensee
will'be published in the Federal
Register. -

Paragraphs (d) and (e) of ihe current
rule are being deleted as superfluous to.
the prop0sed approach to annual fees.

Supplefiental Analysison Annual Fee
Determination Under § 171.15 "

icers. Under current legislation the NRC isechnologyI to collect, and deposit to the General

perational Fund of-the Treasury, an amount to
- " approximate but not be less than 45

perational percent.of its bttdget. In fiscal year 1988Patterns.

and the President's budget for the NRC is
Operational $392.8 million. Thus, in FY 1988 the NRC

should collect at least $177 million. In
- FY 1988, it is dstimated that

aa approximately $36.5 million will be

" collected from specific licensees under
Part 170, but 4o money collected from

d to the Department of Energy High-Level
nuclear 'Waste Fund. Thus, the remaining funds,
ach of approximately $140.5 million ($1 '7 -
ensees' million less"$36.5 million), will have to
r - :. ,,be collected under Part 171. A multiplier
nefit to will be used such that the amount to be
tbese collected vill be equal to Part 170
C's collections phis High-Level Waste Fund
ngress. collections, plus Part 171 potential ,
udget collections multiplied by a factor "M,"
bruary which in future years, will probably be
o 'less than one.
ecause
are not For FY 198,q - " "

s that Total amount to be collected = Part 170
collections + High-Level-Waste Fund

sible to- . Collections + (M x part 171 potential
es, c collections) • .

to $177 million -$36.5 million + $0 .
nual fee : million (f {M x $140.5 millionji
for " - :M= t -.0 ' "

. The following analysis supports a
lr potential Part-171 fee schedule which,
of, could tptal about $140.5 million. In
tos or identifying the universe of plants/
ig this licensees for each program the fallowing
each . categories of program beneficiaries were
igations identified:
ach_ - .' 1, All cbmmercial nuclear.power
is6nd. reactors (with OL'sj--11Q plants.

e " 2, All commercial nuclear power
each - reactors East.of the Rockies--g8,plants.2 lalbdr
ties will 3. All GeneraI Electric (GE} nuclear

elites power reactors (BWR's)-36, plants.
4. All Combustion Engineering (CE)

as " nuelear power'readtois-14 plants.
S.... 5. All Westingfhous iiuciear'-ipwr - ".:

rvice-s ' reactbrsa-"49 plants. ' , "

hsou'ly ' 8. AlI 'Babcock &* Wilco(B &W)
nuclear p6wer recto's--0 plants. "
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In these instances the costs to NRC"
for these programs should be paid for on
a prorata basis, by all plants included in
the above specified categories. By
adding the program support costs to the
NRC staff cost for each category of
effort and'prorating these costs over the
population (plants) of that category, a .

'fee is established which requires those
licensees, who require the greatest
expenditure of NRC resources to pay the
largest annual fee. The following
documentation identifies how the NRC
determined the cost of a direct staff Full.
Time Equivalent employee (FTE) and
how it allocated, based upon the fiscal
year 1988 budget, staff and program
support costs to each category of plant/
licensee.

For fiscal year 1988, the budgeted
obligations by direct program are: (1)
Salaries and Benefits, $182.9 million; (2)
Administrative Support, $62.02 million;
(3) Travel, $10.45 million; and (4)
Program Support, $137 .43 million. In
fiscal year 1988 1,674.2 FTEs are
considered to be in direct support of
NRC'programs applicable to fees (See
Table i about 369.6 FiTs are utilized in
efforts associated with Part 171, with thi
remainder being utilized in efforts
associated with Part 170, or to be
recovered from the DOE Nuclear Waste
Fund or other efforts). Of the total 3,250
FTEs; 1,575.8 FTEs (3250-1074.2) will be
considered administrative, overhead
(supervisory and support) or exempted;
(due to their program function). Of the
1575.8 FTES, a total of 292 FTEs and the
resulting $22.98million in support are
exempted from the fee base due to the
nature of their functions (i.e..,
enforcement activities and other NRC
functions currently exempted by
Commission policy).

In determining the cost for each direcl
labor'FTE (an FTE whose position/
function is such that it can be identified,
to a specific licensee or class of
licensees) whose function, in .the NRC's
judgment, isnecessary to the regulatory
,process, the following rationale is used:

1. All such direct FTEs are identified
by office.

2. NRC plans, budgets, and controls
on the following four major categories
(see Table Ill:

a. Salaries and Benefits
b. Adihinistrative Support
c. Travel
d. Program Support

3. Program Support, the use of
contract or other services for which the
+NRC pays for support from outside the

- Commission, is charged to various
categories as used.4. All other costs (i.e., Salaries and
Benefits, Travel, and Administrative
Support) represent "in-house" costs and
are to be collected by allocating them
uniformly over the total number of direct
FTEs.

Although this method differs from
previous methods for recovery of costs,
it is equally accurate because it
allocates all "in-house" resource
requirements over the universe of direct
FTEs (those staff members who would
,be billed to licensees based upon work
performed either directly for a specific.
licensee or a specific group of licensees).

Using this approach, and excluding
budgeted Program Support obligations.
the remaining $232.4 million allocated
uniformly to the direct FTEs (1,674.2)
results in a calculation of $138.8
thousand per FTE for FY 1988.

TABLE 1.-ALLOCATION OF DIRECT FTES
§BY OFFICE

Number of
Office - direct

FTE's'

NRR .... --.................. ................... ...... 1045.0
Research ..... ... ... .. . 162.7
NMSS ...................................... .............. 294.3
AEOD .............................-............................ . 92.0

- ASLAP ......................-.-... . .--- ..- - - 5.2
ASLBP --------..... 1.................... .. .. 7.0
ACRS ....... ........... . ..................... 25.0
OG ........................................................... 33.0

.1674.2

'Regional employees are counted In the office Of
the program each supports.

TABLE II-FY 1988 BUDGET BY MAJOR
CATEGORY

(Dollars in millions]

Salaries and Benefits.. .......................
Administrative Support ............................

• , • , r ° '1I "•

TABLE 11-FY 1988 BUDGET BY MAJOR
CATEGORY-Continued

(Dollars in ml!ions]

Travel ................................ ;; .......... 10.45

Total Non-Program Support Obliga-
. tions. .. ........ 255.37

Program Support .................... 137.43

Total Budget ..................... 392.80

The Direct FTE Productive Hourly Rate ($80/hour)
is calculated by dividing Jho annual non program
support costs ($255.4 million) less the amount appli-
cable to exempted functions ($22,98 million) by the
product of, the direct FTE_ (1,674.3 FTE) and the
number of productive hours. in, one year (1,744
hours) as indicated in OMB Circular A-76, "Perform-
ance of Commerical Activities.'

Since Part 171 is designed' to collect
fees for NRC efforts of a generic or
multi-license nature concerning
licensees With power reactor operating
licenses, the most feasible method to
accomplish this is to develop fees based
on NRC budgeted obligations for each
NRC generic or multi-licensee program
concerning plants with operating
licenses. Additionally, since many of the
research programs expend -effort for
specific types of reactors (i.e., ,
Westinghouse, CU, B&W, and GE) or
plants in a specific geographic location
(e.g;, reactors east of the Rockies); these
parameters were also used in refining
NRC cost by reactor/operating license.
Table III presents a summary of Part 171foes, by reactor category. using the
current fiscal year 1988 budget for
Program Support costs and FIE'.

As can be seen from Table Ill, a
reactor which is a B&W reactor, east of
ihe Rockies, would have a fee imposed
which is higher than the fee imposed on
a Westirghouse reactor west of the.
Rockies (i.e., $1,154 thousand + $342
thousand + $38 thousand' = $1,534
thousand versus $1,154 thousand t $42
thousand = $1,196 thousand). This
example also represents the normal
arange offee to be charged Under Part 171

of $1,1'96 thousand to $1,534 thousand.
The attachment following this analysis
provides a detailed presentation of the .
budgeted obligations by budget program
element and activity.

- . TABLE Ill.-PART 171 FEES BYREACTOR CATEGORY-SUMMARY

[oelars in thousands]

No. of Program reactorReactor, category " Neactor" support, FTE Io)dollars e
___reactors__, _ _ (dolla r) ,: . _014(e

N RR ......................................................... ................................ .......... .......... ........................
AEOD.. .... ...... .. .. ..... ... ................... .......... ...... ..................... I. ............. .....................

$77,118
66,811

2,928,
779

$126,975"

83,189
24,262
19,524

$1,154

..".++....... ......

PYI ntsduwar .................... - --..- - - --........... .......... I ............ .. .................... ...1,,.. .................... I lo
Research .................... ....... ................................... ... ................. ; ................ .........................
N
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TABLE Ill.-PART 171 FEES BY REACTOR CATEGORY-SUMMARY.--Continued

(Dollars in thousands)

Reacor ctegry N of ProgramN.cf tpor o FTE Total dollars Per reactor
co r. reactors SOP fee

Additional Charges By Type:
Reactors (East of the Rockies)' ........................................................ 98 3,290 3.0 3,706 38
B&W.................. ....................... ............. ........ 1 98 32890 3.8 3,416 382B&W ........... :...... ... .................................. ............ ..................................... ............................ 10 . •.2,889 "3.8 3,416 -.. 342

CE .............................-. ........................... . .......................... ............... 14 1,855 1.4 2,049 14§
Westinghouse.., ......................... ..... ................................ 49 1,855 1.4 2,049 42
GE..................... .............................. .......... ........... ...... .. 36 2,150 .8 2,281 63

Totals1 ........................... ......................... 89,137 369.6 140,456 .........

Table IV provides detailed analysis of the-composition of Table 111.
I Special seismic studies that benefit eastern reactors.
Eastern seismisity studies are performed to determine that'reactor construction meets seismic criteria.-These are performed only on reactors east of the Rockies.

Reactors west of the Rockies already 'have seismic criteria included in their "as built design"

TABLE IV.-PART '171 FEES BY CATEGORY-m-DETAIL

[Dollars in thousands]

FY 1988

Program support FTEdollars I T .

I. Part 171 Work for All Reactors:
A. Part 171 Work by Research (Program/Activity):.-'

1. Reactor Vessel and Piping int(grity ............................................................................................. ........ ................
2. Aging of Reactor Components ................................................. ..............
3. Reactor Equipment Qualifications .......................................................................................................................
4. Seismic and Fire Protection Research (less Earth Sciences $3,990/3.0 FTE ................................
5. Plant Performance:

a. Basic Studies ................................... ........ ...................... ........ .....................
b. Development and Assessment of Codes,(less GE plants only ($750)) ...... .............. . . .... .......... .

6. Hum an Perform ance .............................................................................................. ........... ...................................
7. Reliability o.f Reactor System s ................................ .................................................................................................................
8. Radionuclide Source Terms ............................... ......... ..................
9. Reactor Containment Safety (ess GE only-($1,150/.8 FTE)) ......................................
10. Reactor Accident Risk Analysis (less Reviews of PRA's $1,100/3.0 FTE's) .... ......................1 1. Severe Accident PormIpeetto1 .S v r Ac ie tProgram Implementation ...... T.................... ........... .. ........................ ................• " ...................

12. Radiation Protection and Health Effacts:.... ................... ...........................
13. Generic and Unresolved Safety Issues (less Reactor Systems Issues-GE only-$250)..* ........... ..........
14. Developing and Improving Regulations ............................ .......................

Total Part 171 Work'by Research.= ...................... ..................... .......
B. Part 171 Work by NRR (Progranm/Actiy):

I Reactor Performance Evaluation:
a. Generic Communications....... ............................ ..................................
b. Erigineering/Sfety Assessments,................... : ........................................................................
c. Reactor Maintenance and Surveillance ................ .............. ....... .................

2. Licensee Performance Evaluation Quality Assurance Program ...................................
3. License and Examine Reactor Operations:

a. Program Development and Assessment/Regional Oversight .................................
4. Region-Based InspectionS:

a..Lab and Technical Support ............. ............ ; ........................................ ...................................................
b. Regional Assessment ...... . ...... .................................... ..........................................

5. Specialized Inspections Vendor nspections ....................... ....... ..........................
6. Project Management:

(Project Engineers).......................... ............ ... .................
(Licensing Assistanits) ................. ........... .............................................................

7 Regulatory Improvements:
a. Technical Specifications.... ................................. ...................
b. Safety Goal Implementation.. .......................... ....... ................
c. Inspection/Licensing ltegration and Research and Standards Coordination .... ... ........

8. Licensee Reactor Accident Management Evaluation:
a. Concept of Operations and Implementing ..........................................................................................
b. Regional Assistance Committees ...................................................

9. Saf6guards Licensing and Inspection Regulatory Effectiveness Reviews .... ................. .............

STotal Part 171 .................................................... ................
C, Part 171 Work by AEOO (Program Elements):

1. Performance Indicators ................................................................................. .......................
.2. Diagnostic Evaluations ............. ....................................... .......................................

3. Incident Investigation .. .......... ......... .....................................................1
4. NRC Incident Response ......................... ................. . ............. .......... ..
5. Technical Training Center . .......... ..... ....... .............................. ................ ............
6. Operational Pata Analysis .....................................................- .
7 Operational Data Collection and Dissemination ..... ... ........ ............................................

Total Part.171 Work by AEOD ...................................................

$10,050
7,280
1,100
4,060

1,291
2,740
2,630
3,020-
1,304

15,523
7,118

950
1,655
6,215
2,875

$66,811

$300
414
100
50

180

'184
0

1,160

0
0

150
0

3QO

S ,$2,928

$228'
,0.

50
1,129
2,102
2,115

-1,755

5.0
12.0
1.5
4.5

1.8
3.6
3.6
4.9

.2.0
"9.7
10.0

7.2
6.5

33.7
12.0

118.0

7.8
6.7
3.0
6.1

10.9

10.6
1.7

19.9

20.2
15.1

16.1.4

21.7

!.0
2.2
8.3

153.7

3.9
2.0. ,-2.16

27.'
• .21.0

25.0
'6,0

$7,379 1 -87.5

24083
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TABLE IV.-PART 171 FEES BY CATEGoRY-DETAIL--Continued

(Dollars in thousands]

FY 1988

Program support FTEdollars

0. Total NRC for All Reactos, .
1. Cost for AEOD Staff = 87.5x 138.8 ................ ......
Program Support AEOD .............. ......................... ...........................

Total AEOD Cost .... .......................
2..Cost for NRR.Staff = 153.7 X 138.8 ...............................
Program Support NRR ......................

Total NRR Cost .................... ...............
3..Cost for Research Staffr - 118.0 X 138.8 . ...

Program Support Research .. .........................

Total Research Cost.... ............... ........ ..... ...

4. Total (All Reactors) Cost to NRC ........... ..................

II. Part 171 Work-Reactors Eait of the Rockiew
Seismic and Fire Protection Research-Earth Sciences..... ...............
Cost of Research Staff = 3 x 138.8 ..........................................................
Program Support ........... ............................................,

Total Cost (Reactors East of the Rockies) .................. .
11. Part 171 Work--&WReacto&w

Plant Performance (Research):
a. M IST ....... .....................................................................................
b. 2D/3D (10 percent of effort) ........................................
c. Continuing Experimental Capability ....... ... . ........ ................
d. Once.Through Steam Generator (B&W) ... ................
e. Technical Integration Center .. .............. .: ...................... ...

Total Part 171 Work-B&W Reactors ..........
Cost of Research Staff = 3.8 x 138.8 ................................ ...
Program Support. ....................................... .............. ..

Total Cost (B&W Reactors) r.I............ ; . ..... . ....... ...........
IV. Part 171 Work--CE Reactors,

Plant Performance:
a. 2D/3D (45 percent of effort)., ..... .............
b. ROSA IV and Other Foreign ExperIments (50%) ........
c. Code Uncertainty (50%) ..................... ................. ........ ...

Total Part 171 Work-,qE Reactors..... ..............
Cost of Research Staff = 1.4 x 138.8 ..................................... ..
•Program Support ...... ..................... ..... ............

'Total Cost (CE Reactors), ........... .... .... ...............

V. Part 171 Work-Westnghouse Rectori
Plant Performance.

a. 2D/3D (45 percent of effort) ............................................................
b. ROSA IV and Other Foreign Experiments ........; .............. 1..
c. Code Uncertainty ............................................................................

Total Part 171 Work-We~tlnghousb Reoctors . .......... .........
Cost of Research Staff = 1.4 x 138.8 . ... . . ..............
Program"Support. ...................................

Total Cost (Westinghouse Reactors) .........................................
VI. Part 171 Work.-GERactorw.

1. Plant Performance--Development of Assessment of Codes ...............
2. Reactor. Contaltiment Safety--Code Models Validation'and Analysis
3. Generic and Unresolved Safety Issues-Reactor System Issues .......

Total Part 171 Work-GE Reactors ............... ........ ............
Cost of Research Staff = .8 x 138.8 .....................................
Program Support.. ......... ..... .... .. .._- ......

Total Cost (GE Reactors) ....: .. ; ........ ,;................ ...... ..... .................... I

$! ,145

7,379

$19,524
$21,334

2,928

$24,262
$16,378

• 68,811

$83,189
•$126,975

$416
3,290

$3,706

$527

$3,416

............ I ............. . ..................

.............. ......... ...

.............. : ...........

............... ...........

........... ...........

............... ..................................

.............. I ........................

............................... . ........

................. 11 ..... ........ I

.... .. ....... I .............. . .............. . ..

......... ..... . . . ............

..... . . ..................................

...................... . .................

................ ..........

.. ..............
......................... ........ ; ..............

.......... ......
... .......................................
..................................................

............ .. . ..... I .......

..........
.. .... ... ... . ........ .........

. ..... .. ..... ............. ........

...................- . . . ............

.............. . .................

................... ........... ..........

............... ..........

........................
.............. ..........

$3,290 3.0

$1.390 .5
220 .1
150 0
229 1.7
900 1.5

$2;89 3.8

$1,020 .7
.250 .2

585 .5
$1I,855 r1.4

. $1,020 .7
250 .2
585 .5

$1,855 1.4

750 0
1,150 .8

2501 0

$Zf50 .8

- Due to the multi-recipient nature of.,
these NRC efforts; the need to collect
fees in a practicable manner, and 0MB
Circular A-25, User Fees , requirements"
for advance or simultaneous billing; Part
i user. fees should be established and
assessed based upon the budget for that

.year. This will allow for-equitable fees,
:.established and collected with the-,

minimum resource expenditure; such •

expenditure affects overhead.cost which
must ultimately be recovered from all
American taxpayers or from the
'organizations regulated ,by the NRC..

Section 17.21 Refunds.

Thisrsection is being eliminated.
Under durrent legislation, at least 45
percent should be collected..No refunds
will be provided, although the fees will
be calculated in such a manner as to not

I ......... ...........................
....... .... .... ........... 1 11, .......

I .. ........... ...
.................................
..............................

$194
1,855

$2,0649

'$194
• 1,858

$2,049

$111

2,150.

$22I1
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greatly exceed the 45 percent "floor"
imposed by the legislation.

V. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, neither an
envirqnmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

VI. Paperwork Reduction Act Statement

This proposed rule contains no.
information collection requirements and,
therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

VII. Regulatory Analysis
Section 7601 of COBRA required the

NRC, by rule, to establish an annual
charge for regulatory services piovided
to its applicants and licensees, that
when added to other amounts collected.
equaled up to 33 percent of Commission-
costs in providing those services.,-
Section 5601 of'the Omnibus Budget
Reconciliation Act of,1987 requires that
the NRC, for the fiscal years 1988 and
1989, increase the moneys collected.
pursuant to section 7601 and other
authority to at least 45 percent of the
Commission's costs. In order to
accomplish this statutory requirement.
the NRC is proposing to revise its fee
schedules in 10 CFR Part 170 to remove
the fee ceilings on certain categories, to
revise its professional h6urly rate to
reflect inflationary and other increases
since FY.1981, to revise the ceiling of 33
percent contained in 10 CFR Part 171 to'
a target of Which approximates but will
be at least 45 percent .and to include the
collection of moneys from the High'
Level Waste Fund administered by the
Department of Energy,

This proposed rule revision will not
-have significant impacts on state and
local governments and geographical
regiqns; on health,-safety, and the
environment; or, create substantial costs
to licensees, the NRC, or other Federal
agencies. The foregoing discussion
constitutes the regulatory analysis for
this proposed rule.
VIII. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule, if
adopted, will not have'a significant
economic impact upon a substantial
number of small entities. The proposed
rule affects about 10,000 specific
licenses under 10 CFR Parts 30-35, 39,
40, 50, 60, 61, 70, 71, and 72.
Approximately 9 (0 of these licensees

could be considered small entities,
particularly in the area of materials.
licensing Under Parts 30-35 and 39. The.
annual record keeping burden imposed
by the proposed rule will not be
increased for these licensees.

Any small entity subject to this
regulation which determines that,
because of its size, it is likely to bear a
disproportionate adverse economic
impact should notify the Commission of
this in a comment that indicates the
following:

(a) The licensee's size and how the
proposed regulation would result in a
significant economic burden upn the

'licensee as compared to the economic
burden on 'a larger licensee.

(b) How the proposed regulations
could be modifiedto take into account
the licensee's differing needs or
capabifities.

(c) The benefits that would accrue, or
the detriments that Would be avoided, if
the proposed regulations were modified
as suggested by the licensee.

(d) How the proposed regulation, as
modified, would more closely equalize
the~impact of NRC regulations or create
more equal access to the benefits of
Federal programs as opposed to
providing'special advantages to any
individual or group.

IX. Backflit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50109, does not
apply to this proposed rule, and
therefore, that a backfit analysis is not
required for this proposed rule, because
these amendments are mandated by 31
U.S.C. 9701 and section 7601,
Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. 99-
272,:100 Stat. 146), as amended. by
section 5601, Omnibus Budget
Reconciliation Act of 1987 (Pub. L. 100-
203, - Stat. - .

Ustof Subjects

10 CFR Pait 170

Byproduct material, Nuclear
materials, Nuclear'power plants and
reactors, Penalty, Source material,
Special nuclear material.

10 CFRL Part 171 "

* Annual charges,, Nuclear.powezplants:
-and reactors Penalty.

For the reasons set out in the
preambleand under the authority of-the
Atomic Energy Act of 1954, as amended,
-the Energy Reorganization Act of 1974,

as amended,- and 5 U.S.C. 552 and 553,
the NRC is~proposing to adopt the _
following amendments to 10 CFR Parts
170 and 171.

PART 170-FEES FOR FACILITIES
AND MATERIALS LICENSES AND
OTHER REGULATORY SERVICES
UNDER THE'ATOMIC ENERGY ACT OF
1954, AS AMENDED

1. The authority' citation for Part 170
continues to read as follows:

Authority: 31 U.S.C.'9701.98 Stat. 1051, sec.
301, Pub. L 92-314, 86 Stat. 222 (42 U.S.C.

'2201w); sec. 201. 88 Stat. 1242, as amended
(42 U.S.C. 5841).

2 In § 170.12, paragraph'(b) through (g)
are revised to read as follows:

§ 170.12 Payment of fees.

(b) License fees. Fees for applications
for permits and licenses that are subject
to fees based on the full cost of the
reviews are payable upon notification
by-the Commission. Each applicant will
be billed at six-month intervals for all
accumulated costs for each application
the apolifant has on file for review by
the Commission until the review in
completed. Each bill will identify the
applications and costs related to each.,
Fees for applications for materials
licenses not subject to full cost must
accompany the application when it is
filed.

(c) Amendment fees and other
required approvals. Fees for
applications for license amendments,
other required approvals and requests
for dismantling, decommissioning and
termination of licensed activities that
are subject to full cost are payable upon
notification by the Commission. Each
applicant will be billed at six-month
intervals for all accumulated costs for
each application the applicant has on
file for review by the Commission, until
the review is completed. Each bill will
identify.the applications and costs
relatei'to each: Amendment fees for
materials licenses and approvals not
subject to full cost reviews must
accompany the application.when it is
filed.

(d) Renewal fees; Fees for
applications for renewals that are
subject to full cost of the review are
payable upon notification by the
Commission. Each applicant will be
billed at six-month intervals for all
accumulated costs on each application
that the applicant has'on file. for review
by the Commission unitl the review is
completed.'Each billwill identify the
applications and the costs related to
each. Renewal fees for materials
licenses and approvals not subject to
full cost-reviews must accompany the
application when it is filed. , .,

(e) Approval fees.' (1) Applications for
transportation casks, packages, and
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shipping container approvals, spent fuel
storage facility design approvals, and
construction approvals for plutonium
fuel processing and fabrication plants
must be accompanied by an application
fee of $150.

(2) There is no application fee for
standardized design.approvals. The
review fees for facility reference
standardized design approvals and
certifications will be.paid by the holder
of the design approval or certification in
five (5) installments based on payment'
of 20 percent of the application and
approval/certification fee (see footnote -
4 § 170.21) as each of the first five units
of the approved/certified design is -
referenced in an application(s) filed by a
utility or utilities. If the design(s) is not
referenced or if all costs are not
recovered within'5 years after the
preliminary design approval'(PDA) or
the final design approval (FDA), the -
vendor applicant will pay the costs, or
remainder of those costs, at that time.
The 5-year period is extended to 10
years from the date of the design
certification.

(3) Fees for other applications that are
subject to full cost reviews are payable
upon notification by the Commission.
Each subject applicant will be billed at
six-month intervals until the review is
completed. Each bill will identify the
applications and the costs related to
each. Fees for applications for materials
approvals that are not subject to full '
cost must accompany the application
when it is filed.

(i) Special project fees. Fees for
applications for special projects suc)h as
topical reports, are based on full cost of
the reviews and are payable upon
notification by the Commission. Each
applicant will be billed at six-month
intervals until the review is completed.
Each bill will identify the applications
and the costs related to each.

(g) Inspection fees. Fees for all routine
and non-routine inspections will be'
assessed on a per inspection basis, and
will be billed quarterly. Inspection fees
are payable upon notification by the
Commission. Inspection costs include
preparation time, time on site and

- documeniation time and any associated
contractual services costs but exclude
the time involved in the procesiing and
issuance of a notice of violation or civil .
penalty.

3. Section 170.20 is revised to read as
follows:

§ 170.20 Average cost per professional
staff-hour.

Fees for permits, licenses,
amendments, renewals, special projects
Part 55 requalification and replacement

examinations and tests, other required
approvals and inspections under
§§170.21, 170.31 and 170.32 will be
calculated based upon the full costs for
the review using a professional staff rate
per hour equivalent to the sum of the
average cost to the agency for a -

professional staff member, including
salary and benefits, administrative
support and travel. The professional
staff rate will be revised on a fiscal year
basis using the most current fiscal data
available and the revised hourly rate'
will be pulished in the Federal Register
for each fiscal year. The professional
staff rate for the NRC for FY 88 is $80 
per hour.

4. Section 170.21 is revised to read as
follows:

§ 170.21 Schedule of fees for production
and utilization facilities, review of standard
reference design approvals, special
projects, and inspections.

Applicants for construction permits,
manufacturing licenses, operating
licenses, approvals of facility standard
reference designs, requalification and
replacement examinations for reactor
operators, and special projects and
holders of construction permits, licenses,
and other approvals shall pay fees for
the following categories of services, -

SCHEDULE OF FACILITY FEES

(See footnotes at end of table]

Facility categories and types of fees Fees' .

A. Nuclear Power Reactors

Application for Construction Permit............ $125,000
Construction Permit, Operating License (5)

Amendment, Renewal, Dismantling-De-
commissioning and Termination, Other
Approvals ................................................... . ( )

Inspections a ..... ..... .)

-B. Standard Reference Oesign Review"

Preliminary Design Approvals. Final
Design Approvals, Certification ............. )

Amendment, Renewal, Other Approvals.. (5)

C. Test Faciity/Research Reactor/Crtical Facity

Application for Construction Permit ............ -$5,000
Construction Permit, Operating License (5)
Amendment, Renewal, Dismantling, De-

commissioning and Termination, Other
Approvals .. ...................... .................. ... ( )

Inspection 3 .................................................... .. (5)

D. Manufacturing License

Application ..................................................... $ 125,000
Preliminary Design Approval, Final

Design Approval ........................ .............. ... ( )
Amendment, Renewal, Other Approvals ()
Inspections ........................ ()

. Uranium Enrichment Plant

Application for Construction Permit ..........$125,000
Construction Permit, Operating License .... 5)

Amendment, Renewal. Other Approvals .. (5)

SCHEDULE OF FACILITY FEES-Continued
[See footnotes at end of table]

Facility categorie.s and types of fees Fees'.

Inspections . ............... I .......... . ... (5)

F Advanced Reactors

Application for Construcion Permit ............ 125,000
Construclon Permit, Operating License (s)
Amendment, renewal, Other Approvals.. ()
Inspections 3 ............ .. ...................... .. (P)

G. Other Production and Utilization Facility

Application for Construction Permit ............ $125,000
Construction Permt, Operating License (5)
Amendment, Renewal; Other Approvals . (5)
Inspections 3 ...................... .. .. )

H. Production or Utilization Facility Permanenly
Cosed Down

Inspections 3 .............. . ....................... : .
. Part 55 Reviews

Requalification and Replacement Exami-
nations for Reactor Operators..........(5)

J. Special Projects

Approvals ..................... .......... [
Fees will not be charged for orders issued .by

the Commission pursuant to § 2.204 of this chapter
nor for amendments resulting specifically from such
Commission orders. Fees will be charged for approv-
als Issued pursuant to a specific exemption provision
of the Commission's regulations'under Title 10 of
the Code of. Federal .Regulations (e.g., §§50.12,
73.5), and any other such sections now or hereafter
in effect regardless of whether the approval is in the
form of a license amendment, letter of approval.
safety evaluation report, or other form. Fees for
licenses in this schedule that are Initially Issued for
less than full power are based on review through the
issuance of a full power license (generally full power
is considered 100% of the facility a full rated power),
Thus, if a licensee received a low power license or a
temporary license for less than full power and sub-
sequently receives full power authority (by way rOf
license amendment or otherwise), the total costs for
the license will be determined through that period .
when authority is granted for full power operation. If
a situation arises in which the Commission deter-
mines that full operating power for a particular facili-
ty should be less than 00% of full rated power, the
total costs for the license will be at that decided
lower operating power level and not at the 100%
capacity.2 All charges will -be' based on expenditures for
professional staff time and appropriate contractual
support services. However, in no event will the
charges be less than $150. For those applications
currently on file, the professional staf hours expend-
ed for the review of the application up to -the
effective date of this rule will be determined at-the
professional rates established for the June 20, 1984
rule. For those applications currently on file for
which review costs have reached an applicable fee
ceiling' established by the June 20, 1984 rule, but
are still pending completion of the review, the costs
Incurred after the ceiling was reached up to the
effective date of this rule will not be billed to the
applicant, Any professional hours expended on or
after the effective date of this rule will, be assessed
at the rate established by § 170.20. This rate will be
reviewed and adjusted annually as necessary to take
Into consideration increased or decreased costs to
the Commission. The rate for each fiscal year will be
published in the FEDERAL REGISTER. In the event a
review covers a combination of licensing actions in a
one-step' licensing process such as a combined
construction permit and operating license review
(interim, temporary, or other), -the fees charged will
be the total of the costs ,for the licensing action.
- 3 Ihspections covered by this schedule are both
routine and. nonroutine safety and' safeguards in-
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spection performed by NRC for the purpose- of
review or followup of a licensed program. Inspec-
lions are .performed throughout the full term of the
license to'ensure that the authorized activities are
being conducted in accordance with the Atomic
Energy Act of 1954, as amended, other legislation,
Commission regulations or orders, and the terms
and conditions of the license. Non-routine inspec-
tions that result from third-party allegations wi not
be subject to fees.
4 Collection of the review costs for a freliminary

design approval (PDA) and final design approval
(FDA) are deferred, respectively, for a period of five
years from the approval except that, if the design is
referenced during that period, 20 percent of the total
costs will be payable by the holder of design approv-
al or certificate as each reference is made until the
full costs' are paid. If the design is certified, the
deferral period is extended to' 10 years from the
certification, with the same proviso that 20 percent
of the costs will be payable each time the design is
referenced. In the event the full costs are not recov-
ered by the end of the applicable deferral period, the
holder of the design approval or certificate must pay
the remainder of any costs not previously recoved
by the NRC. Applications for amendments to PDA's
FDA's and certifications are subject to full costs and
will be billed upon completion ot the review..

Full coal

5. Section 170.31 is revised to read as
follows:
§ 170.31 Schedule of fees for materials
licensesand other regulatory services.

Applicants for materials licenses and'
other regulatory servi6es'and holders of -

materials licenses shall pay fees for the
,following categories ofservices.

SCHEDULE OF FEES FOR MATERIALS Li-

CENSES AND OTHER REGULATORY

SERVICES

(See footnotes at end of table]

Category. of materials licenses and
type of fee T Foes,_

I Special Nuclear Materials *
A. Licenses for possession and use

of 200 grams or more of pluton-
um in unsealed form- or350

-grams or more of contained U-
235 in unsealed form or 200.
grams or more of U-233 In un-

'sealed form. This Includes appi-
cations to terminate licenses and
to authorize decommissioning,
decontamination, -recamation, or
site restoration activities as well
as licenses authorizing posses-
sion only:
Application .. ............
License, Renewal, Amendment.

B. Licenses for receipt and storage
of spent fuel at an independent
spent fuel storage installation
(ISFSI):
Application ............ ............
License, Renewal, Amendment.

C. licenses for possessionand use
of special :nuclear material in
sealed sources contained, In de-
vices used in industrial measur-
Ing systems'
Application-New license.....

mRenwm ............. .... ....................
Amendment ...'... ............ ......

$150
Full Cost

$150
Full Cost

$230
$120
$60r.

SCHEDULE OF FEES FOR MATERIALDS Ll-

CENSES AND OTHER REGULATORY
SERVICES-Continued

[See footnotes at endof table]

Fee.Category of materials licenses and
type of fee

D.' ll other special nuclear material
licenses, except licenses author-
izing special -nuclear material in
unsealed form in combination
that would constitute a critical
quantity, as defined in § 150.11
of this chapter, for which the l-
censee shall pay the same rate
as that for Category 1A:-
Application-:-New license ..............
Renewal ........................................
Amendment ..... ........... ......

2. Source material:
A. Ucqnses for possessionand use

of source material in recovery
operatioqs such as milling, in-situ
leaching, heap-leaching, refining
uranium mill concentrates to ura-
niwrn hexafluoride, ore buying
stationrs, ion exchange facilities
and in processing of ores con-
taining source material for extrac-

- ion of metals other than uranium
or thorium, includng licenses au-
thorizing the possession of by-
product waste 'material (tailing)
from source- material recovery
operations, and licenses author-
izing decommissioning, reclama-
tin or restoration activities as

* well as' licenses authorizing the
possession and mantenarce of
a facility in a standby mode:
Application. .............
License. Renewal, Amendment .....

B. Licenses for possession and use
of source material for shielding,
except , as provided for in
§ 170.11(6)(8):
Appication-New license ..............
Renewal ......................
Armendment....; ..................

C AlI other source material li-
censes:
Application-New license..... ...
Renewal ............................
Amendment.,; ..........................

3. Bypoduct material: -
A.' Licenses of broad scope for

possession and use of byproduct.
material issued pursuant to Parts
30 and 33 of this chapter for
processing or manufacturing of
items containing byproduct mate-
ial for commercial distribution to

licensees:
Application-New license ................
Renewal ........................ .......
Amendment. ... .............

B.. Other. licenses" for possession
and use -of byproduct material
Issued pursuant to Part 30 of this
chapter for processing or manu-
facturing of items containing by-
product material for commercial
distribution to licensees:
Application-New license.
Renewal .......... . ............
Amedent ................

SCHEDULE OF FEES FOR MATERIALS LI-
CENSES AND* OTHER REGULATORY
SERVICES--Continued

[See footnotes-atend of table]

Category of materials licenses and
type of fee I Fee

C. Licenses issued pursuant to
§§ 32.72, 32.73, and/or 32.74 of
Part 32 of this chapter authoriz-
ing the processing or manufac-
ture and distribution of radiophar-
maceuticals, generators, reagent
kits and/or sources and devices
containing byproduct material:
Application-New license...
Renewal .......................
Arnej*dment .....................................

D. Licenses and approvals issued
pursuant to §§ 32.72, 32.73, and/
or 32.74 of Part 32 of this chap-
ter authorizing distribution of ra-
diopharmaceuticas, generators,
reagent kits and/or sources or
devices not involving processing
of byproduct material:
Application-.New license ...............

* Renewal ................. ..............
Amendment ....................

E. Licerises for possession and use
.of byproduct material In sealed
sources for Irradiation of materi-

-als in.which the source Is not
removed-from its shield [sielf-
shiIlded units):
Application-New license................
Renewal ..........................
Amendment ......................................

F Licenses for rpossession and use
of less than 10,000 curies of by-
product material in sealed
sources for irradiation of materi-
als in which the source is ex-
posed for Irradiation purposes:
Application--New license ..............
Renewal .......... . ...........................
Amendment .........................

G, Licenses for possession and
use of 10,000 curies or mere of
byproduct material in 'sealed
sources for irradiation of materi-
als in- which the source is ex-
posed tor Irradiation purposes:
Application-New license.
Renewal .......................................
Amendment ............ ................

H. Licenses issued 'pursuant to
Subpart A of Part 32-of this
chapter to distribute items con-
taining byproduct material that
require device review to persons
exempt from the licensing re-
quirements of Part 30 of. this
chapter, except specific licenses
authorizing redistribution of items
that have been authorized for
cdistrbution to persons exempt
from thb licensing requirements
of Part 30 of this chapter:
Application-New license ..............
Renewal..... ...........
Amendment I .......... ...............

$1,400
$1,400
$230 -

$zo0
$700
$120"

$230
$170
$120

$580
$350
$230

$2,300
$930
$230

mmmmmsmmguRxPAIMNM * .

"24007

$350
$350
$120

$150
Full Cost

$60
$60
$60

$350
$230
$120

$1,200
$700
$120

$460
$460
$120
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SCHEDULE OF FEES FOR MATERIALS LI-
CENSES AND OTHER REGULATORY
SERVICES-Continued

(See footnotes at end of table]

Category of materials licenses and Fee
type of feee

I. Licenses issued pursuant to Sub-
part A of Part 32 of this chapter
to distribute items containing by-
product material or quantities of,
byproduct material, that do not
require device evaluation to per-
sons exempt from the licensing
rquirements of Part 30 of this
chapter, except for spcific li-
censes authorizing redistribution
of items that have been author-
ized for distribution to persons
exdmpt from the licensing' re-
quirements of Part 30' of this
chapter:
Application-New license ..............
Renewal ...................... .............
Amendment..; ...................................

J. Licenses issued pursuant to Sub-
part B of. Part '32 of this chapter
to distribute items containing, by-
product material that require

* sealed source and/or device
review to persons generally li-
censed under Part 31 of this
chapter, except specific licenses
authorizing redistribution of items
that have been authorized for

* distribution to persons generally
licensed under Part 31 of this
chapter"
Application--New license ..........
Renewal ......................
Amendment ................................ .

K. Licenses. Issued pursuant to
Subpart B of Part 32 of this
chapter to distribute items con-
taining byproduct material or
quantities of byproduct mat6rial.
that do not require sealed source
and/or device review to persons
generally licensed under Part 31
of this chapter, except for specif-
ic licenses authorizing redistribu-
tion of items that have been au-
thorized for distribution to per-
sons generally licensed under
Part 31 of this chapter:
Application-New license.
Renewal......................................
Amendment ....................... ..........

L Licenses of broad scope for pos-
session and use of byproduct
material issued pursuant to'Parts
30 and 33 of this chapter for
rewearch and development- that
do not authorize commercial dis-
tribution:
Application-New license ..............
Renewal .............. ..................
Amendment ........................

M. Other licenses for possession
and use of byproduct material
issued pursuant to Part 30 of this
chapter for research and devel-
opment, that de not authorize
.commercial distribution:
Application-NeW license ...........
Renewal .................................
Amendment ....................

N. Licenses. that authorize services
for other licensees, except for
leak testing and waste disposal
pickup services:
Application-M.New license ...........

$290
$230,
$60

$1,200
$700
$230

$290
$230
$60.

$1,200
$700
$120

$700

$ 120

$930

SCHEDULE OF FEEfS FOR MATERIALS LI-
CENSES AND OTHER E1EGULATORY
SERViCES.-Continued

(See footnotes at end of table]

Category of materials licenses and Fee 2
type of fee I

Renewal .................
Amendment . .. ......................

0. Licenses for possession and
use of byproduct material Issued
pursuant to Part 34 pf this chap-
tor for Industrial radiography op-
erations:
Application-New license ...........
Renewal ................ ....................
Amendment ......................................

P. All "6ther specific byproduct ma-
terial licens4s, except those in
Categories 44 through 90:
Application-New license ...............
Renewal .. ............... ....................
Amendment. ............................

4. waste disposal: a
A. Licenses specifically authorizing

the receipt of waste byproduct
material, source material, or spe-
cial nuclear material from other
persons for the purpose of com-
mercial disposal by land burial by
the licensee; or licenses authoriz-
ing contingency storage of low
level radioactive waste at the site
of nuclear power reactors; or Ii-

- censes for treatment or disposal
by incineration, pacaging of resi-
dues resulting from Incineration
and transfer of packages to an-
other person authorized to re-
ceive or dispose of waste materi-
al:
Application ....................
License, renewal, amendment.

B. Licenses specifically authorizing
the receipt of waste byproduct
material, souirce material, or spe-
cial nuclear material from. other*
persons for the purpose of pack-
aging or repackaging the mated-
al, The licensee will dispose of.
the material by transfer to an-
other person authorized to re-
ceive or dspose of the material:
Applicatlon-,New license ...............
Renewal .............................................
Amendment ......................................

C. Licenses specifically authorizing
the receipt of prepackaged waste
byproduct material, source mate-
rial, or special nuclear material
from other persons. The licensee
will dispose of the material by
transfer to another person au-
thorized to receive or dispose of
the material:
Application-New license ................
Renewal ......................
Amendment ........ .....

5. Well logging: 3
A. Licenses specifically authorizing

tusq of byproduct material, source
material, and/or special nuclear
material-for wIl logging, Well sur-
veys, and tracer stedios otho
than field flooding tracer 'studles:
Application--New license ................
Renewal ...............
Amendment.............

B. Licenses specifically authorizing
use of byproduct material for
Field flooding tracer studies:
Application ....................

$030
$120

$700
$700
$230

$230
$120
$60

$150
Full Cost

$1,400
$930
$350

$930
$460
$120

$700
$700
$170

$150

SCHEDULE 'OF FEES FOR MATERIALS LI-
CENSES AND OTHER REGULATORY
SERVICEs-Continued '

[See footnotes at end of table)

Category of materials lIcenses'andtype of tee1 Fee2

License, renewal,-amendment.
6. Nuclear laundries:
A. Licenses for commercial collec-
tion and laundry of items con-
taminated with byproduct materi-
at, source material, or special nu-
clear material:
Application-New license ...............
Rehewa ...... . .................
Amendment .....................................

7. Human use of byproduct, source,
or special nuclear material:
A. Licenses issued pursuant to

Pails 30; 35, 40, and 70 of this
chapter for human use of by-
product material, source material,
or special nuclear material In
sealed sources contained in tale-
therapy devices:
Application-New license .........
Renewal .......................
Amendment ................... : ..................

B. Licenses of broad scope issued
to medical institutions or two or
more physicians pursuant to
Parts 30, 33, 35, 40 and 70 of
this chapter.authorizing research
and deveopment, including
human use of byproduct material,
except licenses for byproduct
material, source material, or spe-
cial nuclear material in sealed
sources contained in teletherapy
devices:
Application-New license ..............
Renewal ...........................
Amendm ent .......................................

C. Other licenses issued pursuant
to Parts 30, 35, 40, and 70 of
this chapter for human use of
byproduct material, source mate-
rial, and/or special nuclear mate-
rial, except licenses for byprod-
uct material, source material, or
special nuclear material in sealed
sources contained in teletherapy
devices:
Application-New license ................
Renewal .......................
Amendment ....................

8. Civil defense:
A. Licenses for possession and use

of byproduct material, source
material, or special nuclear, mate-
rial for civil defense activities:
Application-New license.
Renewal ................... ......
Amendment .......... ....................

9. Device, product or sealed source*
safety evaluation:
A. Safety evaluation of devices or

products containing byproduct.
material, source material, or spe-
cial nuclear material, except re-
aptor fuel. devices, for commer-
cial distribution: ....
'Application-each device,,..,;
Amendment--each device ........

B. Safety evaluation of devices or
products ,containing byproduct
material, source material, or spe-
cial nujclear material manufac-
tured in accordance with the
unique specifications of, and for

FulIl Cost

$700
$700
$170

$580
$350
$230

$1,200
$700
$120

$580
$580
$120

$290
$230
$60

$1,600
$580
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SCHEDULE OF FEES .FOR MATERIALS Li-
CENSES., AND 'OTHER REGULATORY
SERVICES-Conti nued

[See footnotes at end of table]

Category of materials licenses and Fee i
type of fee Fe

use by a single applicant, except
reactor fuel devices:
Application-each device. $ .............. 800'
Amendment--ach device ............. $290

C. Safety evaluation' of sealed
sources containing 'byproduct
material, source material, -or spe-
cial nuclear material, except re-
actor fuel, for commercial distri-
butioni:
Application-Leach source . $350
Amendment-each source ............ $120

D. Safety evaluation of sealed-
sources containing bypr6duct
material, source material, or spe-
cial nuclear material, manufac-
tured in. accordance with the

,*unique specifications of, and for
use by a single applicant, except
reactor fuel: , . I
Application--each source . $175
Amendmen--each source......... $60

10. Transportation of radioactive ma-
* terial:

A. Evaluation of casks, packages,
and shipping containers:
Application ............ ...................... $1-50
Approval, Renewal, Amendment.... Full Cost :

B. Evaluation of Part 71 Ouality as-
surance programs:
'Application--New license ........ 1 ...... 0. $15 "
Renewal.. ............... ...... Full Cost 2

Anen0ment.:. ... Full Costs
1 1h Review of standardized'sent fuel' "

Application ............ ........ $150
Approval, amendment ............. FullCost'

12. Special projects:3  
' '. ' ,

App li .....ca .in ' ...... $150..... $
A pproval ... .. . .... . ....

Types of fees-w-Separate charges' as shon In accompanied by the prescribed amendment fee for
the schedule will be assessed for applications for the Jower fee category.
new licenses and approvals, issuance of new Ii- 2 Fees will not be charged for orders ised by
conses and approvals, and amendments and renew- the Commission pursuant to § 2.204 of Part 2 nor for
als to existing licenses and, approvals. The following amendments resulting specifically from such Com-
guidelinesapply to these charges:. mission orders. However, fees will be charged for

(a) Application fees--Applications for new mated- approvals Issued pursuant to a specific exemption
als licenses and approvals or those applications filed provision of the Commission's regulations under Title.
in support of expired licenses and approvals must be 10. of the Code of Federal Regulations (e.g.,-
accompanied by the prescribed application fee for §§30.11,' 40.14, 70.14, 73.5, and any other such
each category, except that applications for licenses sections now' or hereafter in effect) regardless of
covering more than one fee category of special whether the approval is in the form of a license
nuclear material or source material must be accom- amendment, letter of approval, safety. evaluation
panied by. the prescribed application fee for the report, or other form. In addition to the fee shown,
hghest fee category. an applicant may be assessed an additional fee for

(b) License/approval fees-For new licenses and sealed source and device evaluations as shown in
approvals Issued in fee Categories 1A and 1B, 2A. Catbgori; 9A through 90.
4A, 5B, IGA, 11 and 12, the recipient shall pa the Full cost fees will be' determined based on the,
license or approval fe as determined by the professional staff lime and. approprlate contractual.
missiori in adcrdance with § 170.12 (b), (e), and (): -u servics expended for review of the applica-

(c) Renewal for renewal of For those ications currently 'on file and for
terials ficenses alwhich fees are determined based on the full costtenes I~sesand approvals must be accompanied , ',,T=.=".,", T .. ;~;f ~9
by the rescribed renewal fee for each category, epended for thereview, th pfOfional staf hours
except that aplications for. renewal of licenses and expended for the review of the application up to the
approvals Inree Categoies A and 1B, 2B 4A, 52& efective date of ;this rule -will be determined at the
.10 and 11 must be accompanied by an appliio ofes lril rate estabiishbd -fr the *June' 2, -1984
ee'of $150, with the balance due upon notifcation: trule. -:For: th 'app licao le for

by the. Commission in accordance with the -proce- ' which review cs havereached.f aentlaplicable'fee
dures 'specified In § 170,12(d). . ~ ceilingestablishedl by the June 20, -1984 tule, but

fes-Applicatons• " . are still. pending completion of the, review; the cost:
(d) Amendment fas-,ppllcafions, fr. amend- incurred after the ceiling was. reached up to the"

ments must be accompanied by- the j rescribed effective 'date of'this rule will not .be'billed to the
amendment fees. An application'for an amendment applicant. Any professional hours expended on or
'to a license or approval classified ih more than one after.te effective date of this rule will be assessed
category mtdt be accomqaned by the prescribed at the"rat* established by- §'170.20 of this part. Thi. "
amendment fee for the category affected by the rate WiN be reviewed and adjusted annually as nec-
amndment -nle the amendment is rpecab e to essry 4O. take into consideration increased or de-
two or more fee categories 'in which case the cresed costs to the Commission. In no. event will
amendment fee, for the highest fee category would', the total'eview' costs be less than the application
apply,* except, that applications for amendment of 'fee., The _protissional rate, will be published -in the

'licenses. in ;ee Categories IA and'IB,2A, 4A, 58, FEOcAl. REGISTER foueach fiscal year.
10A, 11and 12 must be accompanied by an app- . ' , - '

cation lee of $150 with the balance due 'upon. Ucensees. paying. fees under Categories 1A and
.notification by the Commission in accordance' with ' 1B are not subject to'fees under Categores 1C and

t 70.1 2(c). :1D .for, sealed sources authorized I.the:.some ,-
An applicatio fi + "d" t to ' :" raterials i cense except in those instances in which an applica-,
cn app oval th t d..... .pa (t lcene'or' 'tion -deals only with the sealed sources authorized,:

anrova l n ajgherfetcat waor: po add a n-e Isfee by the license, Applicants for new licenses or rienew-'
capgrvain must' h e accaned0y the 'resrib"w. al of existing 'lcenses that cover: both' byproduct'

ra tcaf ut . acf r panord bne te mprescribes. materWia.l and special nuclear material. :in sealed
aplicatio too for'the new category. 'sources for use iA gauglng devices' i1 pay.the.

Applications' tO ' terminate 'licenses, autorizing .'apprdpriate application 'or -eniwval fee fdt fee' Cate; .
.. small'materials ,progrimsi when'nodismaniling:or.., :,gory-lConly- ."

decontamination procedures is rered, shall ne'be, •. ' ' .

An' application for amendment to a license 0 ' .- Sec I tion 1.3 is revi:sed to read 'n "
approVal that would reduce the scope, of a licens- .

ee a program. to a. lower fee category must be flos

§ 170.t12 Schedule if fees for'health and'safetly; anld safeguardls inspections, for, materials licenses.
'SCI.EOULF C)F MATERIA". LICEN8E INSPECTION FEES

E Sedlootnotes at end of table],. -

Qateoryof icese .ryeefnspctln'"" IFrequency of,
Pqeq# of~1 lies , ' biling'

1. Special nuclar Material:'-'
A. Uicenses for possession and'6 61e 01*0 grams or 'more 'of plutonium in unsealed form or

350 gramns or more of contained U-.235 In unWeld form'or 200 grams or mrho of U-233
in unsealed form. This IncludeS applipations to terminate licenses and" to, authorize
decommissioning.. decontamination, rectae itlon, or site restoration activities ap well as
licenses authrizing ossession oil - .., . .,.., . .

B. Licenses for receiptan'd storage of speit'"fuel Al"an Independent spent fuel storage'
v -installation (ISFSI)'.. ' . ."',. '

, Cip use ' s nuclar in se ed

:'in devices uisedi Industrial me'asunj'n fsysteMs.

D. All other special nuclear ftfateriallicenses. except licenses authorizing 'special 'nutclear
'material in unsealed form In combination that would constitte: a cri*t, anty asdefined
in 14150A'1,of this chapter for which the licebsee shal~pay ai'nspecJtion feb based on the
full 6ost method indicated lncategor fA.

Routine ........ d.. Ic. .

Rondlne ... + ...... ...... :..

Roti . ' r" do.• 
+
• °

Routine. $320 .....

Nonroutin $370....*.......

240a9 "

Per inspection.

DO

Do.

Do:

Do,.d:::.Do, + +

XBOMM
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SCHEDULE OF MATERIALS LICENSE INSPECTION FEES-Continued
[See footnotes at end of table)

Frequen of
Category of license Type of inspection Feebili

2. Source material:
. Licenses for possession and use of source material In. recovery operations such as
milling, In-situ leaching and heap-teaching, refining uranium mill concentrates to uranium
hexaflride, ore buying stations, Ion exchange facilities, and In processing of ore
containing source material for extraction of metals other than uranium or thorium, including.
licenses authorizing the possession of byproduct waste material (tailing) from source
material recovery operations, and licenses authorizing decommissioning, reclamation or
restoration activities as well as licenses authorizing the possession, and maintenance of a
facility in a standby mode.

B. Licenses for possession and use of source material for shielding. except as provided for

in § 170311(a)(8).

C. All other source material licenses .................................................................................................

3. Byproduct material:
A. licenses of broad scope for prossession and use of byproduct material issued pursuant to

Parts 30 and 33 of this chapter for processing or manufacturing of items containing
byproduct material for commercial distribution to licenses.

B. Othericenses for possession and use of byproduct material issued pursuant toPart 30 of

this chapter for processing or manufacturing of items containing byproduct material for
commercial distribution to licensees.,

C. Licenses Issued pursuant to ff 32.72, 32.73 and/or 32.74' of Part 32 of this chapter
authorizing the processing, or ;manufacturing. and distribution of radiopharmaceuticals,
generators, reagent kits and/or devipes containing byproduct material

0. Licenses and approval issued pursuant to §§ 32.72,'32.73 and/or 32.74 of Part 32.of this
'chapter authorizing distribution of radiopharmaceuticals, generators, reagent kits anl/or
sources or devices not involving processing of byproduct material..

E. Licenses for possession- and use of- byproduct material In sealed sources for irradiation of
materials in which the source is not iemoved from its shield (self-shielded units),

F..Licenses for possession and use of less than 10,000 curies of byproduct rriaterial in
sealed sources for irradiation of materials In which the source is exposed for irradiation
purposes.

G. Licenses for possession .and use of 10,000 curies or more of byproduct material in

sources for irradiation of materials in which the source Is exposed for irradiation purposes.

H. Licenses issued pursusant to subpart A of -Part 32, of this'chapter to distribute items
containing byproduct material that require device review to persons exempt from the
licensing requirements of Part 30of this chapter. except specific licenses authorizing
redistribution of items that have been authorized for distribution to persons exempt from
the licensing requirements of-Part 30 of this chapter.

. Licenses.issued pursuant to subpart A of Part 32 of this chapter to distribute items
containing byproduct material or quantities of byproduct, material that do not require device
evaluation to persons exempt from the licensing requirements of Part 30 of this chapter.
except-specific licenses authorizing redistribution of items that have been authorized for
distribution to persons exempt from the licensing requirements of Part 30 of this chapter.

J. Licenses issued pursuant to subpart B of Part 32 of this chapter to distribute items
containing byproduct material that require sealed source and/or device review to persons
generally licensed under Part 31 of this chapter, except specific licenses authorizing
reddistribution to persons generally licensed under Part 31 of'this chapter.

K. Licenses issued pursuant to subpart B of Part 32 of this chapter to distribute items
containing byproduct material or quantities of byproduct materiak that do not require seated
source and/or device review to persons generally licensed under Part 31 of this chapter,
except specific licenses authorizing reddistribution to persons generally licensed under Part
31 of this chapter.

L. Licenses of broad scope for possession and use of byproduct material issued pursuant to
Parts 30 and 33 of this chapter for research and development that do not -authorize

commercial distribution.

M. Other licenses for possession and use of byproduct material issued pursuant to Part 30 of
this chapter for research and development that do not authorize commercial distribution.

N. Licenses that authorize services for other licenses, except for leak testing and waste
disposal pickup services.

0. Licenses for possession and use of byproduct material issued pursuant to Part 34 of this
chapter for industrial radiography operations.

Routine ...... ...............

Nonroutine ..................
Routine..

Nonrouine ..............
Routine ..........................
Nonroutine ...................... .

Routine ......................

Nonroutine........................
Routine .................

Nonroutine ................
Routine .............................

Nonroutine....,. ...............
Routine ...............

Nonrouine ............ **:....:.
Routine ....................

Nonioutine .....................
Routine . ...... ..

Nonroutine........
Routine ........... .................

Nonroutine ............
Routine ..........

Nonroutine ..............
Routine ....... .............

Nonroutine.... 
......

Routine .................

Full cost ...

.......do .......................

$130 ........................

$160 .................... .
$370 ..........................
$690...............

$9501.

$1,0005 ...................
$480.........

$900 5........:!.

$640 ........ ;....

$850..
$370.............

$210 .............

$320, .............. .

$ ..............
$480 ............

$640 ...........

$320 ...............

$210 ........

$320.
$320'... ..........

Nonroutine ........................ $320 ..........................
Routine ........................... $320 ...............

Nonroutine ........... 0 .......... ............
Routine ...................... $420 ...............

Nonroutins .................
Routine ....................... ;.

Nonroutine ........................
Routine .......... ....

Nonroutine ........................
Routine .................

$520 ....................
$370 .........................

$420 ...................
$320 ..........................

$320 .................
$5302 ................

Do.

DO.

Do.
Do.
Do.

Do.

Do.

'Do.
Do.

Do.

Do.
Do.

Do.
Do.
Do.

Do.

Do.

DO.
Do.

DO.

Do.
Do.

Do.

Do.

Do,

Do.

Do.
Do.

Do.

DO.

Do.
Do.
Do.
Do.

24090
24090
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SCHEDULE OF MATERIALS LICENSE INSPECTION FEES-Continued

[See footnotes" at end of fable]

Category of lceinse Typeof inspection! _ 'Frequency'of

P. All other specific byprdduct material licenses except. those in categories 4A through 9D.

4. Waste disposal:
A. Licenses specifically authorizing-the ceceipt- of waste byproduct material, source, material,

or special nuclear material from other persons for the purpose of commercial disposal by
land burial by the licensee; or licenses authorizing contingency; storage of low-level
radioactive wastes at the site of nuclear power reactors; or licenses for treatment or
disposal by incineration, packaging of residues, resulting from Incineration, and transfer of
packages.tQ another person authorized to receive or dispose of waste material.

B. Licenses specifically authorizing the.receipt of:waste 'byproduct material, source material,
or special nuclear material from other persons for the purpose:of packaging oi'r.ackag.
Ing the material. The licensee will dispose of the material .by transfer to 'noter pergon
authorized to receive-or dispose of the matqal. -.-

C. Licenses specifically authorizing the recept of prepackaged waste'.rbypnduct material,.
isource material, or special nuclear material from other persons. The licensee will dispose
of the material by transfer to •another person authorized. to receive or dispose of the
material. .a

5. Well logging:
A. Licenses use specifically authorizing of byproduct material, source material, and/or special

nuclear material for -we log ing, well surveys, and tracer studies other than field flooding
tracer studies." .

B. License specifically authorizing the receipt of prepackaged.waste byproduct material for
field flooding tracer studies. .

6. Nfuclearlau~igres: " "
A. Licenses for commercial collection and laundry of items'contaminated with byproduct

mateqal, source mateal, or special nuclear mateial. ' "

7. Hurian'use of byproduct; source, or speciaf nuclearimateriai:
*.A..Liceriis issued pursuant to-Prts 30,.40, 'and' 70 of this chapter forhuman use of -by.

-prod"ut miaterial, source mltitor sooeil ruclear:materialin sealed sources: oontaned
in 04ie Pr . , a

B. Lcnse sof. 6o'ad'coesued'(o medca instutions ortw' ,ar morel Si,
pe. ssutomeca tutonsi,-to'o'otorphysicians' pursuant

'........o Parts 3o,.3 ,'3,'46'ind'70"6f ths +chaptr aio"utoring 'researCh and devefmtie;t
including- human useof bykrtduit material, 'exc pt ficenss -forbypr6ductrhaterial, source
material, or special nuclear material in, sealed sources contained In teletheraphy devices.

Nonroutine.......................
Routirne.....: .....................
Nonroutine..................

Rotfine..

N6nroutine ........ .
Routine ..........

Nonroti .

Nonroutine.......... .

Routine. .. .... ...- :-'--:..--..

Nonroutin.................

Routine..................

Nonroutine .......

Routine .......................

Nonroutine ... .... ...

Routine

C. Oher icenes isu " ''" "" " ' .m,,our .................C. Other licenses issued pursuant"to Parts 30, 35, 40, and 70 of this chapter for human use Rotne.... ..... .
of byproduct material, source material, and/or special nuclear'material, except licenses for
byproduct material, source material, or, special nuclear material in sealed sources con-
tined in teletheraphy devices. . '

8.'Cv defense: .. . .. .I .. Jonrouine.
Licenses for possession and use of byproduct material, .source'material..or bpecial nuclear Routine ..........

mtterial for civil defense activities. : .... nouin
r ' ' ' r e"" • Norioutine,....:................

9. Device, product, or'sealed soiirce' safety evaluation: Safety eraluation of devices, products'or No inspections
'sealed sources containing byproduct; source, or special nuclear mnaterial, except reactor fuel,. conducted.-

10. Transportation of radioactive material:
A. Evaluation of casks, packages, and shipping containers ......... d..... O............
B. Evaluation of Part 71 'quality assurance programs ........................ "

do ........................
11. Review of standardized spent fuel faciliies.............. ............ ;...................... ... ..........do.....................
12. Special proels ....... .. ,.. ........... ........ .... do

$1,2005 ................
$530_ ........... ..

O$53O................

Full cost4 .

do4
u ..........

$740_ ............ ..._
$740 .............

$950............... ....

$ ...........

$370 .....................

.$ zu.: ....... ,............ .....$32.........

$5 0............ ..;.. .. :... ...........
$530==========

.. . .. . .. . .. . .. . . .. . .. . .. . .... ....

$320 ............

$ ..............

,Do.
Do.

* Do.

.'Do.
Do.
Do,
Do.

Do.
Do.,

DO.

DO.

Do,

DO.'

•DO.-:

0'Tes of inspectios-Separate charges will be asssed for echroutin and nonirutineoin on which is perforede;' ecept those investigations conducted
by te Office of Investigations. Non-routem spections that result from third-party allegations will riot be suibect to fees: . - -.it a licenseholds more than one, materials license at a -single location, a fee equal to the highest.fee category covered .by the licenses will be assessed if the
Inspections are conducted at the same time, except in:cases'when'the'inspoection fees are based on the full cost.to conduct the ipsction.

+ Fees for all routine and non.routine inspections will be assessed on a perispection basis.* the l .... '. . a .
- The fees assessed at full cost will be determined based on the professional staff time required to conduct the inspection multiplied: by+the-rat0 established -

under § 170.20 of this part, to which any appropriate contractual support service costs incurred will be added. This rate will be reviere adjusted annually as
necessary to take into consideration increased or decreased costs to the Commission. ". a ' n a" as

For a license authorizing shielded radiographic Installations or manufacturing Installations at more than one address,: a separate fee will be. assessed for
inspection of each-location,. except that if the multiple Installations are.inspected during a single visit, a single inspection fee will be assessed.

...............................
............................

............
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PART 171-ANNUAL FEE FOR POWER
REACTOR OPERATING LICENSES

7. The authority citation for Part 171 is
revised to read as follows:

Authority: Sec. 7801, Pub. L 99-272. 100
Stat. 146, as amended by sec. 5W61, Pub. L
100-203, 101 Stat. 1330-275; sec. 301 , Pub. L
92-314, 86 Stat, 222 (42 U.S.C. 2201(w); sec.
201, 82 Stat. 1242, as amended (42 U.S.C.
5841).

8. In § 171.5, the following definitions
are added in alphabetical order:.

§ 171.5 Definitions.

"Budgeted obligations". is defined to
be the projected obligations of the NRC
that likely will result in payments by the
NRC during the same or a future fiscal
year in providing regulatory services to
licensees. For this purpose budgeted -
obligations include, but are not limited
to, amounts of orders to be placed,
contracts to be awarded, and Services to
be provided to licensees. Fees billed to
licensees are based on budgeted" - "

obligations because the NRC's annual
budget is prepared on an obligation
basis.

"Overhead costs" means (1)
Government benefits for each employee
such as leave and holidays, retirement
and disability costs, health and life
insurance costs, and social security
costs; (2) travel costs; (3) direct
overhead, e.g., supervision, program
support staff, etc.; and (4) indirect costs,
e.g., funding and staff for administrative
support activities. Factors have been
developed for these overhead costs
which are applied to hourly rates
developed for employees providing the
regulatory services within the categories
and activities applicable to specified
types or classes of reactors,.The
Commission views these costs as being
reasonably related to the regulatory
services provided to the licensees and,
therefore, within the meaning of section
7601, COBRA.

r9. In §'171.15, paragraphs (d) and (e)
are removed and paragraph (c) is
revised to read as follows:

§171.15 Annual fee: Power reactor
operating licenses.

(ci If the basis for the annual fee is
greater than 45 percent of the NRC
budget less the sum of moneys
estimated to be collected from the High
Level Waste (HLW) fund administered
by the Department of Energy and the
total estimated fees chargeable under
Part 170 of this chapter. then the
maximum annual fee for each nuclear
power reactor that is licensed to operate
shall be calculated as follows:
(NRC FY Budget x .45) minus Sum of

HLW moneys and est. Part 170 fees
equals fees to be collected under Part

.171.,

Part 171 fees to be collected on a
schedule based on the total from
categories shown in the following table:

* PART 171 FEES BY REACTOR CATEGORY-SUMMARY

[Dollars In thousands)

PerNo. of Program" FTE Total reactor'
reactors , support . . fee

All reactors ................ ....... .......... ............ ................ ........ ....... ..... ....... .............. ..... .......... ......... ......... 717,: . 7 1ts 359.2 - 126.015 '116s4
A sreatrs..................................... 10 . 5 8......... I .. $.........0,9 .

Research ...... ... ...... ..... . ......... . ....... ...... 6,811. .118.0, . .83,189...........

NRR .................... .2.. . ...... ... ............. ........ .................. ....... ................... ......... . ..... g;928 153.7- 24 ........

AEOD.... ........ .......... .................... ................... . ........ ............ . 7.379 87,.5 19,524 ..... .

Additional charges by type:
Reactors (east of the R .......... ... ...................... ... .9 3.290 3.0 3,70 . 38

65W............. ... .-... ... 10 2,889. 3. 3,4 1-342

.... ..... ...... ...... ......... ................. 4 .. ....... ........ ......... 14 "I 1.4 2,049 146

Westinghouse .................................... ................ . .......... ................ . 49 18 1.4 2049" 42
• GE ............................... ......... ... 1 .................... : .............. ..... I .................... .. ;... 6 1 2,150 .8 1 -2;261' 63

Totals ..................... .......... . . . 2,17 .8 .......

Toas ................. 7 ......... ..... ..... . .. .. 917 396 1048...

Nte The total for all reactos will inrease In te amount needed to recover, funds lost due to exemptlons/partial exemptions. granted to licensees under Part r

171. The total collections for Part 171 must equal $140.468 millon Inr FY 198. Adjustments will be.on an end; of fiscal year Invoice
'Special seismic studies that benefit eastern reactors.

5171.21 .[Removed]
10. Part 171 isamended by removing

1171.21.
Dated at Rockville, Maryland this 20th day

of June 1988.

For the Nuclear Regulatory Conimislaon.
Samuel 1. Chilk,
Secretdry df the Conmission.

Editorial noter The Following appendixeswill not appear in the Code of Federal

Regulations.

Appendix A-Reactor Facilities

RANGE OF PRESENT FEES COMPARED WITH RANGE OF FISCAL YEAR 1988.PROPOSED FEES,

Range of fees (June 1984. Range of FY1908 tees under.sch~edule) June t984 proposed Put

Type of review or service sr m TO une 1984 F ro pT e
From To From To

A. Power reactors:
Operating license'I reviews...................Operaing lcense revews.... ......... ...... ............... ......... I ...... :: .......................

License amendments and other approvals (per application)' 2........
Inspections:'

0-diu

$957,000
150

68,000
2,600

$5,552,000
232,000

460,000
395,000

$3,077,400
1 64.600

300,000
(4).

$1,378,QOQ
ISo

83,000_

3,800

$9,395,000
287,000

697,000
544,000

249 Fedra Re 6rIVl 3Io 2 ody ue2,18 .Pooe ue

r .m .................................... . .... * ..... ......... ...............
IPQu V~l ...................... . ., ................................ .......... ,..................................

241092
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RANGE OF PRESENT FEES COMPARED WITH RANGE OF FISCAL YEAR 1988 PROPOSED FEES-Continued

Range ofIfees (June 1984 Range of FY 1988 fees under
Type of review or service. cedule) June 1984 proposed rule

From To ' From. To

B. Research reactors:
License amendments and other approvals (per applcation) .......... . 150 1,900 42.100 150. - .2,400
Inspections:3

Routine ................ ........... 600 6,200 3.200 900 9,300
Nonroutine ............ ........................ 53 2,000 (so8r 3,0

C. Part 55 services
3 .

...................... .... ................... 600 257,800 147,600 900 323,700
D. Topical and other reports and revisions to reports .......... .............................. 150 146,500 20,000 150 189,100

'The current and proposed range of fees shown represents NRC costs for completed licensing reviews. throuh issuance of the 100% power license. One OL
application, which is still undergoing review, had costs through December 1986 of $8.7 million.

9 The current and proposedrange of fees shown represents NRC costs for completed amendment actions. One case, which Is still undergoing review, had costs
through December 1986 of approximately $500,000.

rThe amount shown is based on fees for a 1-year period.
4Full cost.

Appendix B-Fuel Cycle Cases

RANGE OF PRESENT FEES COMPARED WITH RANGE OF FISCAL YEAR 1988 PROPOSED FEES

Category

1~ IRange of fees June 1984

June 1984
rule ceiling

Range of fees June 11984
schedule

From. "To
-I. I

Special Nuclear Material
IA. (Formerly IAIl):

New licenses ...... ....... ................................ --- ; .........................
Renewals ................. ; ................................................ ....... . ........................... .. .........

Inspections:
Routine ............... ..............
Nonroutine ........... ..... .......... .

Source Material
2A (Formerly 2A-2E):

New licenses ........... .. -.. ..... ; ...................................... ..............
o Renewals . ... .......... ................. ...... :... ................................. ................ ... .............Amenents ........ .. ............... .....

Inspections:
Routine . .............. ... .... ......
Non routine .................... ......... ......... . .

Transportatior

Approval ....................................
.Renewal... ...... ............. .... ...................
Amendment........................ ....

12 Specialroects .................... ...... ............. ............ .

Based on one completed action In 1986.
2 No completed actions in 1986.
3 Full cost.

$167.200

1,670
159

(3)i

18,1001

150

53
371

150

(1)
.58

290

S 288,0OO

14,?003,74 00

56,300
6,500,

(2)

43,700
15.100

12,500
4.60D

43,500
(2)

15,300
424,000

(3)".$140,600

170,000

120,000

341,000
140,600

.103.200

(3)

164,o00
1,400

43,000
20,000

Ranrge of FY 1988 fees under'

proposed rule

From To

$190.30

2.500-
240

(3)
24,900-

150

80
560

$405,800
' 19;.500

5.100

84,900
9,800O

.. . ... .
317.100
27,00.

1,800
7,O0

80 67,900
V ( ) ............. ...... .....,
80 21,000

400 . 443,200

[FR Doc. 88-14335 Filed 6--24- 08:8:45 am
BILLING CODE 7590,01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 229

[Regulation CC; Docket No. R-06391

Availability. of Fund and Collection
Checks

AGENCY: l1oard of Governors. ofthe
Federal Reserve System.
ACTION: Proposed rule.

SUMMARV:.The Board is publishing
comment a proposed-rule amendiol

n Regulation CC, Availability of Funds - Secretary; or may be delivered to Room
and Collection of Checks (12 CFR Part B-2223 between 8:45 a.m. and 5:00 p.m.
229. as part .of its regulatory Allcomments received at the above
responsibility for the payments system address will be included in the public
under the Expedited Funds Availability file and may be inspected at Room B-
Act, The proposed rule prohibits certain 1122 between 8:45 a.m. and 5:15 p.m.
delayed disbursement practices:by FOR FURTHER INFORMATION CONTACT:
setting out requirements for the issuance: Elliott C: McEntee, Associate Director
o'er checks. . 0 s { 2/452-3920, Louise L Roseman,,.not ~ ~ DmE:Crments must be submitted on. sitn i(tr(O/5-84,rd

or before September 23, 1988. Panther. Analyst (202/452-2831),
ADDRESSES. Comments, which should , Division of Federal Reserve Bank."
.refer to Docket No, R-0639, maybe Operations, or Stephanie Martin,
mailed 6 the Board of Governors of the ' Attorney, Legal Division (20Z/45Z-3198y,
Federal Reserve System,,20th and C for the hearing'impaired onr.

for - .Streets, NW., Washington, DC 20551, TelecommunicationsDevice for the
g its Attention: Mr. WilliamW. Wiles, nt i
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Deaf, Earnestine Hill or Dorothea
Thompson (202/452-3544).
SUPPLEMENTARY INFORMATION:

Background
Delayed disbursement is the practice

of delaying payment of a check by
drawing the check on a bank Ilocated
in an area that is remote from the payee.
Delayed disbursement practices are
designed to increase the time it takes to
clear a check. These practices reduce
the efficiency of the check collection
syste b and increase the risks to
depositary banks, which must meet the
availability schedules of the Expedited
Funds Availability Act ("Act") (12
U.S.C. 4001-4010) and Regulation CC.
Delayed disbursement increases the
time for the collection and return of a
check as well as the costs to process
and transport the check, due to the
increased likelihood that the check must
be processed through multiple
intermediary banks. This delay may also
result in a check being returned after
funds must be made available for
withdrawal under the Act,

The Federal Reserve System has been
concerned with the problem of delayed
disbursement for a number of years. The
Board issued a policy statement on
January 11, 1979, that discouraged abuse
of the check collection system through
remote disbursement. The policy
statement enumerated the Board's
principal concerns with respect to
remote disbursement, including the risk
of loss to depositary banks and
recipients of remotely disbursed
payments, denial to consumers and"
small businesses of access to funds due
them (a problem Which has been
addressed, in part, by the Act and
Regulation CC), and the possibility of
unsafe or unsound banking practices
caused by unsecured extensions of
credit to customers whose funds at the
remote paying bank are not sufficient to
coVer the customei's checks. The Board
stated that it believes the banking
industry has a public responsibility not
to design, offer, promote, or otherwise
encourage the use of a service expressly
intended to delay final settlement and
that exposes payment recipients to
greater than ordinary risks.

On February 23, 1984, the Board
issued another policy statement that"
further discouraged the use of
arkahgements that result in a delay in
the collection and final settlement of
checks. In addition to reiterating the

'"Bank" Is defined in Regulation CC to include
ajl depository Institutions. A "paying bank" is the
bank that pays the check and Includes payable
through and payable at banks, A "depositary bank"
is the bankin which the check is first deposited.

concerns expressed in the 1979 policy
statement, the Board stated that delayed
disbursement results in higher
transportation and processing costs and
an increased possibility of check fraud.
The Board also stated that it intended to
monitor the success of Voluntary efforts
to reduce and eliminate the use of
delayed disbursement arrangements
and, if abuses continued, to pursue
appropriate action. In conjunction with
this policy statement, the Board
implemented the High-Dollar Group Sort
Program to reduce the level of float and
accelerate the collection of checks.

The Expedited Funds Availability Act
evidences Congress' intent to speed the
availability of funds to bank depositors
and, therefore, suggests that a-
reevaluation of delayed disbursement
practices is appropriate. Although many
classes of checks are subject to delayed
disbursement, the ramifications of
delayed disbursement are particularly
significant in the case of teller's checks.

Regulation CC requires a depositary
bank to make the proceeds of certain
checks deposited in transition accounts,"

including cashier's checks, teller's
checks,2 and checks drawn on Federal
Reserve Banks and Federal Home Loan
Banks (collectively "official checks"),
available for withdrawal on the
business day following deposit, under
specified conditions. If these checks are
drawn on a remote paying bank, the
depositary bank may not receive credit
for the check by the time funds must be
made available to the customer for
withdrawal. Thus, the practice'of
delayed disbursement permits a
depository institution issuing such
checks to impose costs, in terms of lost
interest, on other depository Institutions
and to retain for itself interest earned on
outstanding checks until the checks are
presented for payment.

A recent Federal Reserve Bank survey
of official checks indicates that
approximately 60 to 80 percent of
official checks are deposited in a bank
that is located in the same state as the
issuing bank. Some banks issue official
checks that are drawn on a paying bank
remotely located from the issuing bank.
In these cases, the paying bank is often
remotely located from the depositary
bank.

Prior to enactment of the Act, the
Board's ability to address delayed
disbursement abuses was limited to
discouraging such practices through
policy statements, and through Federal

2 Regulation CC defines "teller's check" as a'
check provided to a customer of a bank or acquired
from a bank for remittance purposes, that Is drawn
by the bank. and drawn on another bank or payable
tlirotigh or at a bank.

Reserve Bank services, such as the
High-Dollar Group Sort Program, which
accelerates the collection of certain
delayed disbursement checks. The
Expedited Funds Availability Act
authorizes the Board to make
improvements to the check system to
speed the collection and return of
checks, and, thus, to restrict delayed
disbursement practices. Specifically, the
Act gives the Board "the responsibility
to regulate any aspect of the payment
system, including the receipt, paymeht,
collection, or clearing of checks; and any
related function of the payment system
with respect to checks." (12 U.S.C.
.4008(){1).)

In December 1987, the Board
requested public comment on proposed
Regulation CC as well as proposals for
long-term improvements to the check
collection system. A number of
commenters on the proposed Regulation
CC cited the inequity of requiring the
depositary bank to make the proceeds of
official checks available for withdrawal
on the business day after deposit, if the
bank cannot receive credit for the check
by that time. Some commenters
requested that the Board restrict the
next-day availability requirement to
checks for which the depositary bank
can receive credit within that time.
. The Board specifically requested

comment on how to address delayed
disbursement practices and the practice
of issuing official checks payable in a.
different check processing region than
the issuing bank. The majority of
commenters addressing this issue
indicated that the practice of issuing
official checks drawn on another
institution located In a different check
processing region should be eliminated.
One commenter noted that delayed
disbursement of official checks may
have particular effects on deposits to
escrow accounts used in residential real
estate closings. Deposits to these
accounts are comprised predominantly
of official checks that must be accorded
next-day availability, although the -
depositary bank does not receive credit
for a portion of these checks until a later
date. The commenter noted that the
later return of these checks poses risks
to the escrow companies. Several other*
commenters (all providers of official
check services) opposed any regulatory
action to limit the location of the paying
bank.

Despite the past policy statements of,
- the Board, certain delayed disbursement

practices continue to be employed.
Many corporations and banks find
delayed disbursement attractive,
because the timing of the presentment of
'the checks theylissue, and hence

24094
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payment for thesechecks;.is delayed. '
giving the drawer of the check use of the
funds needed topay.ihe check for a
longer period of time. Delayed -
disbursementis also very profitable to'
the banks that provide such 'services.
These delayed disbursement practices,
however, often disadvantage the
depositary bank that sends the check for
forward collection as well as the
depositor of thecheck. The costs to the
depositary bank are particularly high in
the case of remotel) disbursed checks
that must be given next-day availability
under Regulation CC. Delayed
disbursement may also pose additional'
risks to depositary banks.

Certain banks, particularly savings
and loan'associations, credit unions,
and small commercial banks, issue
teller's checks as official checks r'ther
than issuing cashier's'checks (i.e., "
checks a bank draws on itself). Some
teller's checks are subject to delayed
disbursement, where the paying bank is
remote from the issuing bank in order to
extend the time within which the check
is'collected. In some cases these -checks
are drawn on a RCPC 3 routing number
rather than a Reserve Bank city routing
number, further delaying the 'collection
of these items.

Many member savings and loan,
associations draw checks on their
accounts at Federal Home Loan Banks
that are provided to customers as the
functional equivalent of teller's and
cashier's checks. In the case of Federal
Home Loan Bank checks, cheCks may be
issued by a member of one Federal
Home Loan Bank and drawn on another
Federal Home Loan Bahk.

Thdre are a number*of reasons, other'
tha delayed disbuisemenf, that banks
maywish to issue teller's checks as their
official checks. Due'to" specialization '
and economies of scale, certain banks or
other service providers can perform the
issuing, tracking, reconciliation, and
payment services associated with these
payment instruments at a lower cost ,
than can the issuing bank itself. These
types of arrangements are beneficial as
long as they do not rely on delayed
disbursement to achieve the cost
benefits.

Request for Comment
The proposed rule, which would be

effective April 1. 1989, would amend

" '"CPC" checks are drawn on depository
institutions located in areas designated within the
territories of Federal Reserve offices but outside
Federa rRdsreve cities. "City".checks are drawn on
depository institutions located in the same city as
the processing Federal Reserve office. When
deposited for collection. RCPC checks generally
must be deposited several hours earlier than city
checks in order to iecele-comparable availability. -

§ 229.36 of Regulation CC to provide that "10.lf-banks in the issuing bank's
.a bank that issues a teller's check must community generally do not collect
draw the check on or designate the checks through the Federal Reserve,
check'payable through or at a' bank such' should the availability schedules of one
that a depositary bank in the same or more correspondent banks used by
community as the issuing bank will be ' banks in that community be used to
able to receive credit for the check as determine whether the proposed
early as if the check were drawn on the regulation's standard for equivalent
issuing bank itself, For the purposes of availability has been met?
Subpart C. a teller's check includes a
check 'drawn on a Federal Reserve Bank iaitial Regulatory Flexibility Analysis
or a Federal Home Loan Bank. The - Of the items required to bb contained
Board is also publishing for comment a in an initial regulatory flexibility
Board interpretation of the proposed analysis by 5 U.S.C. 603(b), the first ("a

.rule to be added to the official description of the'reasons why action by '
Commentary contained in Appendix E the agency is being considered") and the
of Regulation CC. In addition, the Board second ("a succinct'statement of the
requests comment on: the following ,' objectives of, and legal basis for, the'
issues: proposed rule") are found elsewhere in,

I; Does the proposed regulation this preamble.
unnecessarily disrupf current The 1'equirements of the proposed rule

.correspondent relationships? If so., in- 'would apply to all banks subject to the
what way~s)? ' - rule regardless of size. The proposed

2.,Should the Board require that ' rule would affect any bank that issues a
official checks be conspicuously ' _ teller's.check that does not meet the
identified by labeling them in a.certain equivalent availability standard of the
wayand by prohibiting the label on * rule; the Board anticipates that a
other checks? If yes, what specific number of small banks will be affected
requirements should be imposed? by the rule. The Board considered

3. Should the Board require that the .' exempting very small banks, those that
name of the paying bank be printed fall below the threshold for filing reports
prominently and in a standardized of deposit under. the Board's Regulation
location on the check? .D (12 CFR Part 204)'(currently those with

4. Should the proposed regulation deposits of less than $2.9 million) from
further define the community in which the rule's requirements. If such an
the issuing bank is located? exemption were allowed,'however,

5. Should the proposed regulation's small banks would continue to be able
standard for equivalent availability be to engage in delayed disbursement of
tied to specific Reserve Bank deposit teller's checks, and depository banks,
deadlines that are applicable to checks ' which must make the proceeds of such
to be presented'in ' the paying bank's checks available for withdrawal , .
community? -according to the aailability schedules

6. Should the proposed regulation's of Regulation CC, wdld incur
standard for equivalent availability, be' ' additional costs and risk due to this
expanded to cover checks other than -practice. The Board belieVs that the'
officialthecks? problems of de!gyed disbursement can

7. Should the Board requireofficial ' b6 addressed only if the proposed rule'

checks not drawn on the issuing bank to applies to all banks.
be payable at multiple presentment; Because the proposed rule would only'
points? ' ' affect an issuing bank's choiceof the

8. Are the liability standards of ' paying bank for itsteller's checks,'the
Regulation CC, Subpart C. appropriate. 'Board does not anticipate that the rule
for violations of the proposed' will impose significant costs on small
requirement? banks other than the costs of changing
'9. Should the proposed regulation's paying banks and purchasing new check

standard for equivalent availability rule stock for those:banks that do not
provide an exception for official checks currently meet the equivalent ,
that do not meet the availability test, but availability standard. The Board does
that are likely to' be deposited at not anticipate that the proposedrule
locations distant from the issuing bank? would impose extra reporting or .
For example several commenters asked' recordkeeping burdens on small banks.
that'the practice of issuing official List of Subjects In 12 CFR'Part 229'
checks drawn on aNew York city
correspondent, regardless of the location Banks, Banking, Federal Reserve,
of the issuing bank to-remit funds to System.,., -
foreign payees not berestricted. Under' Fyr. the reasqns set out in the

what circumstances should an exception preamble. 12 CFR Part 229 is proposed.
Apply? " to be amended as follows:'

24o19 -
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PART 229--AMENDED]

1. The authority citation for Pdrt. 229
continues to read as 'follows:

Authority: Title VI of Pub. L. 100-86,101
Stat. 552, 635, 12 U.S.C. 4001 at seq.

2. The heading of § 229.36 is revised
and a new parigraph (e) is added to
§ 229.36 to read as follows:

§ 229.36, Presentment and Isiuance of
checks.

(e) Issuance of teller's checks. A bank
shall not issue a teller's check if a
depositary bank located in the same
community as the issuing bank would
not normally receive credit for the'check
as early as for a check drawn on the
issuing bank.

3. In Appendix E, the heading for
§ 229.36 is revised and a new paragraph
() is added to Appendix E, § 229.36 to
read as follows:
Appendix E-Commentary

Section 229.36 Presentment and Issuance of
Checks

(e) Issuanceof teller's checks. This
paragraph requires that a bank that issues a
teller's check must draw the check on or
designate the check payable through or at a
bank such that a depositary bank in the same
community as the issuing bank will be able to
receive credit for the check as early as if the
check were drawn on the issuing bank itself.
For the purposes of Subpart C, a teller's. .
check includes a check drawn on a Federal
Reserve Bank or a Federal Home Loan Bank.
Two banks are in the same community if they
are in the same city, town, or similar locality.
Under this proposed rule, a bank in Atlanta
could issue a teller's check drawn on aNew
York bank only if an Atlanta depositary bank
would receive credit for that check as
promptly as it would for a check drawn on
the issuing bank.I To determine whether a depositary-bank in
the same community as the issuing bank
would receive credit for the check as early as
it Would for a check drawn on the'issuing
bank, an issuing bank'may look to' the
availability schedule anddeposit deadlines
of the Fedenra Reserve Bank office that
serves the issuing bank. The applicable
deposit deadlines are the deadlines banks in
the issuing bank's communityWould
normally use to deposit checks drawn on the.
payihg bank. Thus, to determine whether a
teller's check meets the proposed rule's
equivalent availability test, the issuing bank
'must compare: (1) The availability its local
-Federal Reservepffice provides for checks
'drawn on the issuing bank and deposited at
the deposit deadline generally used by banks
.in the issuing-bank's community for collecting
such checks, with (2) the availability that'its
local Federal Reserve office proids-fr '

checks drawn on the paying bank and
deposited at the deposit deadline generally'
used by banks in the issuing bank's
community for collecting such checks. For'
example, if a Federal Reserve Bank provides
credit for checks drawn on a paying bank
located in another Federal Reserve district
that are deposited by the local Reserve
Bank's Other Fed deadline at the same time
as for checks drawn on the issuing bank that
are deposited at the local Reserve Bank's
RCPC deadline (which is later than the Other
Fed deadline), the equivalent availability test
would not be met if banks in the issuing
bank's community generally arrange their
transportation to the local Reserve Bank such
that the checks arrive for processing after the
Other Fed deadline, but before the later
RCpCr deadline. In this example, depositary
banks would receive credit for checks drawn
on the paying bank, located in another
Federal Reserve district, one day later than
they would for checks drawn on the issuing
bank.

Most checks cleared outside the Federal'
Reserve System are collected at least as
quickly as checks collected through the
Federal Reserve System, and therefore the
Federal Reserve Bank collection times serve
as reasonable proxies for collection times
generally. Availability under the Federal
Reserve's High-Dollar Group Sort Program,
however, may not be considered in , I
determining equivalent availability because,
in many cases, the collection times under this
program are not matched by the private..
sector, and therefore such availability does
not serve as an appropriate proxy for the
normal collection time. Moreover, the
depositary bank must incuradditional costs
to collect checks under this program.

An issuing bank that Issues a teller's 'check
for which equivalent availability ,
requirements are not met may be liable to the
depositary bank or others as provided in
§ 229.38. For example, an. issuing bank could
be liable to a depositary bank that suffers a,
loss resulting from Increased float or.due to a
late return ofa check if the loss would not
have occurred had the check met the
equivalent availability standard. Thii issuing
bank may be liabler for additional damagesl1f
it fails to act in good faith.

Board of Governors of the Federal Reserve
System, June 21, 1988.
William W. Wiles,
Secretary of the Liord
[FR Doc. 88-14359 Filed 8-2.-88: 8:45 am]
BWNG CODE 6210-01-M
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Federal Energy Regulatory,
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18 CFR Part101 .

Accountng for,rnasein h
Issued June 21, 198.

AGENCY: Federal Energy Re
Cnimimiasibn DOE.

ACTION: Notice of inquiry.

SUMMARY: The Federal Energy
Regulatory Commisfixon (Commission) is
issuing'a notice of inquiry 'Int the
effects of recent 'and-proposed actions of
the Financial Accounting Standards
Board (FASB) that would change the
way-regulated public Utilities account
'for certaii transactions in the riancial
statementc that they issue to the public.
This, notice of inquiry is intended to
elicit discussions regarding Statement of
Financial Accounting Standards No. 92,
"Regulated Enterprises-Accounting for
Phase-in Plans" (FASB No. 92). FASB
No. 92 sets forth certain criteria that
must be met in order for a regulated.
enterprise to capitalize deferred costs
incurred in connection with a new plant.

This notice invites interested persons
to iarticipate in the inquiry and to bring
to the Commission's attention any other
natters that they believe'will be useful.
DATE: Written comments must be
Teceived by August 22, 1988.

ADDRESS: All comments should refer to
Docket No. RM88-22-000 and'should be!
addressed to: Office of the Secretary,
Fedetal 'Energy Regulatory-Commission,
825 North Capitol Street, NE.,
Washington; DC 20426. "
FOR FURTHER INFORMATION CONTACT:
Joseph C. Lynch, Federal Energy
Regulatory Commission, Office of the
General Counsel, 825 North Capitol
Street, NE., Washington, DC 20428, (202)
357-8953.

SUPPLEMENTARY INFORMATION: All
persons interested in 'obtaining the full
text of this document for inspection and
copying'may do so during 'normal
busitie'6s hours in Room 1000 at'the.
Comiuiissibn's Headqarters, 825 North
Capitol Street, NE., Washington, DC
20426 In addition, tlieCommission
Issuanb Pos'tirig System (CIPS), an
electronic bulletin.board service,
provide access to the texts of formal'
docuhjehts issued by the Commission.
CIPS is ava'ilable at no chargeto the'
user and may be accessed using a
personal computer with a modem by
dialing (202) 357-8997: The complete text
on diskette in WordPerfect format may
also be purchased from the"

'Commission's.copy contractor, La Dorn,
Systems Corporation, also located in
Room 1000, 626 North Capitol Street,
NE.. Washington, DC 20426.

ia $ .... . L' Itroductjon ' "

The 'Fedeal Energy Regula 6 r
gtlatory.. Coniriiission (Commission) announces

an inquiry into the interrelationship
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between the Commission's accounting users of financial information. Those be recoverable out of future

authority and its Uniform System of standards are,'in effect, rules governing revenues, FASB Statement No. 71
Accounts, and the Security and the preparation of financial reports, permits a regulated utility to recognize
Exchange'Commission's (SEC) authority They are officially recognized as the cost in the future period or periods in
-over issuancq of financial statements, in authoritative by the SEC (Accounting which the related revenue accrues. This
light of recent ctioisby the Financial Series Release-No. 150, dated'December would not be true for unregulated
Accounting Standards Board (FASB). 20j 1973), and the American Institute of enterprises.6
The Commission seeks comments Certified Public Accountants (Code of The accouning profession, then, has
regarding the potential effects of Professiot4f Conduct hs adopted traditionally recognized that the
conflicfs that restult from FASB's actions January 12, 988). ratemaking process produces certain
and proposals on regulated enterprises,. Since its'inception, the Commission's 'economic effects not present in
investors, ratepayers, and the Uniforim.Systems of Accounts and" nonregulated industriesand has issued.
Commission's current regulations, and related financial reporting requirements authoritative pronouncements (such as
What Commission action, if ani, may be have been based on sound accounting FASB Stateent NO.71"and the
appropriate under the circumstances. principles applicable.to privately-owned• . I . .. ... addendumito, APB Opinioni No. 2, noted
1. Background business enterprises ingeneral withf.. -above) embodying this.principle. The

certain differences.to accommodate the, Commission has from time to time
Under section 301 of the Federal manner costs are recovered in cost- ' ' adopted revised accountingrues, where

Power Act [FA), 18 U.S.C. 825 (:1982}, ,based utility rates. These differeces appropriate to. do'so, .to -reflect new.
tle 'Commission has aitiohrity to r' I ecopnIze that under cost-based rate -
prescribe the mannerin which ' ' • regulation equity has a recordablec6st authorntative tccunting
jurisdictional utilities .are to maintain during'the ge.riod.of constr ctionof pronounceit nts, while continuing to,

their accunts ad records; The okeInto account the econmic.effectsthutility assets, and.'allow for the . o hratemkn pr ss. Fot;eape
Commission's authority over the - recording of so-called regula tor assets of the r"temaking proce example.

oin response to these pronouncemerits,accounts of the cotheanies pnder its or habilities..These differences hve not Commissidn (a) Adopted an' all
jurisdiction extends to the entire resultedin conflicts between the inclusive income statement;.bJ.made
business ofthese utilities and promotes ' Commission and the SEC in the past, in provisions for pinciples 'of" '
the uniform accounting that is essential part of the existence of FASB Statement comprehensive income tax allocaton a;'
in the electric utlity industry. ..' No. 71, Accoufiting'for the Effects of'. (c) issued regulations for recording of

The Commission.must haie available Cerfain Types of Regulation,8 and its. capital leases": and (d).issued .
to it for ratemaking purposes, under' . predecessor, the Addendum to the guidelines to electric utilii. ie arding
traditional cost-of-service regulations, a • Acdoin Pin eiples Board's (APB).Opn~nN.2; hsesateer implementation of testandards ~et-set of financial statements that enable' pilin N ciples Board's forth inrpSAS No. toRegulate.
to determine the:current cost of' ' .ec goize:tht difference mayrarise in , ntrps-p ccontin*or .'
providing service and to be able to the Application of generallyaclted ''d Abando'nitents and'Disallovarances 6f
monitor past performance'iinder ' accoiinting'prinibles (GAAP):' as, " ' 'ift C isfs (IssundbyFA:I1'iii

.. approved rates bk inspection.of ' between regulteid and nonregUlated "-.,"o" . ;'' : .
financial statements that compot with. businesses; because of the effebt,on .

the ratemaking principles used'to r .. eglatedb e of therajmakng : ...hus; there has been a mechanism.
develop them.'So-long as the buf' 'f process,a Phenosenor'otpresent Ii. ': al.ign titilitis o "observe bAAP that
Commission continues to.engage in cost-' 'nonregulated husinesses.These ' " ' at te same time recognizes hei r unique
of-service regulation, the Commission differences chiefly concern the time at. character as, cost-of-service regulated
must, then,'Tequire that its jurisdictional which various items'enter into the . enterpriseso This mechanism has.6en4

utilities nMaintain thejr accounts in a determination of net income in ' dbalanced'anccomni ° da ti b n'
manner that reflects the. economic accordance with-the principle of . between the accounting.profeosi~nn and .
effects of regulation. ' ' matching costs and rev nu. For the Commission, with each recognizing'

The 'SEChas statutory authority to example, ifItis clear that a current cost
establish financial accounting and ' ' ' . Order No. 505.B, Accountinitfo're ium.
reporting standards for publicly-held The UniformSyslem of Accounts, frelectric Dlsou4nt and Ex ense of Issue ec.,50FpC 591 (JL4y.companies under the Securities and utilities became effective June 1.193A; the Uniform 8,197 ), 42 iiR37,970 (July 26, 1977) reug. dgeied,'59EchmangeAct'of 1934 Scies 97n System of'Accounts for gas utilities became FPC 1796 (Sept. 7.1977) (Order No:506-8).
Exchange.At*of 1934. Since 1973 the effecti e January 11940. . .' Order'No. 389, Revisions in Uniform'Systemof ,

-
SEC has recognized the FASB as the : Issued December, 1982 (FASB Statement No. 71). Accounis and Annual,Reports Form.Nos. I and 2,'.
designated organiiation in the private Addendum to APSBOpinion No. 2 (Accounting for Re ortlng'Year i97O, 42FPC 831 (Oct. 9, 989).,
qector responsible for eitablishing fr the investant Credit), issued December, 1982 ' re',h8.,did,4i. 2FPI 1100i (Dec. 1r8,1933 FR .
financial accounting and reporting (APIJ Opinion.No.2) ' )' 17,4 c,. . ." ' '

standards. • miss.~n of t-e "- i. O .... G Ceneraikheceptedaccouriting priniples ' ' Orde'No.'14,, Wegulastons Implemening Toax
standards. nem'ssand n of the FAS5 is- to . .AAFpYIs a t~ehnicai teimnin firiancial accouhiing. - Normalization for'Certain'RefletiniTimlng"."
establish and GAAPeficompassrs ihe conventions; rules and;. DiffiR'nces in theReqo ,gtion f EMpense or_._:."
financial accounting and reportlngfor proceduren ncessary to efine accepted accounting Revenues flr R_ oemaking end IncomeTax
the guidance and education of the • ' iractidee aiatartular iline. GAAPihcorporaies' Purpo245.FERC atat. nd Reg..[legglatlons "'
public, includigsur a a nd '" thea'counti'gp8fesiftbn's consensti"st .t .r' Preemotes197an-1] - ,0,224 (Nay'8 , 1981'),48FR . "

partici:la' time as to which economic iesoarces end' ?6,613 (Mai 14,1985).'. . -"' " --
obligitions should be recorded as assets.and ,. , rQrder No.390,Revtsiqns to Public Utility and -
liabilities by flnapcial accounting, Which changes ii INatural 'Gas'Copuny Classlficatipn,Crtera., ".

"Sue Senate Report No. 021. 74th Cong. 1st Sees., assets end -liabilities should be recorded. when " Uniformi System' of Accdunts for.Form Nos. 1. l-F;*2
accompanying 12796, p. 53 (1933), Which became ' 'these changes should be recorded. hdw the assets " and 2-A and Related Regulain, [Re ulationa "
Parts i and Ill of the FPA: cf. Schneidewind, et al v. kind liabilities and changes in them should be . Preambles 198219851 FRCIStsts, ahdReg.. 30,586-
ANR Pipeline Co.,4t al.. U.S- No, 88- mefisured, what information should be disclosed (1984.49 PR-32.490'(Aug 4. 1084].. ' '

988. slip op. at 10 (Mar. 22.1988). " ' and whlt financial statoments should be prepared- 10O CA 6 Iesissued March.11,.1987. , ,
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the obligation of the other to present
financial information properly allowing
for the economic effects of the
ratemaking process.

Admittedly, the Commission's'
recognition in financial statements of
certain types of assets and liabilities
and its recognition of income and
expense over different time frames is
different and may not be appropriate'for
enterprises not regulated on a cost-of-
service basis. Up to this point, however,
the Commission has concluded that
these differences are important so that
utilities' statements will be presented to
the public on a sound and meaningful
basis and will be consistent with the
economics of the regulated utilities.''
The Commission's accounting and
reporting requirements have been
adopted bynumerous state regulatory
commissions in regulating retail rates for
electric and gis service.,

IlL Recent Developments •

FASB has recently -issued statements
that may change the Way 'egulated
public utilities'account for certain -7 '*"
transactions in the financial Statemenits
that they issue to th'e public. For
example; in August 1987, FASB issued"
Statement of Financial'Accounting
Standards No. 92;-'Regulaterd
Enterprises-Accounting for Phase-In
Plans" (FASB No. 92), setting forth
certain criteria which must be met in
order for a regulated enterprise to
capitalize as an asset all costs incurred
in connection with a new plant, recover
of which has been defeiwed by a
regulatory body. For plants completed-
before January 1, 1988, and plants on
which substantial physical construction
has been performed before such date, -

FASB No. 92 requires that all deferred'
costs be recovered within ten years'of
the date the deferrals begin.

In addition, the percentage increase in
rates scheduled under the phase4n plan
for each future year can be no greater"
than the percentage increase in'rates-
sched'led under the plan for each
immediately preceding year. If all
criteria of FASB No. 92 are not met, the
regulated utility may not capitalize any
of the deferred costs allowed under the
phase-in plan in its financial statements
issued to the public, but must reflect the
deferred costs as a loss in the current
year. For plants on which no substantial'
construction has been performed before
January 1, 19M8, recovery of costs under
phase-in plans cannot be reflected by.
the utility for figancial reporting

.See Order No. 505-B. supra n. 0 at 594-5.

purposes regardless of the length of the
phase-in.' 2

Phase-in plans are a way of allocating
over time the cost-of providing service in
a manner consistent with regulatory.
objectives and the public interest.'A
phase-in schedule, although achieving-
,different expense recognition in
particular periods than would the
application of generally accepted
accounting principles to a nonregulated
enterprise, does not disallow costs from
rate recognition, but simply provides for
recovery of those costs in a later period.
Where it is probable that the costs
deferred through the phase-in schedule
will be collectible through future rates,
the deferrals are regulatory-created
assets that properly require recognition
on the balance sheet filed with the
Commission.
. The Commission has recently
addressed the question of whether, in
light of FASB No. 92, public utilities
subject tothe Commission's jurisdiction
can" contin ue to maintain their books
and accounts in accordance with the
Comnission's Uniform System of'
Accounts. In Arkansas Power'& Ligt
Company (Arkansas) 3 and in Kansas
.Gas and Electric Coampany (Kansas), '4
the Cohlmission. noted that it must have
available for ratemaking purposes a set
of financial statements that will enable
it to determine the current cost of
providing service under its adopted
scheme of regulation. The Commission
must also be able to monitor past
performance under approved rales by
inspection of financial statements that
comport with the ratemaking principles
used to develop them. The Commission.
decided that this could only be*
accomplished if financial statements
prepared for ratemaking purposes are
prepared in a manner that reflects the
economic effects of regulation.' 5
Because in each case it was probable
that the deferred costs would be
collectible through future rates, the
Commission allowed both-utilities.to
continue to record as assets ontheir,
books and records, in accordance with
the Uniform System of Accounts, the
deferrals accrued under their respective
phase-in plans even though neither plan
conformed to the requirements of FASB
No. 92.

The Commission appreciates FASB's
desire for a high level of assurance that

12 FASB issued FASB No.92 beaause it was
soncerned that phase-in plans "have evolved'
to open -ended plans that deferred costs indefinitely
and promised recovery only when. and-if, future
demand grew to the point that the capacity in
question was needed." FASB No. 92 at 24 57

,41: Tl-RC 61,034 (1987.
14 4F PERC 61.240 (1988). -

I 41 FERC at 61,0Q4..

phased-in costs will actually be
recovered. However, a-difficulty with
FASB No.. 92 is that, for phase-in plans
that do not conform to its criteria,
recognition .of costs consistently with
the way costs are recognized by
enterprises that 'are not regulated will
reduce income available for debt
coverage and for dividends on common
and preferred stock. This is true even
though future revenues are to be
provided for the costs on a deferred
basis, because costs and revenues
would not be matched on the financial
statements. This accounting may drive
up the cost of capital and could have a
long-term, detrimental effect on
ratepayers as the increased cost of
capital is recovered in rates. Also, as
capital becomes more difficult to obtain,
or as its cost rises, utilities may be less
likely to agree to phase-in plans.

.On May 20, 1,688, the SEC determined.
not to institute. proceedings on Arkansas
Power & Light Company's (AP&L)
petition for a declaratory order that
would have allowed the company to'
continue~recording as assets on its'
financial'statements filed with the SEC-
certain costs associatedfwith AP&as "'
Grand-Gulf-phase-iiiplan (plan assets)
-even though the plan'did not meet the
requireinxnts of-FASB No. -92: J6 Under
the Commissioh's order in Arkansas, "7
AP&L may continue to record plan
assets in its books and records and in
the financial statements that it publishes
ahd files with the Commission. In the,
SEC's view, AP&L could achieve
conpliance both With SEC's rules and
stalements of policy and' With' the
Commission's order in Arkansas, supra,
in one of tw0ways. First, AP&L could
file finiancial statements with the SEC in
conformity with FASB No. 92, while.
maintaining underlying accounts to be
filed botiwith the SEC and with the
Commission that do' notconform to
FASB No. 92. Alternatively, AP&L could
apply FASO No. 92 to both its financial
statements and the underlying accounts
filed with the SEC while filing separate,
financial statements and underlying
accounts with us that do not conform to
FASB No. 92. According to the SEC this
latter alternative would result in no
conflict with its rules and policies so
long as AP&L did not distribute to its
shareholders or publish under federal
securities law requirements the financial
statements thatit filed with'the
Commission.' .

" Letter fromi SEC to APaL and Middle South
Utilities. Inc., dated May 20, 1956. (Letter).

I I Supr n;' 13 '

I Letter al. .

24098 :
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It appears that the SEC and this data, views or arguments on issues the Commission!s regulations governing
Commission are in some instances raised in.this Notice of Inquiry; While the purchase and sale. of electricity
viewing differently how financial the Commission desires comments on between electric utilities and qualifying
statements should be prepared in order the specific questions posed in'this- small power production and-
for each commission to carry out its Notice of Inquiry, it also encourages" cogeneration facilities (qualifying,.
respective responsibilities under its parties to comment on any aspect-of the facilities) under section'210 of the Public
governing statutes. Thus, the SEC'for its issues raised ifi the discussion. Utilities Regulatory Policies Act (10
purposes has decided-to follow the Commenters should not feel obligated to U.S.C. 824a-3 (1982).
direction indicated by FASB while the respond to every question. Responses. The Commission is requesting
Commission believes that effective can be limited to the questions that supplemental comments on whether the
regulation requires that utilities' books ' address the commenters' principal Commission should codify in the final
and recor4s reflect the economic effects concerns. To the extent thatseveral rule in this 'docket, the position the
of that regulation, even if that means 'groups or individuals may-have similar Commission adopted in Orange &
that-in certain instances-a utility'sbooks interests, they are encouraged to file RocklandUtilities, en. With respect to

•and records may not conform to FASB ' joint comments. in' RN. .. .. . ..92. ' ' T oit c .t a ~ i~ the o ra tes for th e w h olesa le p u rc h as e ' in-
or r areas where FS's Comissio~6 s . t interstate commerce of electric energy

There are o rareaswner. s. !C IWRurges.oommeers by an electric-utility from a qualifying
recent acoions provide-for cst - provide a 3 to 5 page executivk suinmary 'facilityI thatexceed the purchasing
recogiition different'y.than may be: :of their positions on'the issues raised. tilit aappropriatefor our regulatory purposes. -Commenter's should' double spacethbr- belimited to this issueConl,;n . "hop d
These areas invlve acc6unting for comments, provide a concise description DATES: Comments on tisnotice must be
pensions' (FAS Statement 837 and 88;' identifying themseveih.use the same ' received by Monday, July 18, 1988.'ReA y
issued December, 1985 ), fdaccounting -niumbring system as ihe. Cnimission's " comments must not exceed 15 double-'
for income taxes (FASB Statement No.' "'Notice of'lnquiiy wlen'ans'wering ', spaced phges.
96, issued December, 1987) . 'questiong,'and indicateby 'N/A"'whei , n o ,i a 1 cp,,8 of
IV. Q"estions ' ' 'they navenot ans*ered a'question. ' '. '- A R..'

'All coments mustbe received by' ' all cQ ,i n is should be fie wth th
Because of the above recent actions uAust 2, 1 8 Co mmenti Vill be Officeof.the Secretary, Federal Energy

*by FASB, the SEC and the Commission, placed i the ubi file establs, - Regulitory Commission, 8-25North
and the importance of the .questioni, that 'thisdocket and'will be fivailable for Capitol Street NE.,Washington; DC
they raise, the Commission believes it - ublidinspe'tion in the Public Reference .20426 and should refer to. Docket.No.

"'appropriate to solicit comments on these Room, Ro 1000 i 825 North Capitol RM8.-8i0 (Supplemental Comments).
matters. The Commissionsolictts, t NE , Wnton DC durng Participants in the public heaiings in
Sresponsep to' the fll6wingquestions. -Sreu E. us inesor's.Cpies of. tbisdoket scheduled foIr July 21 and

The ! st of questions is notehaustis ' Cmns will b available for -: July 2Z., 1 98, may .comment on the ',
Those 'responding to tis Notice of- p-rchase . ' matte, sin this :notice.' -.
Inquiry should feel free to raise any. -' ' ' .' All writteh-comiefitswillbepladed
other uestiohs 'or te- make14ay': List of.ubjects in- 18FRPart - ' inftheComiissiozi's:public files'and will
commentswhic will aid the ' -Electric 6we ,Electriciitilities '&be avaiable for public inspection inthe'..
Commission. ' ' Reporting and recordkeepirig ' " Comission's DivisionofPublic.

(A) Would the potenai~l.confli6cts that requirements, Uniform system of Information, Room 1000, 825 North
resutlt from recent actiofis'pf FASB; the ' accounts, . Capitol Street, NE., Waihington, DC
SEC. and the Commission have an effect B' ' ' t 20426, during public business'hours.,
on regulated companies, regulators By the-direction f FoRFURTHER NFORMATION COTACT:
investors, and the public gendrally? If L " • ' Thomas J. Lane, Office of the. General
'o, how? A aDActing Seretary ie 8 8 ' ' ' Counsel, Federal Energy Regulatory..[FR M. 88-14409 Filed 6-2488:8:45a Commission, 825 North Capitol Street,
accounting pronouncenments give 'BILL0.N CO7C ST-0-M NE.,'Washington, DC 2042, (202) 357-
adequate recognition to the economics ' ' 8530, ,
of the'ratemaking process? If not, what ... UPPLEMENTARY INFORMATION. In
action if any, should be taken? 18'CFR.Part 292 ' addition• : addition to publishing the full text of this

(C) Would the SEC's prohjibiion ' Docket No. RM88-6-000] tocpbis the ll texo this
against circulating to investors the doument in the Federal Register, the
financial statements filed with this Administrative Determinationof Full Commission. also provides all interested
Commission have an effect upon" A'oided Costs,.Sales O Power to Personn oPPouniyonpt orcopy.
regulated utilities, consumers or Qualifng Facilities, and "the contents of this document during
investors?. .".Intere to Fa.il ; tfor normal business hours in Room 1000 at• investo-s? . - ..... •onnectlon Faclifes eqsor" _,, __. .. ,,k. .... o

(D) What effgct. if any. Wo~ld the 'Supplemental dornments ,:the 'Commission's Headquiarters, 825 '{D} hat ffec~if ny, 0 d he : " .. . . .- North Capitol Street, NE,,Wdishifigton,'

maintenance of different sets of books,' ' - r
records, and financial statduwnts'haire Issued June16,198:. DC 20426 '

on utilities, consumers and investors? 'AGENCY: Federal Energy Regulatory' The Commission Issuance Posting
(E) Are these concerns of sufficient Commission, DOE. System (CIPS, an electronic bulletin

importance to warrant arulerhaking ' ACTION: Notice requesting supplemental' board 'service, provides access to the
and, if so, what rules should the texts of formal documents issued by the,
Commission promulgate? c ' ' Commission. CIPS is available at no
V. Request for 'b ' - SUMMARY: The Commission issued a ' charge to the user and may be accessed

Public Comments notice of proposed rulemaking (NOPR} using a personal computer with a '
The Commission invites all'interested in this docket on March 16, 1988 (53 FR " ' -

personsto submit written comments, .. 9331 (Mar. 22, 1988)) proposing to amend '43 PERC 161,087 (1088):

.24099
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modem by dialing (202) 357-8997. The
complete text on diskette in
WordPerfect format may also be
purchased from the Commission's copy
contractor, La Dora Systems
Corporation, also located in Room 1000,
825 North Capitol Street, NE.,
Washington, DC 20426.
1. Introduction

The Federal Energy Regulatory
Commission (Commission) is requesting
supplemental comments on whether the
Commission should codify in the final
rule in this docket, the position the
Commission adopted in Orange 8'
Rockland Utilities, Inc. I withrespect to
rates for the wholesale purchase in
interstate commerce of electric energy
by an electric utility from a qualifying
facility that exceed the purchasing
utility's avoided cost.

I1 Background and Discussion
The Commission issued a notice of

proposed rulemaking (NOPR).in this
docket on March 1,.1988. The NOPR
proposed to amend the Cimmission's
regulations governing the, purchase and
sale of electricity between electric
utilities and qualifying small power
production facilities (QFs) under section
210 of PURPA.0 Under- the Commission's
regulations implementing section 210 of
PURPA, a utility is not required to pay
more than its "avoided costs" for

K purchases from now QF capacity In the
absence of a negotiated rate.4 "Avoided
costs" are defined as the incremental
costs to an electric utility of electric
energy or capacity or both which, but foi
the purchase from the 1QF or [QFsJ,
such utility would generate itself or
purchase from another source".

Petitioners for rehearing of the
Commission's decision in Ornge 8
iockland have asserted that the Orange

80 Rockland order has generic
implications far beyond the facts
presentedin that proceeding and that
the position adopted by the Commission
more properly should be the subject of a
rulemaking proceeding.e The
Commission agrees that its decision in
Orange 8Rocklond has generic
implications,jand is therefore
responding to the many rehearing
requests for a generic proceeding by
expanding the scope of this docket to

,43FERC1 1,07(1588).
53 FR 9331 (Mar. 22.1988).

316 US.C. 824a-3 (1982)..
* 428CFR 292.304(a) (19871.
b18 CFR 292.1O1(b){) (1987).

See. e.q. Requests for Rehearing by Long Lake
Energy Corporation. the Public Service Cimmisslot
of the State of New York, and the National
Independent Energy Producers. Docket No. EL7-
53O0.

address the issue of whether the
Commission should codify in its
regulations the position adopted in
Orange &'Rocklond. 7 The Commission
will address this issue in the final rule.

11. Environmental Review
The Commission has already

determined that an environmental
impact statement (EIS) is not required in
this rulemaking proceeding. This notice
merely expands the Commission's
proposal In this docket and also
addresses oully the issue of establishing
electric rates. Therefore, it is not
necessary for the Commission to
prepare an EIS on this issue.8

Furthermore, codifying the Orahge
Rockland decision in the Commission's
regulations would not have a significant
effect on the human environment.
Absent the ability to set rates for
wholesale purchases from QFs In
interstate commerce above avoided
cost. states will still retain the ability to
favor preferred technologies through
other means.

IV. Comment Procedures -

The Commission invites Interested
persons to submit comments on-this
notice requesting supplemental
comments. Comments must be received
• by July 18, 1988. Reply, comments must

be received by August-15, 1988. Reply ;
comments must not exceed 15 double,
spaced pages. An original and 14 copies
of all comments should be filed with the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North -.

Capitol Street, NE., Washington, DC
20420, and should refer to Docket No.
RM88-6-000. Participants in the public
hearings In this docket scheduled for
July 21and July 22,1988, may comment
on the matters in this notice. . -

All written comments will be placed
in the Commission's public files and will
be available for public inspection in the
Commission's Division of Public
Information, Room 1000, 825 North -.

Capitol Street, NE., Washington, DC
20426, during regular business hours.

List of Subjects in 18 CFR Part 292
Electric power plants, Electric utilities,

Natural gas, Reporting and
recordkeeping requirements.

In consideration of the foregoing, the
Commission proposes to amend Part

7 See e.q. Requests for Rehearing by Bechtel Civil,
Inc.. and the Independent Power Producers.of New
York. et of., Docket No, EL87-53-000.

0 In the Commission's regulations implementing
- the National Environmental Policy-Act of 199(42 -

U.S.C. 4321 (1982)). the establishment.of just and
reasonable electric rates is categorically.excluded
from requiring an EIS. See 18 CFR 380,4(4)(15)
11987).

292, Chapter 1, Title 10, Code of Federal
Regulations, as set forth below.

By the Commission. Commissioner
Trabandt concurred in part as to the request
for public comment and dissented in part as
to the position the Commission adopted in
Orange 8 Rockland Utilities, Inc.
Lois D. Cashell,
Acting Secretory

PART 292-REGULATIONS UNDER
SECTION 201 AND 210 OF THE PUBLIC
UTILITY REGULATORY POLICIES ACT
OF 1978 WITH REGARD TO SMALL
POWER PRODUCTION AND
COGENERATION

1. The authority citation in Part 292
continues to read as follows:

Authority: Electric Consumers Protection
Act of 198. Pub. L. 99-494, Department of
Energy Organization Act, 42 U.S.C. 7101-7352
(1982); E.O. 12009, 3 CFR 1978 Comp.. p. 142:
Independent Offices Appropriations Act. 31 .
U.S.C. 9701 (1982); Federal Power Act, 10
U.S.C. 79la-825r (1982): Public Utility
Regulatory Policies Act, 16 U.S.C..2601-2845
(1982), as amended.

2. In § 292.304. paragraph (a)-
inroductory text Is added to read as
follows:,

§292.304 Rates for Purchases.
(a) Rates forpurchoses. A state has

no authority to establish rates for the
purchase of energy. or capacity from a
qualifying facility above the purchasing
utility's avoided cost.

[FR Doc. 88-14407 Filed 8-24-88; 8:45 am]l
BILLING CODE 4741-M'

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 ahd 602
[INTL-255-S6J

Incme"Tixes; Income of Foreign
Goverhments and Internatoal
Organizations
AGENCY: Internal Revenue Service,
Treasury.
ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: This document contains
proposed income tax regulations
relating to current taxation of income of
foreign governments from investment
sources within the United States. This
action is necessary because of changes
to-the applicable taxilaw made by the
Tax Reform Act of 1986 In the Rules
and Regulations portion of this Federal

24100
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Register, the Internal Revenue Service is •
issuing temporary regulations relating to
these matters. The. text of those
temporary regulations also serves as the
comment document for this proposed
rulemaking.
DATES: These regulations are proposed
to be effective for taxable years
beginning after June'30,1986. Written
comments and request for a public
hearing must be delivered or mailed by
August 26,1988.
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, (Attention: CC:LR:T,
INTI6-285-88), Washington, DC 20224.

* FOR FURTHER INFORMATION CONTACT:
David A. Juster of the Office of
Associate Chief Counsel (International),

* within the Office of Chief Counsel.
Internal Revenue Service, 1111
Constitution Avenue, NW,,Washington,-
DC 20224 (Attention:-CC:LR:T {INTL-
285-88)) (202-260-6384. not a toll-free
call).,"
SUPPLEMENTARY INFORMATIO: .

'PaperwoirkReduction Act
The collection of information - -

contained In this notice of proposed
rulemaking has been submitted to the -
Office-of Management and Budget for
review in accordance with the.
Paperwork Reduction Act of 1980'(44
U.S.C. 3504(h)). Comments on the
collection of information should be sent
to the Office of Information and
Regulatory Affairs, Office-of -

' Management and Budget, Washington,
- DC 20503, attention . Desk Officer for -

Internal Revenue Service, with copies to
the Internal Revenue Service, I

-.Washington, DC 20224. Attention: IRS
Reports Clearance Officer TR:F. -*

The collection ofinformation in this
regulation is in § 1.1441-8T (b}-':This
information is required by Internal

- RevenueService to avoid withholding of
- tax at source with regard to specific

types of income received by foreign
governments and international
organizations. This-information will be
used by withholding agents to verify
that specific items of income'received--
by such foreign governments or
international organizations are excluded,
-from gross income by reason of section
892 and are therefore exempt from
withholding under section 1441. The
likely respondents are foreign
governments or international
organizations.
Estimated Total Annual-Reporting

burden: 45,000 hours. .
Estimated Average Annual Burden Per

Respondent: 15 hours.
Estimated Number of Respondents:

3000.

EstimatedAnnual Frequency of.
-Responses: Annually. '

Background
-" The temporary regulations published
in the Rules and Regulations portion -of

,this issue of the Federal Register add
new § § 1.892-T through .1.892-7T and
1441-8T. The final regulations that are
proposed to be based on the-temporary
regulations would amend 26 CFR Parts 1
and 602. For the text of the temporary
regulations. see [T.D. 8211] published ii
the Rules and Regulations portion of-this
issue of the Federal Register.

Special Analyses
These proposed rules are not major

rules as defined i Executive Order
1i91i. Therefore, a Regulatory Impact
Analysis is not required. Although this
document is a notice of proposed
rulemaking that solicits public.
comments; the notice and public
procedure requiremenis-of 5 U.S.C. 553
do not apply because the regulations
proposedherein -are interiretative..
Therefore' an initial regulatory -
Flexibility Analysis is not required-by
the Regulatory Flexibility Act (5 U.S.C.
Chapter }.3. "

Comments and Requestlfor a Public
Hearing

Before adopting as final regulations
these proposed regulations,
consideration will be given to any
written comments that-are submitted
(preferably a signed original and seven

, copies) to, the-Commissionerof Internal
Revenue. All conunents Will be -
available for public-inspection and
copying. A'public hearing will be held
-upon written request to the
Commissioner by any person who;has
submitted written comme h ts.If a public
hearing is to be held, notice of the time
and place will be published in the
Federal Register. .
Drafting Information .

The principal author-of these
r regulations is David A. luster of the
Office of-Associate Chief'Counsel-
(International), within the'Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated

* in developing the regulations on matters
of substance and style.

List-of Subjects -

26BCFR 1U61-1 Through 1.997-1
Income taxes, Corporate deductions,

Alieis, Exports, DISC, Foreign
.investment in U.S., Foreign tax credit,
FSC, Source of income, U.S. investments
abroad.

26 CFR 1-441-1 to :1.1465.2.

Income taxes, Aliens, Foreign
corporations.

26 CFR Port 602

Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

The temporary regulations, tT.D.
82111, published in the Rules and
Regulations portion of thisissue of the
Federal Register, are hereby also
proposed as final regulations under
section 892 of the Internal Revenue
Code of 1980.
Lawrence B. Gibbs,
Commissioner of Internal Revenue.
[FR Doc. 83-14428 Filed 8-24-08; 8:45amr
WLUNG CODE 4630-1-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining, Reclamation

-and Enftcement

30 CFR Parts 736, 740 and 750

Surface Coal Mining and Reclamation
Operations; ApplicationFee for Permit

-to Conduct Surface Coal Mining and
Reclamation Operations; Application .
Fee for Coal Exploration Permit, Fee
for Processing Permit Revisions,
Transfersand Renewals; Notice of
Public Hearing

.AGENCY: Office of Surface Mining
,.Reclamation and Enforcement, Iterior.

ACTION: Notice of public hearing.

-. SUMMARY: The Office of Surface Mining
* Rdclamation -and Enforcement(OSMRE)

of the U.S.Department of the Interior
(DOI) is announcing a public hearing to
be held in Denver, Colorado July 13,
1988, on the subject of proposed permit
fees for OSMRE permitting actions. This
hearing is being held in response to
several requests that a hearing be held
in Denver. This hearing will be held in
addition to the hearing scheduled for
July 11,1988 in Washington, DC:
DATESk OSMRE will hold a public
hearing on the subject of proposed
permit fees for OSMRE permitting
actions, on July 11, 1988, in Washington.
DC, beginning at 9:30 a.m, as announced
in the Federal Register on.May 17, 1988
(53 FR 17568). In addition, in response to
requests from members of the public,
OSMRE is announcing a public hearing
to be held July 13, 1988, in Denver,
Colorado, beginning at 9:30 a.m.
ADDRESSES: The Washington, DC
hearing will be held in the Department
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of the Interior Auditorium, 18th and C
Streets NW, Washington, DC. The
Denver hearing will be held at Brooks
Towers, Second Floor, 1020 15th'Street,
Denver, Colorado, beginning at 9:30 a.m.
FOR FURTHER INFORMATION CONTACT:
Adele Merchant, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, 1951
Constitution Ave., NW., Washington,
DC 20240; Telephone (202) 343-1864
(Commercial or FTS).'

SUPPLEMENTARY INFORMATION: On May
17, 1988, OSMRE published in the'
Federal Register a proposed rule to
establish a system of fees to be paid to
OSMRE by applicants to obtain
prQcessing and issuance of surface coal
mining and reclamation permits apd
coal exploration permits, and renewals,
revisions and'transfers of existing
peiits, in Federal program States, on
Federal lands where OSMRE issues a
permit, and on Indian lands, (53 FR
17568). That notice announced a public'
hearing scheduled for'July'11, 1988, in
Washington,'DC on the proposed-rule, tc
be held upon request. In response to
several requests that the hearing be,
held, OSMRE Will be holding the. hearinE
in:Washington, DC as scheduled:"

The purpose of this notice is to'
announce that an additional hearing will
be held July .13, 1988,'in-Denver,
Colorado, beginning at 9:30 a~m. local,
time (See "DATES" and. "ADDRESSES')
and continuing until all persons in
attendance'wishing to testify have been
heard. This hearing is being held'in
resporlse to'several requests that a
hearing be held in Denver.

.These hearings will be transcribed. To
assist the transcriber and to ensure an
accurate record, OSMRErequests that
persons who testify at a hearing give the
transcriber a'copy'of their testimony. To
assist OSMRE in preparing appropriate.
questions, OSMRE also requests that
persons who plan to testify submit fo
OSMRE an advancecppy of their
'testimony. These may be hand-delivered
'to the Office of Surface Mining
Reclamation andEnforcement, -
Administrative Record, Room 5131, 1100
L Street, NW., Washington, DC 20240; or
mailed to the Office of Surface Mining
Reclamation and Enforcement,
Administrative Record, Room 5131-L.
1951 Constitution Avenue, NW.,
Washington, DC 20240.

Date: June 22, 1988.
Richard 0. Miller,
Acting Director, Office of Surface Mining
Reclamation and Enforcement.
[FR Doc. 88-14368 Filed 8-24-88; 8:45 arm]
BILLING CODE 4310-00-1

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD-8s-391

Drawbridge-Operation Regulations;
Atlantic Intracoastal Waterway, NC

AGENCY: Coast Guard, DOT.'
ACTiONNotice of proposed rulemaking.

SUMMARY: At the requests of the North
Carolina Department of Trinsportation
and the Mayor of the Town of Surf City,
North Carolina, the Coast Guard is
considering a change to the regulations
governing the drawbridge across the
Atlantic Intracoastal Waterway at mile
260.7, in Surf City, North Carolina, by
restricting the bridge openings during
the boating season. Thisproposal is
being made to alleviate vehicular traffic
congestion caused by excessive bridge
openinks. This action should I
accommodate the needs of vehicular,
traffic, while still providing for the
reasonable needs of navigation..
DATE:' Comments must be received on or
b'ore August'11. 1988,
ADDRESSES: Commrents should be "
mailed to Commander (ob), Fifth Coast
Guard District, 431'Crawford Street,
Portsmouth, Virginia 23704-5004.The
comments and other materials
:referenced in this notice will be
available for inspection and copying at
the abdve'address, Room 507, between 8
a.m. and 4 p.m., Monday through Friday,,
except holidays. Comments may also be
hand-delivered. to this address.
FOR FURTHER INFORMATIOM CONTACT:
Ann B: Deaton, Bridge Administrator, at
(804) 398-222.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rulemaking by
submitting written views, comments,
data, or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence With or any
recommended ,change in the proposal.
The Commander, Fifth Coast Guard
District, will evaluate all
communications received and determine
a course of final action on this proposal.
The proposed regulations may be
changed in light of comments received.

Drafting Information
The drafters of this notice are Linda L.

Gilliam, Project Officer, and CDR Robert
J. Reining, Project Attorney.

Discussion of Proposed Regulations
The North Carolina Department of

Transportation and the Mayor of the

Town of Surf City, North 'Carolini,'have
requested that the NC 50 drawbridge
over the Atlantic Intracoastal Waterway
be regulaied to open on' ther hour, daily,
between 7:06 am: an'd 7:l00pm. year-
round or from March 15 through
November 15 if the year-round request is
denied. This requestis being made as a
result of thi stead' increase of pleasure
craft. traffic on the AICWW since 1985,
resulting in' excessive diaw openings,'
which are dausing vehicular traffic.
congestion'on NC 50.

A review of the drawlogs indicales".
that drawbridge'openin4s are steady'
from January through Decembei with the
largest number of openings occurring
from March throqgh November. The
current operating schedule for this
drawbridge is on the hour, daily;"
between 7,00 a.m. to 7:00 p~m.. from May:
'1. through.October 31.In 1987,:the :' - r
drawbridge at Surf tity opened a' otal
of 5035 times and. the average daily
traffic count came to 6800, Vehciular
traffic has increased from
approximately 3700 in 1972 to 8800 in
1987. These figures appear'to support'
the t6wns'request to r'* eglate the
drawbridg'eyearrotind.:The bridge at
Wrighteville:Beach North Carolina,
which is located 12.,6 miles north" of the
Sirf Citybridge, operates with a
restricted schedule year-round.

Separate regulations have not been
proposed.for the months of December,,
January and~kbruary in order to avoid
confusion on opening times for both
motorists 9nd boaters.

Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Order 12291 on Federal
Regulation and non-significant under the
Department of Transportation regulatory
policies and procedures (44 FR 11034;

'February 26, 1979).
The economic impact of this proposal

is expected to be so minimal that a full
regulatory evaluation is unnecessary.
This conclision isbased on the fact that.
this'proposal is not expected to haire'
iny effect on commercial navigation or
on any businesses that depend on
waterborne transportation for successful
operations. Since the economic impact
of this proposal is expected to be
minimal, the Coast Guard certifies that,'
if adopted, it will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 33 CFR Part 11.7.

'Bridges.

I
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Proposed RegulatiOns -

In consideration of the fre-oing- the

Coast Guard proposes to amend Part 117
of Title 33, Cod6 of Fedtral;Regulations
as follows:

PART -117-DRAWBRIDGE." - "
OPERATION REGULATIONS -

" i The authority citation for Part 117'
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1,05-1(g).

2. In § 117.821, paragraph (b)(4) is'
revised as follows:

1 117A821 Atlantic Intracoastal waterway,
Albermarle sound to Wrightsvile Bach,
North Carolina

(b)* *" - "

(4) S.R. 50 bridge, mile 260.7, at Surf
-City, NC, between 7:00 a.m. and 7'.00
p.m., must open if signaled on the hour.

Dated: June 15, 1988. - -

A.D. Breed, r

RearAdmiral, US. Coast Guard. Comuander.
FifthCoast GUad DiStrt. -

[FR Doec. 88-14423 'Filed .24-8:8:45 am]
BILUNG CODE 4910-14-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Health'Care Financing Administration

42 CFR-Part 440

[BERC-407-P.

Medicaid Program; Coverage of
Personal-Care Services
AGENCY: Health Care Financing
Administration (HCFA). IHHS.lI
ACTION; Proposed rule.

SUMNARY: We are proposing to amend
Medicaid regulations on personal care
services furnished to a recipient. The.,
regulations would clarify the types of
services that maybe covered; specify
thesupervisory requirements.for"
personal care service attendants, and
provide For review and-reauthdrization.
of the plan of treatment at certain
intervals by the physician.-

,The proposed changes are intended to
ensure.consistency among States in
coverage of personal care services and
to improve program management at both
the State and Federal levels.
DATE: Commnents will be considered if
we receive'thei at the appropriate
address, as provided below, no later
than 5:00 p.m. on August 26.1988.
ADDRESS: Mail.comments to the -.
following address: w..

Health Care Financing Administration
Department of Health and Human

Services
Attention: BERC-407-P1
P.O. Box 26676
Baltimore, Maryland 21207.

If you prefer, you may delivhr your
comments to'one of the following,

,.addresses:
Room 309-G, Hubert H;.Humphrey

Building
200 Independence Ave., SW.
Washington, DC

or
Room 132, East High Rise Building
6325 Security Boulevard
Baltimore, Maryland.

In commenting, please refer to file
code BER C-407-P.

Cdmments'will' be'available for public
inspection'as tlieyare received, .
beginning aeiproximately three weeks
after publication of a document; in,
Room 309-G of the'Department's offices
at 200 Independence Ave., SW.;
Washington, DC, on Monday through
Friday of each week from 8:30 a;m. to
5i00 p.m. (phonef202-245-4890'.
FOR FURTHER INFORMATION, CoNTACT.
Thomas HoYer, (301) 966-4607.-
SUPPLEME ATARY INFORMATION:

i. Background -

A. General
' Personal care services are

noninstitutional, medicaly-orienled
tasks of types discussed in-section (C),
below, that are necessitated by a,
recipient's physical or mental , . .
impairment. They primarily imiolve
"hands-on" assistance with a recipient's
physical dependency needs :(as opposed
to purely housekeeping requirements).
These tasks performed in the recipient's
home by a personal care attendant are
similar to those that would normally be
performed by a nurse's aide if the
recipient were in a hospital or nursing
home. The purpose of personal care is to
accommodate.the need for relatively
unskilled maintenance or. supportive
nursing care furnished in 'the home.

B. Statute and Ri-,ufations

The Medicaid program funds a variety
of medical.and remedial services set .
forth in title XIX of the Social Security

- Act :(the Act}. In addition to the specific
services authorized by sections
1905(a)(1) through (20) of the A'ct,
section 1905(a){21) permits the Secretary
to specify other medical and remedial
services ab Medicaid-covered. Under
this a uthority, the Secretary has
included personal care sevices, as
described in regulatioris at 42' CFR
440.170{o.

The regulations, ho w;ever dlein"e .
personal care services'only in'very
gene6ral terms, and-stiite'that personal

-care services in a recipienf' 7shome
meands 'services prescribed by a
physician in accordance with the
recipient's -plan of treatment and
provided by an individual who is--

(1) Qualified to prbvide-the services;-'
(2] Supervised by a registered nurse;

and
(3) Not a member of the recipient's

family..
A more specific personal care

definition has for many years been
included in Medicaid program
guidelines. In.9rder to clarify the
regulations, we now propose essentially
to incorporate the elements of the
guidelines' more detailed personal care
definition as part of the regulations

'themsel es.

C. Current-Policy

Currently r 22 States include this.
optional benefit in their Medicaid plans.
Under current Medicaid policy, .
(Medicaid Assistance Manual, section
5-140-O.-'Personal Care Sei'vices in
Recipient's Home". issued in 1979),
personal'care services are characterized
as services that primarily i nvolve direct -

patient care. This hands-on. patient -care
can include activities such as assisting'
with administration -of medications,
eyedrops, and ointments aswell-as
providing needed assistance.or -

supervision with basic personal hygiene,
eating, grooming, and toilefingt. I does
not,'however, include skilled services
that are appropriately furnished only by
'a registered nurselicensed practical
nurse, therapist, or similar health
professional.

While the primaryfunctionof the
personal care attendant is to provide

* direct patient care, the attendant,. under
current policy, may also perform.
incidental household or chore services
necessary to prevent orpostpone,
institutionalization of the recipient.
These services may include maintaining
a.safe and clean environment in areas of .
the home used by the recipient, for
example, changing of bed.linens, light
housecleaning, rearranging furniture to
assure that necessary supplies or
medication are accessible to the -
recipient, and laundering essential to the
comfort and cle'ariliness of therrecipient.
These services may also include
services that ensure the recipient's
nutritional needs are met, such as the
attendant's assistance with meal - --
preparation (which may include grocery.
shoppig) -and washing utensils used to

- prepare and serve the recipient's food
during the attendant's visit.
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D. Prograj Experienoe
.Existing longstabdiig guidelin

section 5-140-00 of the Medical
Assistance Manual clearly state
under the personal care benefit.
household tasks rperfo med'shou
purely incidental to the patient's
care needs," and th'at homemake
services furnished in isolaton

are -not reimbursable undei title
* * *because they are not medi
needs." Although thtise 'Carifyin

." provisions appear in the interpre
giidelinbi, the'language of the cd

* regulation, is inore 'g heral. Most
have implemented personal care

- services in a manner that is cons
with the guidelines; however, soi
States have claimed FFP for serv
a purely housekeeping nature.
Therefore, in order'to ensuie
appropriate attention to patient
and to ensure that thi's, benefit is
consistently implemented in the,
that we in'tended, We are 'clarifyi
regulations to apply the concepts
contained In the'longstanding
interpretive guidelines. .

We are also taking this opport
make certain additional clarifica
the personal care services defini
we believe are appropriate. For
example, although the curent:
regulations require personal care
services to be "prescribed by a
physician in accordance with the
recipient's plan of treatment.", th
not, specifically address the need
reassessment of the recipient's p
treatment by'a physician once it

established. Thus, once a physici
prescribesa personal care services
benefit conceivably could, be ava
indefinitely and the services, proe
remain unchanged, even if the
recipient's condition 'changes. In
addition, the-'regulations require
services be provided by an indiv
who is "qualified," and who is "n
member of the recipient's family
do not define these terms, which
been subject to varying interpret
We believe that revisions are ne
the current regulatioris toclarify
elements of the personal Care ser
definition.

IL Provisions of the Regulations

To address the problems disciu
we are proposing the following c
to the regulations:

A. Clarification of Types bf Cov
Services

We would amend the regulatic
clarify the types of services that
be covered as personal care serv
The regulations would specify th

personal care benefit can -fdlude'"K -' , services.would be.considvred an -

e incidentAl householdand chore services, integral part of a regipient's personal ... .
but only whenthiey are furnished as an ,.care when the services are directly

that : integral rbut subordinatepart of. -....,. :related.-to4 condition or medical seA'ice,
.i]hy program of'personal care furnished reflec'ted in. the re6ipient's plan of '.

ldbe diredtly to the recipient (that is, the treatnment an&are/funishiedin
health s .ervices are directly-related,,to'a p.. .; *.e~nuction withanii'ectpersinal~care

recipient's medicalneeds and are servioe.Wepropose that household-oe
4 - ifurnished in conjunction with, but .chore services would be considered-a..
X subordinate to. direct patient care). " aubordiatpar tof a recipients -,

Cal ,Under the revised 42 CFR 440.170(f), personal care if-theyaccount for no:

a personal care services would include .. More tban.one.thrd of the.tqtal4ime . - -

tive those tasks directed at the recipient or. ,e4pendedi4ring, a.isit orpersonal
rrent his or her immediate environment that p. carq seryicesidelivery: Webelieieth~t
States. are medically-oriented (that'is, direct .. . suchmafte limit- isnecessary in6de to

- patient care, as well as tose household • express cleftply in theregulations our

istent andchore.services that are furnished as :- intended characterizatipnrof pe pnail
mse an integral but subordinate part of the care services as services that-primarily
dces of personal bare furnished directly to the involve direct patient care, and to

recipient). The services may be facilitate application of this policy....,"
furnished in the home.(which.does not.. Howeveri..we-welcome commentsIon

'ate. include a hospital, skilled nursing -posibie.cri't~ria that could ensure that
facility (SNF). intermediate care facility household-br.chore services are covered

manner (ICF), intermediate care facility.fbr the aspersonal care services only when
ng the mentally retarded (ICF/MR), or. other .. they are incidental to direct patient care.

institution as defined in 42 CFR ,We note that services not meeting these
435.1009). Services also may be requirements might be covered under

. furnished in connection with occasional Medicaid in the context of a home and
unity to brief trips made outside the home for the community-based services waiver under
tions in purpose of enabling the recipient to . section 1915 of, the Act. More generally,
tion that receive medical examination or these, services are (and traditibnally

treatment on other than an inpatient , have been) covered under social
basis, or for shopping to, meet the " services programs, including Title XX of
recipient's health care or nutritional the Act (Block Grants.40 States for .
needs. The regulations have always Social Services), under which a State
described this benefit as personal care has the option to use Federal funds to

ey do services "in the recipient's home"; provide funding for homemaker services.
for therefore, we are limiting'coverage to

Ian of include only brief occasional trips B. Qualifications and Supel'visoryIa of i c u eo yb i f R equirem ents-
is ' outside the home, in order to preserve e
inn . the character of the benefit as-primarily The current requirement;'under 42
s, the involving services furnished in the' , CFR 440,170(f) that personal core
;ilable recipient's place of residence (as services must be provided by an
vided indicated previously, FFP is not individual qualified to provide the

available under this benefit for services would'be clarified 'to specify
individuals who reside in institutional. that the State will determine what, if

that settings). (We note that in situations any, qualifications the, attendant must
idual where the services provided meet.'The current definition simply says ....

ot a, predominantly involve extensive travel that services provided by a "member of
" but outside the home, the optional the family" are not covered and does ,, , -
have transportation benefit (42 CFR not 'specify who is included in the term.
atlons: 440.170(a)(3)(iii)) permits coverage of the The revised regulation adopts the .....
eded in' services of an attendant to accompany a definition of an "immediate relative"
these' recipient on travel needed to secure the 'used in Medicare 'regulations located at
rvices .. recipient's medical examination or 42 CFR 405.315(a); Thus, the current.term'

treatment) "member of the recipient's family"
Personal care services would not would be-defined as: (1) Husband and,

include skilled services that may be wife;(2) nattiral'parent, child,rand'
ssed, performed only by a health professional. sibling; (3) adopted child. and adoptive
hanges In order to address the problen we have parent;- (4) stepparent, stepchild,.

experienced under current regulations ,' stepbrother, and stepsister, (5) father-in-
'red withrespect to household chores, we law, mother-in-law, son-in-law,

would.specify-in the revised § 440.170(o - daughter-in-law brother-in-law,, and
that. household or chore services would sister-in-law; (6) grandparent and

ms to . be included when furnishedas an grandchild. We Invite comments on the
would. Integral but subordinate part of the ' *. use of this proposed definition in',:.ices. ' personal Care that is furnished directly connection withpersonal care services,
at the to the fecipient. Household or chore ,,especially as to.whetherthis definition-
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may-limr it availability of the services in
any geographic'areas. -' ' -

The current' requirement for"
supervision by a 'registered nurse would'
be expanded to require a visit to the -
recipient at least. once every .8 months in
order to assess the recipient's health, the
quality of personal- care services
received, and-the recipient's need for
continued care,.and to review the
recipient's plan of treatment.

However, this supervision
requirement would- at the same time be
made more flexible, by allowing States
to have the supervision performed by
either a registered nurse or other
licensed practitioner of the healing arts.
acting Within the scope of practice'as
defined under State law' The latter
category is one that is currently
employed in Medicaid.regulations
regarding coverage, of laboratory
services (§ 410.30(a)),' licensed
practitioner services (§ 440,60(a)),
diagnostic.services § 440.130(a)),
preventive services (§ 440.130(c)), and
rehabilitative services (§ 440.130(d)).

C Plan of Treatmeit
We would amend § 440.7.0(fJ'to

- provide for physician review and-
reauthorization of the recipient's Plan of
treatment and review of the medical
records at least once every 6 months
when the need for services continues
beyond 6 months. (The physician would.
not be required to visit/the recipient in
order to perform the review and
reauthorization. Compensation for the
physician's services would be
determined by the State.) We would
also require that the personal care
seriices that the recipient needs be'
included in the plan of treatment. These
proposals would provide'grdater
assurance that such care'meets the '
recipient's, needs and is furnished only
to those who require it. This is the'same
type of requirement now in effect for
institutional and home health services.

Ill. Regulatory InipactAnalysis
Executive Order (.0.) 12291 requires

us to prepare and publish af initial -

regulatory impact analysis for a
proposed rule that meets the criteria' of a
"major rule". A rule is major ifits
implementation would be likely to result
in:

(1) An annual effect op the economy
of $100 million or more;'

(2) A major increpse in'costs.or prices
for consumers, individuial industries,
Federal,. State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on.'
Competition, employment, investment,
productivity, innovation, or on the
abilityof United States;_based : • - ;.

.enterprises to compete with foreign: -
based enterprides in' d6restio br'dxport'
markets.'

In addition,:we usually prepare ahd'
publish an initial regulatory flexibility
analysis consistent with the Regulatory
Flexibility ActIRFA) (5 U.S;C. 601'
through 612] unless the Secretary .
certifies that the proposed rule would
not have .a significant economic impalct
on a substantial number of small

..entities.
This proposed rule would not have an.

annual effect on the economy of $100
million or more. However,. only a few,
States account for most-of the personal
care service expenditures under -
Medicaid. We assume that this rule will
have an effect primarily on those States.
and the providers of personal care
services in those States. Further;,

. although neither, States nor the .
Individual recipients receiving personal
care services are small entities under, •
the RFA, the providers of those services
are. Although we do, not believe that. this
proposal will have a significant impact
on affected States and entities, we are
voluntarily providing the following'
analysis, which, in combination with the
,preamble of this proposed rule, fulfills
the objectives of E.O. 12291 and.the
RFA.

Generally, States with higher overall
expenditures have more recipients
receiving services. However, per capita
expenditures also may vary significantly
among States 'depending upon the State
plan and operational definition of
personal care services.

To the extent that personal.care
services are being claimed whendirect
patient care is not required, we expect
that clarifying the definition of Covered
personal care services could save
money in Federal Medicaid
expenditures. In FY 1985, total Federal
and State Medicaid expenditures for
personal care services came to over $800
million. Costs and savingb'attributable '

,to these regulatory changes are difficult
to estimate with certainty, because we
do not- have detailed data on' personal
care expenditures and patient

conditions from the 22 States that cover
.those services, Moreover, we cannot
predict; what changes States, night make
in their arrangements for services. .

Requiring-greater physician review of
personal care services, as well as more
frequent supervisory visits to recipients
receiving those services, would result in
additional Federal and State pr6gram:- '
expenditures that could at least partially
offset the'savings from more' closely "
c6ntrolled coverage.We are unable to
estimate -these potential costs, because
we do not havespecifiC da1a on the
nmber of recipients who receive ...

personal care serv ices, the periods over
which those services are furnished, or
the froquendy-with which',visits , -
currently are made. However; the:
number of these recipients could be
quite large.(possibly on-the order of
300O0"lat any given time). Thus, the
additi'onal expenditures could be
substantial. This:may, in part, be offset..
however, by the increased termination
of services that are no longer necessary,
mnde podssible by the increased level of
physician feview, An additional effect
of increased physicidn-review would lie
a potential for improved quality of care,
by assuring greater consistency between

services furnished and recipie'nt need. '
, As notedearlier, States may consider

the option of utilizing home and
community-based services. Under a
home, and c6mmunity-based services
waiver, States ha e flexibility in
defining services, subject to Federal
approval; and provided that recipient
health and safety are"adequately
protected .

Also, sectidn 1102(b) df the Social
Security Act requiies the Secretary to
prepare a regulatory impacf analysis for
anyproposed rule that may have a
significant impact on the operations of a
substantial n'umber'of'small rural
hospitals. Such an analysis must
conform to the pi'ovisions of section 603
"of the'RFA. For-purposes of section
1102(b) of the Act, we define a small',
rural hospital as a hospital with fewer
-than 50, beds located outside a
metropolitan statistical area. We have
determined, and the Secretar certifies,
that this proposed rule would not have a
significant impact on the operations of a
substantial number of small rural:
hospitals.

IV. Information Collection RequirementS

These proposed changes do riot
impose informatibn collection
requirenqents.,Consequently, they need
not be reviewed by the Executive Office
of Management-and Budget (EOMB)
under the authority of.the Paperwork
Reduction Act of 1980 (44 U.S.C. 31501 et
seq.).

V. Response to Comments

Because of the large number.9of
comments-we receive on proposed
regulations, we cannot acknowledge or
respond to them individually. However,
in preparing the final rule, we will :
consider all comments received timely'
and respond to the'major issups in the
preamble to that rule.

List of.Subjects in 42CFR Part 440

'Grant' r6grams-health,.Medicaid.
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42 CFR Chapter IV would be amended
as set forth below i *

Part 440 is amended as follows:

PART 440-SERVICES: GENERAL
PROVISIONS

Subpart A is amended as follows:
1. The authority citation for Part 440

continues to redd as follows:

Authority: Sec. 1102'of the Social Security
Act (42 U.S.C. 1302).

2. Section 440.170 is amended by
revising paragraph (f) to read as follows:

§ 440.170 Any other medical care or
remedial care recognized under State law
and specified by the Secretary.

(f) Personal care services. Unless
-defined differently by a State agency for
purposes. of a waiver granted under Part
441,.Subpart G of this chapter, and .
except as specified In paragraph (f(4) of
this section, "personal care services"
means medically-oriented tasks,
directed at the recipient or the
reciplent's immediate environment, that
are necessitated by his or her physical

'or mental condition. The following
requirements apply:

(1) The services are prescribed by a
physician in accordance with the
recipient's plan of treatment and are
included in that plan, and, when the
need for the services continues beyond 6
months, the plan of treatment Is
reviewed and reauthorized by a
physician at least once every 6 months.

(2) The services are furnished by an
individual who-

(i) Meets any applicable qualifications
for the-provision of these services that
the State chooses to establish;

(ii) Is not an immediate relative of the
recipient, as defined in 42 CFR
405.315(a); and

(iii) Is tinder the supervision of a
registered nurse (or other licensed
practitioner of the healing arts acting
within the scope of practice as defined
under State law) who, at least once
every 3 months-

(A) Visits the recipient to assess his or
her health condition, the quality of
personal care services received, and the
need for continued care; and

(B] Reviews the recipient's plan of.
treatment.

(3) The services are furnished-
(i) In the recipient's home, which does

not include a hospital, skilled'nursing
.facility, Intermediate care facility,
intermediate care facility for the
mentally retarded, or other institution as
defined in § 435.1009 of this Subchapter;
or
(n) In connection with occasional brief

trips made outside the home for the

purpose of enabling the recipient to,
receive medical extamination or
tregtment on other than an inpatient
basis, or for shopping to meet the
recipient's health care or nutritional
needs.

(4) "Personal care services" do not
include-

(i) Skilled services that require
professional medical training; or

(ii) Household or chore services,
unless furnished as an integral but
subordinate part of the personal care
that is furnished directly to the recipient.

(5) For purposes of paragraph (f)(4)(ii)
of this section, household or chore
'services are considered- I

(i) An intergral part of a retcipient's
personal care if the services are directly
related to a medical'condition or service
reflected In the recipient's plan of
treatment, and are furnished in
conjunction with direct patient care; and

(ii) A subordinate part of a recipient's
personal care if the services account for
no more than one-third of the total time
expended during a visit forpersonal
care services delivery.'

(Catalog of Federal Domestic Assistance
Program No. 13.714, Medical Assistance
Program)

Dated: November 3,1087.
'William L. Roper.
Administrator, Health Care Financing
AdministratiOn.

Approved: February 4.1988.
Otis B. Bowen,,
Secretary.
[FR Doc. 88-14374"Filed 6-24-88; 8:45 am]
BILLING CODE 412Oo1-M

VETERANS ADMINISTRATION

48 CFR Parts 809, 810, 814, 816 828,
852, and 870

Acquisition Regulations; Packaging

Requirements; Estimated Quantities

AGENCY: Veterans Administraton.

ACTION: Proposed regulations.

SUMMARY: The Veterans Administration
(VA) is proposing to amend the"
Veterans Administration Acquisition
Regulation (VAAR) to clarify the VA's
right to repackage shipments at the
contractor's cost should noncompliance
with packaging requirements occur, and
to allow contractors to bid for
Department' of Memorial Affairs annual
monument requirements at less than 75
percent of the annual estimated
quantity. These amendments will
enhance competition and increase
supply sources which should lower
costs. This regulation also contains
certain tqchnical amendments to correct

erroneous references, reflect new
organizational titles, correct erroneous
terminology and delete duplicative ..
coverage already provided for in the
Federal Acquisition Regulation (FAR).
DATES: Comments must be received on
or before July 27, 1988. Comments will
be available for public inspection until
August 8, 1988.
ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding
these regulations to the Adminstrator of
Veterans Affairs (271A), Veterans .
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420. All written
comments received will be available for
publicinspection only in the Veterans
Services Unit, Room 132 at the above
address, between the hours of 8:00 a.m.
and 4:30p.m., Monday through Friday
(except holidays), untif Augdst 8, 1988.
FOR FURTHER INFORMATION CONTACT
Marsha I. Grogan, Acquisition Policy
Staff (93), Office of Acquisition and.
Materiel'Management, (202) 233-3784.
SUPPLEMENTARY INFORMATION: The VA
is proposing revision of two clauses in
VAAR 852.210-76 and.852.216-70.

The clause at 852.210-76 is revised to
clarify the VA's.right to either reject or
repackage shipments that do not comply
with specified packaging requirements
and charge the contractor for the actual
cost of the repackaging..

A new.paragraph is added to the,
estimated quantities clause at 852.216-
70 to allow. bids from contractors for
less than 75 percent of the Department
of Memorial Affairs annual
requirements foD monuments.

Executive Order 12291
Pursuant to the memorandum from the

Director, .Office of Management and
Budget, to the Administrator, Office of
Information and Regulatory Affairs,
dated December 13, 1984, this final rule
is exempt from sections 3 and 4 of
Executive Order 12291.
Regulatory Flexibility Act (RFA)

Because this proposed regulation does
not come within the ferm "rule" as
defined in. the RFA (5 U.S.C. 601(2)), it is
fot subject to the requirements of that
act. In any case, this change will not
have a significant impact on a ,
substantial number of small entities
because the provisions are primarily
clarifications of existing procedures
which will not significantly impact the
private sector.

Paperwork Reduction Act
I This proposed regulation requires no
additional information collection or

[
-24106-



Federal Register / Vol. 53, No. 123 / Monday/, June 27,'1988 / Pr6posed Rules

recordkeeping reqpirement upon the
public.

List of Subjects in48 CFR Parts 809, 810,
814,'816,828, 852oand 870

Government procurement..
Approved: June 16, 1988.

Thomas K. Turnage,'
Administrator.,

48 CFR Parts 809, 810, 814, 816, 828,
852 AND 870 are proposed to be
amended as follows:

PARTS 809, 810,814, 816, 828, 852 and
870-[AMENDED]

1. The authority citation for Parts 809,
810, 8-14, 816, 828, 852 and 870 continues
to read as follows:

Authority: 38 U.S.C. 210 and 40 U.S.C.
480(c).

809.270, 809.404, 809.405, 810.007, 814.406,
816.7001, 828.7101, 852.233-2, 870.112
[Amended]

2. Sections 809.270, 809.404, 809.405,
810.006, 810.007, 814.406-3, 814.406--4,'
816.7001, 828.7101, 852.233-2, and
870.112 are amended by removing the
words "Office of Procurement and
Supply" wherever they appear, and
inserting in their place, the words
"Office of Acquisition and Materiel
Management."

3. Section 809.106-1 is amended by
revising the last sentence in paragraph
(c) to read as follows:

809.106-1 Conditions for preaward
surveys.
* * * * *

(c) * * On-site evaluation will be
made at least annually and recorded on
VA Form 10-2079, Inspection Report of
Bakery..

4..Section 810,006 is amended by
revising paragraph (e)(1) to read as'
follows:

810.006 Using specifications and
standards.

(e) * * *
(1) All binding or rebinding of books,

magazines, pamphlets, newspapers, slip
cases and boxes will be procured in
accordance with Government Printing
Office (GPOI specifications and will be
procured from the servicing GPO
Regional Printing Procurement Office or,
when appropriate, from commercial
sources as prescribed in Subpart 808.8.

5. Section 814.201 is amended by'
revising paragraph (b) to read as
follows:

814.201 Preparation of invitations for bids.

(b) Invitations for construction
contracis will bear the applicable IFB,
number and project number, if assigned.
* * ,,* .* *

814.407-1 [Removed]
6. Section* 814.407-1 is removed.

814.407-71 [Amended].
7, Section 814.407-71(b) is amended by

removing the word "station," and
adding-in its place, the word "Facility."

8.'Section 816.102 is amended by
revising paragraph (b) to read as
follows:

816.102 Policies.
* * * , * *

(b) Contracts of the type specified in
paragraph (a)(3) of this section which
include an economic price adjustment
provision other than those contracts
awarded by the Department of
Memorial Affairs for monuments or
those contradts that contain the clause
for service contracts (FAR 22.1006(c)) -
require the prior approval of the
Director, Office of Acquisition and
Materiel Management '(90). The request
for approval shall clearly set forth the
need for the provision.

9. Section 828.106-6 is added to read
as follows:

828.106-6 Furnishing Information.
'The head of the contracting activity as

defined in 802.100 shall be the agency
designee referenced in FAR 28.106-6(c)
to furnish copies of payment bonds to
requestors except for contracts awarded
by the Office of Facilities. For those
contracts, Office of Facilities contracting
officers shall be the Agency designee.

10. Section 852.210-76 is amended by
revising the clause to read as follows:

852.210-76 Noncompliance With
packaging, packing, and/or marking
requirements.
* * * * *

Failure to comply with the'packaging.
packing and/or marking requirements
indicated herein, or incorporated herein by
reference, may result in rejection of the
merchandise and request for replacement or
repackaging, repacking, and/or marking. The
Government reserves the right, without

obtaining authority from the contractor, to
perform the required repackaging, repacking.
and/or marking services and charge the
contractor at the actual cost to the
Government for the same or have the
required repackaging, repacking, and/or
marking services performed commercially
under Government order charge the
contractor at the'invoice rate. In connection
with any discount offered, time will'be
computed from the date of completion of such
repackaging, repacking and/or marking
services.
(End of Clause)

11. Section 852.21-70 is amended 'by
adding paragraph (e) to read as follows:

852.216-70 Estimated 4uantities for
requirements contracts.
, ", * * *

* (e) The following clause will be used
for Department of Memorial Affairs
contracts for monuments:

Estimated Quantities
(date)

As it is impossible to detqmine the exact
quantities that will be required during the
contract term, each bidder whose bid is
accepted wholly or in part will be required to
deliver all articles that may be ordered
during the contract term; except as he or she
otherwise' indicates in his or her bid and
except as otherwise provided herein.oBids
will be considered if made with the proviso
thatthe total quantities delivered shall not
exceed a certain specified qtiantity. ,The fact
that quantities are estimated shall not relieve
the contractor from filling all orders placed
under this contract to the extent of his or her
obligation. Also, the Veterans Administration
shall not be relieved of its obligation to order
from the contractor all articles that may, in
the judgment of the ordering officer, be
needed except that in the public exigency
procurement may be made without regard to
this contract..
(i3nd of Clause)

870A12" [Amended]
12. In 870.112, pargraph (b) is amended

by removing the words "Data -
Management and Telecommunications,"•
and adding in their place, the words
"Information Systems and
Telecojnmunications."

13. Section 870.112 is amended by
removing the words "Procurement and
Supply," wherever they appear, and
adding in their place, the words
"Acquisition and Materiel
Management.".

[FR Doc. 88-14195 Filed 6-24-8: 8:45 am]
BILLING CODE 8320-061 '
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This section of the FEDERAL .REGISTER
contains documents other than rules or.
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings,. delegations of
authority, filing of petitions and *
applications and agency statements of
organization and functions are. examples
of documents appearing in. this Section.

ACTION
Agency Information Collection
Activities Under OMB Review

AGENCY: ACTION.
ACTION: Information, collection request
under review.

SUMMARY: This notice sets forth certain
information about an information
collection proposal by ACTION, the
Federal Domestic Volunteer Agency.

Background
Under the Paperwork Reduction Act

(44 U.S.C., Chapter 35), the Office of
Management and Budget (OMB) reviews
and acts upon proposals to ollection
information from the public or to impose
recordkeeping requirements. ACTION
has submitted the Information collection
proposal described below to OMB. OMB
and ACTION will consider comments on
the proposed collection of information
and iecordkeeping requirements. Copies
of the proposed forms and supporting
documents (requests for clearance (SF
63), supporting statement, instfuctions,
transmittal letter, and other documents)
may be obtained from the agency
clearance officer.

Need and Use: Study mandated by
Congress (Pub. L 99-551, section 416) to
evaluate RSVP and SCP Family
Caregiver Programs which provide,
through volunteers, respite services 'to
families caring for frail or disabled
relatives. Findings will provide
information useful for technical
assistance and program development
and monitoring. Key Words: Program
evaluation, Volunteer services.

To Obtain Information About or to
Submit Comments on This Proposed
hIformation Collection, Please Contact
Both:
Melvin E. Beetle, -ACTION Clearance

Officer, ACTION, Room M-601, 806,
Connecticut Ave. NW., Washington,
OC 20525, Tel: (202) 634-9318.

And .... ,

James-I-ouser, Desk Officer for
ACTION, Office of Management And
Budget, New Executive Office Bldg..
Room 3002, Washington, DC 20503.
Tel: (202) 395-7316.
Office of ACTION issuing the

Proposal: Office of the Inspector
General, Program 'Analysis and
Evalua tion Division.

Title of Form: OAVP Family Caregiver
Evaluation.

Type of Request: New.
Frequency of Collection: One time

only.
General Description of Respondents:

RSVP and SCP project directors, station
supervisors, volunteers, elderly clients
and family caregivers.

Estimated'Number of Annual
Responses: One.

-Estimated Annual Reporting or
Disclosure Burden: 1337.8.

Respondent s Obligation to Reply:
Voluntary.

Date: June 21, 1988.
Melvin E. Beetle,
ACTION Clearance Officer.
[FR Doc. 88-14405 Filed 6-24-t-8: 8:45 aml
BLL4UG CODE 6050-M-N

DEPARTMENT'OF AGRICULTURE
Animal and Plant Health Inspection

Service

[Docket No. 88-0911

Availablity of Environment
Assessmentand Finding of No
Significant Impact Relative to Issuance
of a Permit To Field Test Geneti aly .
Engineered Herbiclde.Tolerant Tomato
Plants

AGENCY: Animal and Plant Health
Inspection Service. USDA.
ACTION: Notice.

SUMMARY: This document pr6vide6
notice that an environmental
assessment and finding of no significant
impact have been prepared by the*
Animal and Plant Health Inspection
Service relative to the issuance of a
permit to the Monsanto Agricultural
Company to allow the field testing in the
State of Illinois of genetically
engineered tomato plants, designed to
be.tolerant to glyphosate herbicides. The
assessment provides a basis for the,
conclusion that the field testing of these
genetically engineered tomato plants

does Aiot-present a risk of plant pest
introduction or dissemination and also
will not have any significant impact on
the quality of the human environment.
Based upon this finding of no significant
impact, the Animal and Plant Health
Inspection Service has determined that
an environmental impact statement
need not' be prepared.
ADDRESS: Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at the Biotechnology and
.Environmental Coordination Staff,
Animal and Plant Health Inspection
Service, U.S. Department of Agriculture,
Room 406, Federal Building, 6505 •

Belcrest Road, Hyattsville, MD 20782.'
FOR FURTHER INFORMATION CONTACT:.
Dr. James L. White, Staff
Biotechnologist, Biological Assessment
and Support Staff, Biotechnology Permit'
Unit, Animal and Plant Health
Inspect'ion Service, U.S. Department of
Agriculture, Room 813, Federal Building,
6505 Belcresf Road, Hyattsville, MD
20782, (301) 436-7769. For copies of the
environmental assessment call Ms.
Mary Petrie at Area Code (301) 436-
7750, or write her at this same address.
The environmental assessment should
be requested under accession number
88-041-07.
SUPPLEMENTARY INFORMATION:

Background

On June 16, 1987, the Animal and
,Plant. Health Inspection Service (API [IS)
published a final rule in the Federal
Register (52 FR 22892-22915) which
established a new Part 340 in Title 7 of
the Code of Federal Regulations (7 CFR
Part 340) entitled, "Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering
Which Are Plant Pests or Which There
Is. Reason to Believe Are Plant Pests"
(hereinafter "the rule"). The rule
regulates the introduction (importation,
interstate movement, and release into
the environment) of genetically'
engineered organisms and products
which are plant pests orwhich there is
reason to believe. are plant pests
(regulated articles).:The-rule sets forth'
procedures for obtaining a permit for the
release into the environment of a
regulated article and for obtaiiing
limited permits for the imfortation or
interstate movement'of a regulated
'article; A permit must ble obtained
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before a regulated article can be
introduced in the United States.

APHIS has stated that it would 
prepare environmental assessments and,
where necessary, environmental impact
statements prior to issuing a permit for

'the release into the environment of a
regulated article (see 52 FR 22906).
1 The Monsanto Agricultural Company

of St. Louis, Missouri, has: submitted an'
application for a permit for release into
the environment of genetically "
engineered tomato plants that are
designed to be toleraht to glyphosate
herbicides. In the course of reviewing
the permit application, APIS assessed
the impact to the environment of
releasing the tomato plants under the
conditions described in the Monsanto

.application. APHIS concluded that the
field testing will not present a risk of
plant pest introduction ordissemination
and will also not have any significant
impact on the quality of the human
environment.

The environmental assessment and'
,finding of no significant impact which is.
based on data submitted by the.
Monsanto Agricultural.Company, as
well as.a review of other relevant
literature, provides tie. public with,
documentation of APHIS' review and
analysis of the environmental impacts
associated with conducting the field
'testing. I I , , .1

The facts supporting APHIS' finding of.
no significant Impact are summarized,
below and are contained'in the
environmental'assessment, .:

1. EPSP.(5-en6l-shikiinate-3-
phosphate) synthase gene has been

-inserted into the tomato chromosome- In
nature ,genetic material contained on
chromosomes can only hetransferred to
other sexually compatible plants.by, .

cross-pollinatidn' In this field test trial.
.the introduced gene cannot spread to
other plants by cross-pollination
because the field test plot is located a
sufficient distance from any sexually
compatible plants with which these
experimental tomato, plants could cross-
pollinate. -

2. Neither the ElSP.Ssynthase gene
itself, nor the enzyme it. produces
confers on tomato any plant pes.t
characteristics.

3. The plartt from which the EPSP
* synthase gene was isolated is not a
plant pest.

4. The EPSP synthase gene does not
provide the.transformed tomato plants
with any measurable selective.
advantage over nontransformed tomato
in the ability to be, disseminated-or to
become established. in the environment.

. The vector used tor transfer the
EPSP synthase gene to tomato plants-
has been evaluated for its use in this

specific experiment and does not pose. a
plant pest risk in this experiment. The,
vector, 'although derived from a DNA
sequence with known plant pest
potential, has been disarmed; that is,
genes that are necessary for producing
plant disease have been removed from
the vector. The vector has been tested

Sand shown to be nonpathogenic to
susceptible plants.
6. Horizontal transfer of the

introduced gene is not possible. The
vector acts by delivering and inserting
the gene into the tomato genome (i.e.,
chromosomal DNA). The vector does not'
suvive in the transformed plants. No'..
mechanism for harizontal transfer is
known to exist in nature to move an
inserted gene from a chromosome of a
transformed plant' to any other '
organism.

7. Glyphosate is a nonselective
herbicide that is rapidly degraded under
field conditions. It has been shown to be
less toxic to animals than many
selective herbicides commonly used.
. 8. The. size of the field~test is very,
small (150 feet wide by 350 feei long).
The plot is physically isolated from
many species of wild plants and --
amimals by a surrounding area-of .

cultivated land.

SUMMARY: This document provides
notice that an environmental
assessment and finding of no significant
impact have been prepared by the
'Animal and. Plant Health Inspection
Service relative to the issuance of a

'permit to the Agrigenetics Advanced
Science Company to allow the field
testing in theState of Wisconsin of
genetically engineered tomato plants,
designed to be resistant to lepidopteran
insects. The assessment provides a
basis for the. conclusion that the field
testing.of these genetically engineered
tomato plants does not present a risk of
plant. pest introduction or dissemination
and also will not have any significant
impact 'on the quality of the human
environment. Based upon. this finding of
no significant impact. the Animal and
Plant-Health Inspection Service has
determined that an environmental
impact'statement need not be prepared.
ADDRESS: Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection, at the Biotechnplogy and-
Envir nmental Coordination Staff,
Animal and Plant Health Inspection

,Service, U.S. Department'of Agriculture,
'Room 406, Federal Building,, 6505
,Bele'n.st Road, Hyattsville,,MD 30782.

The environmental assessment-and' FOR FURTHER INFORMATION CONTACT:
finding of. no significant impact has been ''Dr. Ja6ias L White, Staff
prepared in accordance with (1) the - Biotechnologist. Biological Assessment
'NationalEnvironmenta-Policy. Act of -' and-Supp6rt Staffi-Biotechnology. Permit',

- 1969, (NEPA) (42, U.S.C, 4321 et seq.); (2)A Unit Akimal'and Plant Health. .
Regulations of the Council 'on- ' -. -h 'insection Sec . U.S. Department of .
Environmental Quality for Implementing -Agriculture, R0 i 813, Federal Building,
the Procedural Provisionsof NEPA (Title ' .6505 B6lcrest Road. Hyaitsville, MD " -

40, Code of FederhlRegulat6n s' (CFR), 20782,'-{30146-7769. Foric6pies.offthe "

-Parts 1500-1508); (3) USDA Regulations - en"viinmntal assessment call Ms.'
Implementating NEPA (7 CFR Part 1b); 'Mary Petrie-at -Area Code-(301) 436-
and (4) APHIS-Guidelinestmplehmenting 7750; 6r.writeer at thissme Address.
NEPA (44 FR 50381-50384'and 40 FR "The e,kh6nmehtal assei4ient shibVd
51272-51274)...- - ''" 'beriqueted under a'ccesi6n nigber

Done at Washington,. DC. this 20th day of - 88-029-02. -
June 1988...... SUPPLEMENTARY INFORMATION.

James W. Glosser, .
Administrator,,4nimal.andPlant Heoi " Background
Inspection Service. On Jne 16,'1987 and
[FRt Doc, 88-1.4392 Filed Q-24-0& 8:45 a'mJ OJue6,18,teAiaan'-SI - ]- .- Plant Health -Inspection Service,(APHIS)
BILLING COE 30W i. • , .... published a final rule in theFederal

[Docket No, 88-0891

Availability of Environment
Assessment and Finding of
Significant impact Relative
of a Permit To Field Test G
Engineered Insect Resistar
Plants

AGENCY: Animal and Plant I
Inspecti6n Service, USDA..

ACTION: Notice.

Register (52 FR.22892-22915) which :
.... established a new Part 340 in;Title 7 of

' the Code of Federal Regulations(7 CFR. -
-Part 340)-entitled; "Introduction of-No Organisms and Products-Altered or

to issuance - Produced Through Genetic Engineering ..

sietically - Which Are Plant Pests or Which There-

et Tomato -Is Reason -to Believe Are Plant, Pests" .'
- -.(hereinafter "the rule"). The rule

regulates the introduction (importation,
lealth .... interstate movement, and release into

- the environment) of genetically .
• engineered organisms and products

which are plant pests or which there is

Z41109,
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reason to believe are plant pests
(regulated articles). The rule sets forth
procedures for obtaining a permit for the
release into the envonment of a
regulated article and for obtaining
limited permits for the importation or
interstate movement of aregulated
article. A permit must be obtained
before a regulated article can be
introduced in the United States.

APHIS has stated that it would
prepare environmental assessments and,.
where necessary, environmental impact,
Statements prior to, issuing a permit for
the release into the environment of a,
regulated article (see 52 FR 22908).

The Agrigenetics Advanced Science
Company of Madison, Wisconsin, has
submitted an application for a permit for
release into the environment-of
genetically engineered tomato plants
that'are, designed to be resistant to
lepidopteran insects. In the course of
reviewing the permit application, APHIS
assessed the impact to the environment
of releasing the tomato plants tnder the
conditions described in the Agrigenetics
application, APHIS concluded that the
field testing'will not present a risk of
plant pest introduction or dissemination
and will also not have any significant,
impact on the quality of the human
phviionment.'

-The envir6nmental assessment and
finding of no significant impact which is
based on data submitted by the
Agrigonetics Advanced Science
C'ompanyr, 'aw well as a review of other
relevant literature, Provides the public
with documentation of APHIS review,.
and analysis of the environmentdl
impacts assbciated with conducting the
field testing. "

The facts supporting APHIS finding of
no significant impact are summarized
belovwan'd are contained in the
environmental assessment.

1. A gene encoding delta-endotoxin
has been inserted'intothe tomato
chromosome. In nature, chromosomal
genetic material can only be transferred
to other sexually compa'tible plants by
cross-pollination. In this field test trial.
the introduced gene cannot spread to
other plants by cross-pollination,
because the field test plot is located at a
sufficient distance from any sexually'
compatible plants with which those
experimental tomato plants could cross-
pollinate.

2. Neither the delta-endotoxin gene
itself, nor its polypeptide product'
confers on tomato any plant pest
characteristics.

3. The microorganism from which the
delta-endotoxin gene was isolated is not
a plant pest and is widely distributed in
the environment as a soil inhabitant.

4. le vector used to transfer the
delta-endotoxin gene to tomato plants
has been evaluated for its use in this
specific experiment and does not pose a
plant pest risk in this experiment. The
vector, although derived from a DNA
sequence with known plant pest
potential, has been disarmed; that is;
genes that are necessary for producing
plant disease have been removed from
the vector. The vector has been tested
and' shown t6 be nonpathogenic to
susceptible plants.

5.1 The vector agent, the bacterium that
was Used to deliver the vector DNA and
the delta-endotoxin gene into the plant
cells, has been shown to be eliminated
and no longer associated with the
transformed tomato plants.
6. Horizontal movement of the

introduced gene Is not possible. The
vector acts by delivering and inserting
the gene into the tomato genome (i.e.,
chromosomal DNA). The vector does not
survive in the transformed plants. No
horizontal movement mechanism is
known'to exist in nature to move an
inserted gene from. a chromosome of a
transformed'plant to any other
organism.

S.The toxic polypeptide produced by
the transformed plant is'called delta-
endotoxin. Upon ingestion, the toxin
kills only lepidopteran insects. Delta-
endotoxin is not toxic to most other
insects, to wild or domestic birds, fish or
to niammals. Because of its safety, its
topical application on vegetable crops is
,permitted up to harvest date.

18. The field test site is 8?7feet wide by
104 feet long and is physically isolated
from many species of wild plants and
animals. by a surrounding area of
cultivated land.

The environmental assessment and
finding of no significant impact has been
prepared in accordance with (1) the
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.); (2)
Regulations of the Council on
Environmental Quality for Implementing
ther Procedural Provisions of NEPA (Title
'40, Code of Federal Regulations (CFR)
Parts 1500-1508); (3) USDA Regulations

'Implementing NEPA (7 CFR Parts 1b);
and (4) APHIS Guidelines Implementing

'NEPA (44 FR 50381-50384 and 44 FR
51272-51274).

Done at Washington, DC, this 20th day of
June 1988..
James W. Glosser,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 88-14390 Filed U-24-88; 8:45 am]
BILLIuG CODE 34104-Md

[Docket No. 88-0901

Availability, of Environmental
Assessment and Finding of No
Significant Impact Relativeto Issuance,
of a Permit To Fibed Test Genetically
Engineered Insect Resistant Tomato
Plants - I

AGENCy: Animal and Plant Health
InspectionService; USDA.
ACTION: Notice.

SUMMARY: This document provides:
notice that hn environmenthl
assessment andfinding of no significant:
impact have been prepared by the
Animal and Plant Health Inspection
Service relative'to the issuance of a
permit to the Monsanto Agricultural
Company to allow the field testing inr the, .
State of Illinois of genetically , 1.

engineered tomato plants, designed to
be resistant to lepidopteran insects. Tle
assessment provides a basis forthe'" . "'
conclusion that the feld testing of these
genetically engineered tomato plants"
does not present a rsk of plant pest,
introduction or dissemination and also
will not have any significant impact on
the quality. of the human environment -
Based upon this findingof no significant.
imoact, the Animal and Plant Health-
inspection Service has determined that.,:.
an environmental impactstatement
need not be prepared.,
ADDRESS: Copies of the environmental
assessment and finding of no significant-
Impact are 'available for public
inspection at the Biotechnology and
Environmental- Coordination Staff,.
Animal and Plant Health Inspection,
Service, U.S. Department of Agriculture,'
Room 40, Federal Building, 605 Belcrest
Road, Hyattsville, MD 20782.
FOR FURTHER INFORMATION CONTACT:
Dr. James L White, Staff
Biotechnologist. Biological Assessment
and Support Staff, Biotechnology Permit ,
Unit, Animal and Plant Health ' ; ,
Inspection Service, U.S. Department of
Agriculture, Room 813, Federal Building.;
6505 Belcrest Road, Hyattsville, MD ,
20782, (301) 436-7789. For copies of the
environmental assessment call Ms.

,Mary Petrie at Area Code (301) 436-
7750, or write her at this same address,
The environmental assessment should
be requested under accession number
88-04"1-04.

SUPPLEMENTARY INFORMATION:

Background

On June 16, 1987, the Animal and '
Plant Health Inspection Service (APHIS)-
published a final rule in the Federal
Register (52 FR 22892-22915) which
established a new Part 340 in Title 7 of

III
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the Code of Federal Regulations: (7 CFR
Part 340) entitled, "Introduction of
Organisms andPfoducts'Altered or
Produced Through Genetic Engiheering

'.Which Are Plant Pests on Which There '
is Reason to Believe Are.Plant Pests"
(hereinafter"The rule"). The rule
regulates the introduction (importation,
interstate movement, and release into
the environment) of genetically .
engineered organisms and products
which are plant pests or which there is
reason to believe are plant pests
(regulated articles). The rule sets forth
procedures for obtaining a permit for the
release into the environment of a ; .
regulated article and for obtaining
limited permits for the. importation of
interstate movement of a regulated
article. A permit must be obtained
before a regulated article can be
introduced in the United-States.

APHIS has stated that it would
prepare environmental assessments and,
where necessary, environmental impact
statements prior to issuing a permit for
the release into the environment of a
regulated article (see 52 FR 22906).

The Monsanto Agricultural Company
of St. Louis, Missouri, has submitted an
application for a'permit for release into
the environment of genetically
engineered tomato plants that are
designied to be resistant to lepidopteran
insects. In the course of reviewing the
-permit application, APHIS assessed the
impact of the environment of'releasing
the tom'at plants under the Conditions
described in the Monsanto application.
APHIS concluded that the field testing
will not present a risk of plant pest'
introduction or disseminationand will
also not have any significant impact on
the quality of the human environment.

The environmental assessment and
finding of no significant impact' which is'
based on data submitted by the
Monsanto Agricultu'ral Company, as
well as a review of other relevant
literature, provides the public with
documentation 'of APHIS'review and
analysis of, the environmental impacts
associated with conducting the field
testing.

The facts supporting APHIS' finding of
no significant impact are summarized
below and are contained in the
environmental assessment.

1. A gene encoding delta-endotoxin
has been inserted into the tomato
chromosome. The expression of the
truncated delta-enddtoxin polypeptide
results in a degree of protection against
the feeding damage caused by the larvae
of selectedlepidopteran insects. In
nature, chromosomal genetic material
can only be transferred to other sexually
compatible plants by cross-pollution. In
this fieldtest.trial, the-introducedgenes:

cannot spread to other'plants by cross-
pollination• because the field -test plot is-
located at a sufficient distancefrom any
sexually compatible plants with which
these experimental tomato plants could,
cross-pollinate. .. '

2. Neither the delta-endotoxin'gener
itself, nor its protein product confers on
tomato and plant pest characteristics. ,'

3. The microorganism from which the -
delta-endotoxin gene was isolated is not
a plant pest and is widely distributed in
the environmental as a soil inhabitant.

4. The vector used to transfer the
delta-endotoxin gene to tomato plants
has'been evaluated for its use in this
specific experiment and does not pose a
plant pest risk in this experiment. The
vector, although derived from a DNA
sequence with known plant pest
potential, has been disarimed; that is,
genes that are necessary for producing
plant disease have been removed from
the vector. The vector has been tested
and shown to be nonpathogenic to
susceptible plants.

5. The vector agent; the bacterium that
was used to deliver the vector DNA and
the , delta-endotoxin gene' intothe plant '

cells, has been shown tobe eliminated
and no longerassociated with the
transformed tomato plants.

6. Horizontal movement orgene
transfer of the introduced gene is notr
possible. The vector acts by delivering
:and inserting the gene into the tomato
genome (i.e., chromosomal DNA). The
vector does not survive in the
transformed plants. No mechanism for
horizontal movement is.known to exist
in nature to move an inserted gene from
a chromosome of a transformed plant to
any other organism.

7. The toxic polypeptide produced by
the engineered gene is called delta-
endotoxin. Upon ingestion, the toxin
kills only'lepidopteran insects. Delta-
endotoxin is not toxic to other insects, to
wild or domestic birds, fish or to
mammals. Because of its safety,, its
topical application on vegetable crops is.
permitted up to harvest date.

8. The field test site is 200 feet wide
by 375 feet and is physically isolated
from wild plants and animals by a
surrounding area of cultivated land.

The environmental assessment and
finding of no significant impact has been
prepared in accordance with (1)' the.
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.); (2)
Regulations of the Council on
Environmental Quality for Implementing,
the Proccdural Provisions of NEPA (Title'
40, Code of Federal Regulations (CFR) "'
Parts 1500-1508); (3) USDA Regulations
Implementing NEPA (7 CFR Part 1b);
and (4) APHIS Guidelines-limplementiig

NEPA (44 FR'50381-50384 an'd44 FR
5127241274).

Done atWashingion. DC this 20thdLayof.
June'1938.
James W. Gfosser,
Admins&ator, Animal andPlantlHealth
lnspectioii Se rice.
[FR Doc. 8841439i Filed'6-'24-88; 8:45 aml,
BILLING CODE 3410-34-M. ..

Economic Research Service

National Agricultural Cost of
Production Standards Review Board;
Meeting

'The National Agricultural Cost of
Production Standards. Review Board Will
meet at the Economic Research Service,
U.S. Department of Agriculture, , ....
Washington , DC on July 18-19, 1988.

The purpose of this'meeting is to,
discuss general issues related to USDA's
estimation of enterprise costs of
production. All meetings will be held in
room'332,1301 New York Avenue, NW.
Themeeting's morning session on July
18 will convene at 9:00 a.m. and the
afternoon session will begin at 1:30 p.m.
ending by 4:30 p.m. On July.19, the
session will start at 9:00,a.m. and end at
approximately 2:00 p.m.

All sessions will be open- to members
of the public who wish to observe.
Written comments may be submitted to

'Kenneth Deavers, Director, ARED-ERS-
USDA, Room 314,1301 New York'
Avenue, NW., Washington, DC 20250.

For further information, contact Diane
Bertelsen at (202) 786-1808.
John & Lee, r.,

* Administrator.
[FR Doc. 88-14432 Filed 8-24-8: 8:45.am)
BILLING CODE 3410-8-

Foreign Agricultural Service

Import Umitation; Country of Origin
Quota Adjustment

AGENCY: Foreign Agricultural Service,
USDA.
ACTION: Notice of Country of Origin
Adjustment for certain condensed milk
from Denmark.

SUMMARy;. This notice, adjusts the
country of origin for. the quota quantity.
of condensed milk in airtight containers

Sassigned to Denmark.
EFFECTIVE DATE: June 30, 1988.
FOR FURTHER INFORMATION CONTAc'T
Richard P. Warsack, Head, Import,
Licensing Group, Dairy. Livestock and
Poultry Division,'Foreign Agricultural
Service,-Room-66lSouth'Buildinfg,-

I 'III

2411



Federal" Register / Vol. 53, No. 123 / Mopday, june 27, 1988 / Notices

Department of Agriculture, Washington, Forest$ervlce
DC 20250 or tdl phone at (202) 447-5270.
SUPPLEMENTARYINFORMATION: This ,Trnsfer of Administraive
'notice has been reviewed'unde Jurisdiiof; Lucky'Peak Lake Project,
Executive Order 12291 and " ID ,.

'Departmental Regulation 1512-1 and has AGENCY: Forest Service, USDA.
been'determined to be "nonmajo?' since ACTION: Notice of joint Interchange of
it will not have any of the significant 'lands.'
effects specified in those docu"ments.

"Furthermore,' to the extent; if any, that' SUMMARY:,On March8, 1988, and

the'proisions of the Regulatory January 27, 1968, the Secretary of the
Flexiility cts K 5 U.SC. apply ' 'Army and the Secretary of Agriculture

'this notice, the Administrator, Foreign>" rcsecivey, sgne da'ointinterchang e
Agricultural Service, herebycertifies ' . order agreeing to the transfer of'

that this notice will not have a administrative jurisdiction of 557.10,
sigificnt'economicimpat ona' ,more or less, from the Department
substantial number of small entities. The of Agriculture to the Department of the
asustmntlnue of s nt igin fro Army and 9.391 acres, more or less, from
adjutiheqntof the country of origin from the Department of the Army to the
Swhich the.quota item specified herein Department of Agriculture within or
may be entered, does notaffect the adjacent to the exterior boundaries of
ability, of importers to import this quota the. Boise National Forest, Idaho. The 45-
item, but only expa.nds the number of -day Congressional oversight
countries from which the item may be requirement of the Act of July 26, 1956
imported. Also, since this action is being (70 Stat. 656,16 U.S.C. 505a, 505b) has
taken in recognition of changes in the been met. A copy of the Joint Order, as
market which have already occurred, signed, appears at the end of this notice.

'this action will not cause any new EiFFECTIVE DATE: The order is effective
economic impact. June'27,1988.

Notice ' ' FOR FURTHER INFORMATION CONTACT:.
Kenneth Johnson, Lands Staff, Room

Part-3 of the Appendix to the Tariff 1010-RP-E, Forest Service, USDA, PO.-
'Schedules of the United States (TSUS) Box 96090, Washington, DC 20090-8090,
sets forth import limitations imposed on Telephone .(703) 235-2406.

. certain dairy products, including cbrtain ' George M. Leonard,
condensed milk. Headnote 3(a)(iii) of. As
Part 3 of that Appendix allows for' mciate Chief.
reallocatina the quota amount of a dairy - Date: June 3,1988.'
article- listed in that Appendix among
the countries of origin specified for a
given article if it is determined that the
quota amount assigned to a particular
country is not likely to be entered from
that country within a given calendar
year. I hereby determine that it is not
likely that the amount of condensed,
.milk in airtight containers specified in
TSUS Item 949.90 for Denmark will be
entered from that country during
calendar year 1988.

Notice is hereby given that the 1988
unused quota quantity for condensed
milk in airtfght'containers specified in
TSUS Item 949.90 for Denmark may be.

'irqported from Australia, Canada, 
Denmark and the Netherlands for the',
remainder of the 1988 quota.year.

This quota quantity for TSUS Item
949.90 will revert to the original-
Supplying country on January 1, 1989.

Issuedat Washington, DC, this 22nd da, of
June 1988.
Thonas 0. Kay,
Administrator .

,

[R Doc. 88-14460 Filed -24-88; 8:45 am)
BILLIN CODE 3410,

DEPARTMENT OF THE ARMY'
DEPARTMENT OF AGRICULTURE
Lucky Peak Lake Project, Idaho
JOINT ORDER INTERCHANGING
ADMINISTRATIVE JURISDICTION OF
DEPARTMENT OF THE ARMY LANDS
ANDNATIONAL FOREST LANDS
By. virtue of the authority vested in the

Secretary of the Army and in the
Secretary of Agriculture by Pub. L.-804
of the 84th Congress approved July 26,
1956 (70 Stat. 656; 16 U.S.C. 505a, 505b),
it is ordered as follows:

(1) The lands under the jurisdiction of
the Department of the-Army described
-in Exhibit A attached hereto and made a
part hereof, which lands are within or
adjacent to the exterior bbundaries of
the Boise National Forest Idaho, are
.hereby transferred from the Secretary of
the Army to the Secretary of
Agriculture, subject to outstanding rights
or interests of record and to such I
continued use by the Corps of Engineers
of all of these lands which are necessary
for the operation and mfaintenance of
the Lucky Peak Lake project for its
intended purpose of flood control;

including, but..not limited to'the right to,
flooding o.the area,,to c6nstruct and
maintain transmission lines, utilities,.
access roads, and to make.
improvements in. the aid of navigation.
and the right to prohibit construction
and placing of fill material below
spillway crest dlevation 3060', except, as
approved in writing by t6 District
Engineer. TheSecretary of Agriculture
will assurme administration. of all
assignable outgrants rand leases, now,
existing qtLucky peak Lake-project,
lands hereby'tranfered.,

421 The National Forest lands
described in, Exhibit B, attached hereto
and made a part hereof, which are a part
of the Boise National Forest, Idaho, are
hereby transferred from the jurisdiction
of theSecretary of Agriculture to the
jurisdiction, of the Secretary of the
Army, subject .to outstanding rights or
interests or record.

(3) Pursuant to section2 of the
aforesaid Act of July 26, 1956, the
National Forest lands transferred to the
Secretary of the Army by this order are
hereafter subject only to the laws
applicable to the Department of the
Army lands comprising the Lucky Peak
Lake, The Department of the Army
lands transferred to. the Secretary of
Agriculture by this order are hereby'
subjecttq the laws applicable to lands'.
acquired under the Act of March 1, 1911
(38 Stat. 961), as amended.

This order will be effective as of date
of publication in the Federal Register.
John 0. Marsh, Jr.;

* Secretary of the Army.

Dato:'March8,'1988.
Richard E. Lyng,
Secreto"y of Agricultur. •

Date: January 27,1988.

Exhibit A.--Lands To Be Transfeired To
Forest Service

Lucky, Peaok Lake Projgc~t

T. 3 N.. R. 4 E., Boise Meridian, Ada'County;
Idaho

Sec. 21: Commonce at the comer of
Sections 18, 17, 20, and 21; Township 3 North,'
Range 4 East, Boise Meridian, thence S o -
12'W, 600 feet to a comer marked by a %
inch diameter steel bar, the point of "
beginning; thence N 0 12'30'E, 440 feet to a
point; thence N 84' 35'30"E, 960.84 feet to a
point'monumented by a % inch diameter
steel ban thence S 62* 5W, 1078.26 feet to
the point of beginning, co'htaining4.391 acres
more or less.

Sec. 28 Beginning at the NW comer of Lot
3. Section' 28,'Township 3 North, Range 4
East, Boise Meridian; the true point of
bdginning; thence,'N 89' 35' E, 660 fdet to
'a point.thence S 44' 54'"W, 938.66 feet
to a point, tfieqce N 0' 14' E, 660 feet to
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tguJintof beginnfing; cohtairdng 5d as
more or'Iess " ''' -

Total ereage transferred to thiaordr'st
Service, 9.391. , t "

Exhibit' Landsto TBe Transfetred To
Corps of Engineers

Lucky Peak Lake Project.

T. 3 N., R.,4 E., loise ierli~an andlImore
'Coufities, Idaho

A,;res'

Sec. 8: NEI/4NE , E iNWIANE .. 00.00
Sec. 9: S NE NW , NW4, -.

NW V ...... ,....:....; ........... ;..;.... ........... 66.00
Sec. 11: Lots 1,,Z, 3,4. B, 9, 10, 11,
.NW V4SW 4 ........................................238.30

-Sec. 12: Lots 1, 2i I, StSWt,4
NW'A, , W W!, SE SWV4,
WVASWNE4SWV4 ................... 100.40

Sec. 14: Lots 2 3, 4, 5, 6 ...... : ........... .. 98.40
Total acreage transferred -to

the COE................. 557.10

[FR Doc. 88-14365 Filed 6-24-88 8:45 am]
SILL4. CODE 341 .I 1. .

Soil Conservation. Service

Finding of No Significant Impact; Ahoa
Belistone Critical Area Treatment
Measure, HI,

AGENCY: SOIl Conservation Service,
USDA.
ACTION: Notice of a finding of no
significant'impact.

SUMMARY: Pursuant to section 102(2}(C)
of the National 'Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
'CFR Part.1500); and the Soil -
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation. Service,
U.S. Department of Agriculture, gives
notice that'an envionniental impact
statement is not being prepared for the7
Ahoa BAlstone Critical Area T e'ament
Measure, Maui, Hawaii.
FOR FURTHER INFORMATION CONTACT:
Richard N. Duncan, State. , " '
Conservationist, Soil Conservation.•
Service, P.O. Box 50004, Honolulu,
Hawaii 96850, Telephone (808) 541-2601.
SUPPLEMENTARY INFORMATION: The .
envirqnmental assessment of'this•
fedetrally.assisted action'indicates that
the project will not cause significant " .
local,'regional, or'ratiohal'impdcts on
the environment. A a result of these'
findings, Richard N.-Duncan, State - -
Consbervatiohist, has deterilned that the
preparation and reiiew.of ah
environmdrntal impact statement-are not
needed for this project. .z. ' "' *

The project concerns a plan for.-
stabilizlng critically eroding a'reias along'-

Kahekili Highway. The planned Works
of improvement include a concrete ford,
shoulder swales, and a culvert.

'The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to tIfe Environtmental
Protection Agency andto various
Federal, State, and local agencies and,
interested parties. A limited number of
copies of the FONS1 are availibl'e to fill
single copy requests at the above
address. Basic information developed
during the environmental' assessment
are on file and may be reviewed by
contacting Richard N.'Duncan, State
Conservationist, Soil Conservations
Sefvice; PO Box 50004, Hpfiolulu.
Hawaii 93850, (808) 541-2600.

No administrative action off.
implemefitation of the proposal will'be
taken until 30'days after the date of this
publication in the Federal Register.
(Catalog of Federal Domestic Assistance
Program No. 1f0.901, Resource Conservat'on
and Ddvel'opment Program-Public Ijaw'87-
703,1.6 U.S.C. 590 a-f:q.)

.Richard N. Duncan,
State Conservationi.t.

Date: June 15, 1988.
[FR Doc. 88-14363 Filed 6-24-88; 8:45 awmt
BILLING CODE 3410-16- "

DEPARTMENT OF COMMERCE-

Agency Forms Under Reviewby the
Office of tManagement and Budget
(OMB).

DOC.has submitted to OMB for'
clearance the following proposals for
collection of-information unddr'th.
provisions of the Paperwork Rdduction
Act (44 U.S.C. Chapter 35).:
Agency: Bureau of 'Economic Analysis.
Title: Ocean Freight Revenues and

Expeu*ses of U.S. Carriers; and U.S..
Airline Operators' Foreign Revenues
and Expenses.

Form Number: Agency-BE-30 and BE-
37; OMB--0608-0011.

Type 6fRe'quest: Extensioh of a,currently approved collection.
Burden: 216 respondents; 1024 feporting

hours.
Average time per Response: 5 hours

(BE-30]; 4 hours (BE-37).
Needs and Uses: These surveys are

needed to obtain data required for the
prepa'ration of the international .: '
,transportation accotnt of the' U.S;,
'balance of.interntational 'paymets.,The balance of payments accounts 'are
ised extefisively by Gov'ernment,.

"int eirri ational 0ghzf~~, n te

private groups; and are an integral
part of thp National Income. AOc4fitsi, "
of the United Stites. :

AffactedPubli6: businesses or other for-,
profit institutions.

'Frequency: Quarterly.
Respondent's Obligatibn " 114'hdA t an aory.
OMB Desk Officer: John Griffen 395-

'7340.,'
Agehcy: Bureau Of Econdmic Analysis.
Title: Foreign 'Airline Opera tors,

-Revenues and Expenses in the'Unit'd:Stnti s." . ..' i " '

Ford Number: Agency-BE-36; OmB-'"
-0608-0013.

Type of Request: Extension Of a.
currently approved collection.

Burden: 60 respondents; 300 reportifig
hours,

Aveage Time per Response: 5 'hbu rs.,'
Needs dnd Uses: This survey is needd

to obtain data required for the'
international transportation account,
of' the U:S. balance of international"
payments. The balance of.ipayments
accounts tre used extensively by
Goveriment, international 7
organizations, and their private'
groups; and are anintegral part of tei
Nation'al Income Accounts of the.
United States. . . -"

Affected Public: Businesses-or other for-
profit institutions.

Frequency: Annually.•
Respondent's Obligation: Mandatory.
OMIB Desk Officer: John Griffen, 395-

7340..
Agency: Bureau of Economic Analysis.
Title:" Industry Classification,'

Questionnaire (FDIUS).:
Form Number: Agency-BF 07 OM MB--

0608-0030. -
Type of Request: Extension of a

currently-approved collection.
Burden: 800 Fespondents; 400 reporting

hours.
Average Time per Response: 30 minutes.
Needs. and Uses: This questionnaire is

used to obtain reliable and up-to-date
data on foreign direct investment in " "
the United States. The data is used to
classify, by industry, foreign parents
and their U.S. affiliates. .-

Affected Public: Businesses or other" for-
profit institutions.

Frequency: On occasion..,
Respondent's Obligation: Mandatory..
OMB Desk Officer: John Griffen, 395-.

7340.,
Copies of theabove information.

collection proposals can be obtained by
calling or writing DOC Clearance .
Officer, Edward Michals, (202) 377-3271,
Depariment of Commerce, Room -1662,

,"14thand Constitution Avenue, NW.,'
Wdshington, DC 20230. '

.Written comments and
recommehdations for the-proposed.
information ollections:should be sent to
John Griffe'n, OMBDek Officer, Room

S24113'
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3208 New Executive Office Building,
Washington, DC 20503.

Dated; June 21,1988.
Edward Michals,
Departmental Clearance Officer, Office of
Management and Organization.
[FR Doc. 8-14371 Filed 0-24-08; 8:45 am]
BILLING COO 3510-CW-M

Foreign-Trade Zones Board

[Docket No. 22-081

-FOrelgn-Trade Zone 133, Quad
Application for Subzone Status
Maytag Home Appliance Asset
Plants, Newton, IA, Galesburg,
Herrin,IL; Extension of Comm
Period

The period for comments on t
case, involving the proposed sp
purpose foreign-trade subzone f
home appliance assembly plant
Maytag Corporation, Newton, Ii
Galesburg, Illinois, and Herrin,
(53 FR 16303, 516/88). is extende
26, 1988, to allow interested par
additional time to comment on
proposal.

Comments in writing are invi
during this period. Submissions
include 5 copies. The public rec
be available at: Office of the Ex
Secretary, Foreign-Trade Zones
U.S. Department of Commerce,*
1529,14th and Pennsylvania Av
NW.,.Washington, DC 20230.
John I. Do Pote, Jr.,
Executive Secretry.

Dated: June 21, 1988.
[FR Doc. 88-1444Z Filed 8-24-8: 8:4
MUNG coo 3510-os-U

International Trade Admlnlstr
[A-4U4-0 0l

Initiation of Antidumping Duty
Investigation; Electrolytic Mar
Dioxide From Greece

AGENCY: Import Administration
International Trade Administra
Department of Commerce.
ACTION: Notice.

SUMMARY: On the basis of a pe
filed in proper form with the U.
Department of Commerce, we
initiating an antidumping duty
investigation to determine whe
imports of electrolytic mangane
dioxide (hereinafter referred to
from Greece are being. or are li
be, sold in the United States at
fair value. We are notifying the
International Trade Commissio

,City, IA;
s for
mbly
IL, and

ent

he above
eclal-

of this action so that it may determine
whether imports of EMD materially
injure, or threaten material injury to. a
U.S. industry. If this investigation
proceeds normally, the ITC will make its
preliminary determination on or before
July 15, 1988. If that determination is
affirmative, we will make a preliminary
determiliati6n on or before November 7,
1.988.
EFFECTIVE DATE: June 27, 1988.

FOR.FURTHER INFORMATION CONTACT.
Rick Herring, Office of Investigations,

- Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington.
DC 20230, telephone (202) 377-0187.
SUPPLEMENTARY INFORMATION.

The Petition

'or the On May 31, 1988, we received a
s of - petition filed in proper form by
owa, Chemetals Inc. and Kerr-McGee
Illinois - Chemical Corporatio4 on behalf of the
ed to July domestic EMD industry. In compliapce
ties with the filing requirements of 19 CFR
the 353.36,,petitioners allege that imports of

EMD from Greece are being, or are
ted likely to be, sold in the United States at'
should less than fair value within the meaning
ord will Of section.731 of the Tariff Act of 1930,
;ecutive' as amended (the Act), and that these
Board, imports materially injure, or threaten

Room material injury to, a U.S. industry.
'enue The petitioners have alleged that they

have standing to file the petition.
Specifically, petitioners have alleged
that they are interested parties as
defined under section 771(9)(C) of the

15 am) Act, and that they have filed the petition
on behalf of the U.S. industry
manufacturing the product thaf is
subject to this investigation.

tion If any interested party as described
under paragraphs (C), (D), (E), or (F) of
section 771(9) of the Act wishes to
register support of or opposition to this

iganese petition, please file written notification
with the Commerce official cited in the
"For Further Information Contact"

iion section of this notice.
ition, United States Price and Foreign Market

Value

Petitioners presume that the
tition prevailing price for Greek EMD -in the
S. U.S. market is the same as the price for
ire Japanese EMD in the United States.

Therefore, petitioners' estimate of
ther United States price was based on prices
ese for EMD produced in Japan and sold in
as EMD) - the United States. Adjustments were
kely to made for ocean freight, primage, marine
less than insurance, container handling cost, U.S.
U.S. brokerage and handling, customs duty,

in (ITC) - and trading company mark-up.

Petitioners have calculated foreign
market value ,(FM'V) by applying the
special rule for deitain multinational
corpora tions contained in Section 773(d)
of the Act. Sinfce petitioners allege that
Greek home market sales are
inadequate for comparison purposes,
they have calculated foreign market
value based on the sales price of EMD
sold in Japan by the Greek producer's
related affiliate in Japan. However, a
comparison of the sales data provided in
the' petition indicate'that Greek home
market sales may be an adequate basis
for calculating foreign market value.

Petitioners have also calculated
foreign market value based'on
petitioners' estimate of the constructed
value of Greek EMD as derived Trom the
U.S. E3MD industry cost experience,,
adjusted for known-differences in
manufacturing costs. Therefore, for i
pbrpOsesg'f this initiation, we' have used
constructed value as foreign market
value.

'Based on-a comparison of United
States price and foreign market value,
-pet itibners allege' a dumping margin of
'approximately 48 percent.

Petitioners have alleged that home
market sales were made below, the cost
of production. Our analysis of the cost
information provided in the petition.
which have beenadjusted to reflect
known differences between the
petitioners' and Greek manufacturer's
costs, indicates that there is a
reasonable basis to believe or suspect
that home market prices are below-the
cost of production.

Petitioners also allege that "critical
circumstances" exist within the meaning
of section 733(e) of the Act, with respect
to imports of EMD from Greece.

Initiation of Investigation

Under section 732(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether it sets forth the
allegations necessary for the initiation
of an antidumping duty investigation,
and whether it contains information
reaIsonably available to the petitioner
supporting the allegations.

We examined the petition on EMD
fiom Greece and found that it meets the
requirements of section 732(b) of the
Act. Therefore, in accordance with
section 732 of the Act, we are initiating
an antidumping duty investigation to
determine whether imports of EMD from
Creecelpre being, or are likely to be,
sold in the United States at less than fair
value, As part of tis investigation, we
will determini whether the products
under investigation are being sold in the
home market at less thaft the cost of
production.: We wir1 also, make a'
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determination as to whether critical
circumstances exist with respect-to the
subject merchandise. If our investigation
proceeds normally, we will make'our
preliminary determination by November
7, 1988.

Scope of Investigation
The United States has developed a

system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the
United $tatesto this Harmonized
System (HS). In view of this proposal.-
we will be providing both the
appropriate Tariff Schedules of the
United States Annotated (TSUSA) item
numbers and the appropriate HS item
numbers with our product descriptions
on a test basis, pending Congressional
approval. As with the TSUSA, the HS
item numbers are provided for .
convenience and Customs purposes. The
written description remains dispositive.

We are requesting petitioners to
include the appropriate HS item
number(s) as well as the TSUSA item,
number(s) in all new petitions filed with
the Department. A reference copy of the
proposed HS schedule is available for.
consultation at the Central Records
Unit, Room B-099, US. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230.
Additionally, all Customs offices have
reference copies and petitioners may
contact the Import Specialist at their
local Customs office to consult the
schedule.

The product covered by this
investigation is electrolytic manganese
dioxide from Greece currently provided
for under TSUSA item -number 419,4420
and currently classifiable under HS item
number 2820.10.000.

EMD is manganese dioxide (Mno2)
that has been refined in an electrolysis
process. The subject merchandise is an
intermediate product used in the- ,
production of dry, cell batteries. EMD is

.sold in three physical forms, powder,
chip or plate form, and two grades,
akaline and zinc chloride. EDM sold in
all three forms and both grades are
tentatively included within the scope of
the investigation.

Notification of ITC.
Section 732(d) of the Act requires us

to.notify the ITC of this actiori and to
provide it with the information we used
to arrive at this determination. We will
notify the ITC and make available to it
all nonprivileged and nonproprietary
iiformation. We will allow the ITC ' r

access to all privileged and business
proprietary informkation in out files,
provided it confiirms in writing that it -

will not'disclose such information either
publicly or under administrative r .
nrfoectlr Ordeor without the written

consent of the Assist
Import Administratio

Preliminary Determin

.The ITC will deterr
1988, whether there is
indication that impor
Greece materially inj
material injury to, a I
-determination is nega
investigation will tern
will proceed accordir

•and regulatory proce
. This notice is publi
section 732(c)(2) of th
June 20, 1988.
Jan W. Mares,
Assistant Secretary forl
Administration.
[FR Doc. 88-14445 Filed
BILLING CODE 3510-S-M

[A-419-801]

Initiation of Antidum
Investigation; Electr
Dioxide From Irelan

.SUPPLEMENTARY INFORMATIOI.
The Petition ,

ant Secretary for, On May 31, 1988, we received a
n. petition filed in proper form by

Chemetals Inc. and Kerr-McGee -

ation by ITC Chemical Corporation on behalf of the
domestic EMD industry. In compliance

ine by July -15, *with the filing requirements of 19 CFR
a reasoanble 353.36, petitioners allege that imports of

ts of EMD from EMD from Ireland are being, or are
ure, or threaten likely to be, sold in the United States at
5.S. industry. If Its less than fair value within the meaning
tive, the of section 731 of the Tariff Act of 1930,
minate otherwise, it as amended (the Act), and that these
ig to the statutory imports materially injure, or threaten
dures. material injury to, a U.S. industry.

shed pursuant to The petitionershave alleged that they
e Act. have standing to file the petition.

Specifically, petitioners have alleged
that they are interested parties as
defined under section 771(9)(C) of the

Import Act and that they have filed the petition
on behalf of the U.S. industry

6-24-88; 8:45 am] manufacturing the product that is -

subject to this investigation.
.. .. - If any interested party as described

under paragraphs (C), (D), (E), or (F) of
. - section,771(9) of the Act wishes to

.. . . register support of or opposition to this
- petition, please file written notification

ping Duty with the Commerce official cited in the
olytic Manganese - "For Further Information Contact"
d : section of this notice.

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
ACTION: Notice.

SUMMARY: On the basis of a petition
filed in proper form with the U.S.
Department of Commerce, we are
initiating an antidumping duty ' -
investigation to determine whether
imports of electrolytic manganese
dioxide (EMD) from Ireland are being, or
are likely to be, sold in'the United-States
at. less than fairvaltie. We are notifying -

the U.S. International Trade
Cdmmission (ITC) of this action so that
it may determine whethei imports of
EMD materially injure, or threaten
material injury to, a U.S. industry. If this
investigation proceeds normally, the LTC
will make its preliminary determination
on or before July 15, 1988. If that
determination is affirmative, we will
make a preliminary determination on or
before November 7, 1988.

EFFECTIVE DATE: June 27, 1988.

FOR FURTHER INFORMATION CONTACT:
Rick Herring, Office of Investigations,
Import Admihistration, International
Trade Adniinistration,.U,S. Departfhent -

of Commerce, l4thStreet nd ' "
Constitutioi Avenue, NW., Washington,
DC 20230; telephone (202) 377-0187.

United States Price and Foreign Market
Value

- Petitioners presume that the
prevailingprice for Irish EMD in the U.S.
market is the same as the price for
Japanese EMD in the United States.
Therefore, petitioners' estimate of
United States price was based on prices
for EMD produced in Japan and sold in
-the United States. Adjustments were
made for container handling cost, ocean

- freight, marine insurance, U.S. brokerage
-and handling, customs duty, and trading
company mark-up.

Petitioners have calculated foreign
market value by applying the."special
rule for certain, multinational
corporations" contained in section
773(d) of the Act. Since petitioners
allege that Irish home market sales are
inadequate for comparison purposes,

- FMV was based on the sales price of
EMD sold in Japan by the Irish • -
producer's related affiliate in Japan.
Adjustments were made for domestic
deliveiy and trading company mark-up.

Based on a comparison of United
States prices and foreign market value,
petitioners allege a dumping margin of,
'approximately 120 percent.

Petitioners also allege that "critical'
ciircuhstances" exisi within the meaning
of section 733(6) of the Act, with respect
to inports of EMD from Ireland.

I • I I l li
, 24115
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Initiation of Investigation
Under section 732(c) of the Act, we

must determine, within 20 days after a
petition is filed, whether it sets forth the
allegations necessary 'for the initiation
of an antidumping duty investigation.
and whether it contains information
reasonably available to the ijetitioner
supporting the allegations.

We examined the petition on EMD
from Ireland and found that it meets the
requirements, of section 732(b) of the
Act. Therefore, in accordance with
section 732 of the Act, we are initiating
an antidumping duty.investigation to
determine whether imports of EMD from
Ireland are being, or are likely to be,.
sold in the United States at less than fair'
value. We will also make a
determination as to whether critical
circumstances exist with respect to the
subject merchandise. If our investigation
proceeds normally, we will make our
preliminary determination by November
7, 1988.

Scope of Investigation
. The Unites States has developed a
system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the
United States to this Harmonized
System (HS). In view of this proposal.
we will be providing both the
appropriate Tariff Schedules of the'
United States Annotated (TSUSA) item
numbers and the appropriate HS item
numbers with our product descriptions
on a test basis,.pending Congressional
approval. As'with the TSUSA, the HS
item numbers are provided-for
convenience and Customspurposes. The
written description remains dispositive.We are requesting petitioners to
include the appropriate HS item
number(s) as well as the TSUSA item
number(s) in all new petitions filqd with
the Department. A reference copy of the
proposed HS schedule is available for
consultation at the Central Records •
Unit, Room B-099, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230.
Additionally, all Customs offices have
reference copies and petitioners may
contact the Import Specialist at their
local Customs office to consult the
schedule.

The product covered by this
inve'stigation is electrolytic manganese.
"dioxide from Ireland currently provided
for under TSUSA item number 419.4420
and currently classifiable Under HS item.
numoer 2820.10.0000.

'EMP is manganese dioxide (MnO,)
that hai been refined in an elpctiolksis
process. The subject merhandise is an

intermediate product used in the
production of dry cell batteries. EMD is
sold in three physical forms,.powder,
chip or plate form, and two grades,
akaline and zinc chloride. EMD sold in
all three forms and both grades are
tentatively included within the scope of
the investigation.

Notification of ITC
Section 732(d) of the Act requires us

to notify the ITC of this action and to
provide It with the information we used
to arrive at this determination. We will
notify the ITC and make available to it
all nonprivileged and nonproprietar y
information. We will allow the ITC
access to alt privileged and business
proprietary information in our files,
provided it confirms in writing that it
will not disclose such information either'
publicly or under administrative
protective order without the written
consent of the Assistant Secretary for
Import Administration.

Preliminary Determination by ITC
The ITC will determine by July 15,

1988, whether there is a reasonable
indication that imports of EMD from
Ireland materially injure, or threaten
material injury to, a U.S. industry. If its
determination is negative, the
investigation will terminate; otherwise,
it will'proceed according to the statutory.
and regulatory procedures.

This notice is published pursuant to
section 732(c)(2) of the Act.
Ian W. Mares,
Assistant Secretary for inport
Administration.
June 20,198M.
[FR Doc. 88-14440 Filed 6.-24- 8; 8:45 aml
BILLNG CODE 3510- "S-

[A-58-061

Initiation of Antidurmjlng, Duty
Investigation; Electrolytic Manganese
Dioxide From Japan
AGENCY. Import Administration,
International Trade Administration.
Department of Commerce.
ACTION: Notice.

SUMMARY: On the basis of a petition
filed in proper form with the U.S.
Department of Commerce, we are
initiating an antidumping duty.,

-investigation to determine whether
imports of electrolytic manganese
,dioxide (hereinafter referred to as FMD)
from Japan are being, or are-likely to be,
'sold in the United States at less than fair
value. We are notifying the US. , ' r
International Trade Commission (TC).
of this action so that it may determine

whether imports of EMD materially
injure,. or threaten materialinjury to, a
U,S. industry. If this ihvestigation
proceeds normally, the ITC will make its
preliminary determination on or before
July'15, 1988. If that determination is
affirmative, we will make a preliminary
determinatioi on or before November 7,
1988.
EFFECTIVE DATE: June 27, 1988.
FOR' FURTHER INFORMATION CONTACT.
Rick Hering, Office0of Investigations,'.
Import Administration. International
Trade-Adminisfration. U.S. Department
of Commerce, 14th Street and
Constitution'Avenue NW., Washington.
DC 90230; telephone (202) 377-0187.
SUPPLEMENTARY INFORMATION:

The Petition
On May 31, 1988, we received a

petition filed in proper form by
Chemetals Inc. and Kerr-McGee
Chemical Corporation on behalf of the
-domestic EMD industry. In compliance
with the filing requirements of'19 CFR
353.36, petitionersalege that Imports of
EMD from Japan are being, or are likely
to be, sold in the United States at legs
than fair value within the meaning of
section 731 of the Tariff Act of 1930, as
amended (the Act), and that these
imports materially injure, or thireaten_
material injury to, aU.S. industry.

The etitioners have alleged that they
have standing to file the petition. , "
Specifically, petitioners have alleged
that they are interested parties as
defi'ned under section 771(9)(C).of the
Act, and that they have filed the petition
on behalf of the U.S. industry
manufacturing the product that is
subje6t to this investigation,

If any interested party as described
under paragraphs (Cj, (D), (E), or (F) of
section 771(9) of the Act wishes to.
register support of or opposition to this
petition, please file written notification
with the Commerce official cited in the
"For Further Information Contact"
section 6f this notice.

United States Price and Foreign Market
Value .

Petitioners' estimate of United States
pricewas based on prices for EMD
produced in Japan andesold in the
United States, less foreign inland freight.
ocean freight, marine insurance, U.S,.
brokerage-and handling,, customs duty,
and trading company mark-up.

Petitioners' estimate -of foreign market
value was based on Japanese home
market, pricesless'domestic delivery

.and'trading company, mark-up.
Based on a' comparison of Uiited!

States prices and foreign market value,
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petitioners alleged a dumping margin of
approximately 126 percent.

Petitioners also allege that "critical
circumstances" exist within the meaning
of section 733(e) of the Act, with respect
to imports of EMD from Japan.
Initiation of Investigation

Under section 732(c) of the Act, we
must determine, within 20 days after a
petiton is iled, whether It sets forth the
allegations necessary for-the initiation
of an antidumping duty investigation.
and whether it contains information
reasonably available to the petitioner
supporting the allegations.*

We examined the -petition on EMD
from Japan and found that it meets the
requirements-of section 732(b) of the
Act. Therefore; in accordance with
section 732 of the Act, we are initiating
an antidumping duty investigation to
,determine whether imports of EMD from
Japan are being, or are ikely to be, sold
in the United States at less than fair
value. We will also make a
determination as ,to whether critical
circumstances exist with-respect-to the
subject -merchandise. If our investigation..
proceeds normally, we will make our
preliminary determination by November

* 7,1988.

Scope of Investigation
The. United States has devel6 ed a

system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is.considering legislation to convert the
Unitd States to this Harmonized System
([IS). In view of this proposal, we will
be providing both the *appropiiate' Tariff

* Schedules of the UnitedStates
Annot'ted (TSIJSAJ item nnmbers and
the appropriate HS item numbers with.
our product descriptions on a test basis.
pending Congressional approval. As '
with the TSUSA, the HS item numbers
are provided for convenience and
Customs purposes. The written
description remais dispositive.

We are requesting peuitioiiers to
include the appropriate HS iteni
number(s) as wel as the TSUSA itemn
numberls) in all new petitions filie'd with
the Department. A reference copy of the
proposed HS schedule istiavailable for
consultation at the Central Records
Unit, Room B-099, U.S.-Department of
Commnerce, 14th Street and Constitution
AvenueNW., Washington. DC 20230.
Additionally, all Custoims:offices have.
refeene copies- and petitioners may
contact'the Import Specialist at their ,,
local Customs-office to consult the
schedule.

The product covered by tbis"
investigation is electrolytic manganese
dioxide from Japan currently provided

for under TSUSA item number 419.4420
and currentlyclassifiable under HS item
number 2820,'i0.0000..

EMD'is manganese dioxide (MiO2)
that hfis been refined in an electrolysis
process. The subject merchandise is an
intermediate product used in the
poduction of dry cell batteries. EMID is
sold in three physical forms, powder.
chip or plante form, and two grades,.
akaline and zinc chloride. EMD in all
three forms and both grades are
tentatively included in the scope of the
investigation.

Notification of ITC"

Section732(d) of the Act requires us
to notify the ITC of this action and to
provide it with the information we used
to arrive at this determination. We will
notify the ITC and make available to it
all honprivileged and nonproprietary
information. We will allow the ITC
access to' all privileged and business
proprietary information in our files.,
provided it confirms in writng that it will
not disclkise such information eithe
publicly or under administrative- -
protective order without the written
conseht of the Assistant Secretary for
Import Administration.

Prelinjinary Determination by ITC

The ITC will determine by July 15,
1988, whether there is a reasonable
indication.that imports of EMD from-
Japan materially injure, or threaten,
material injury to, a.U.S industry. If its
determination is-negative, the
investigation wilt terminate; otherwise,
it will proceed according to the statutory
and regulatory procedures.

This notice is published pursuant to
section 732(c)(2) of the Act.
June 20, 1908.
Ian W.'Mares,
Assistnt Secretury for lmport
Administration.

. [FR Dor. 88-14447 Filed 0--24-88; 8:45 am
BILLING CODE 3SIG-OS-M

National Bureau of Standards et aL.;
Consolidated Decision on Applications
for Duty-Free Entry of Scientific
Instruments

This is a decision consolidated
. pursuant to section 6(c) of -the

Educational, Scientific, and Cultural
.Materials, Importation Act of 1966 (Pub.
L. 89-651, 8P Stat..897 15.CFR'Part 301).

' Related, records can be viewed'between-
8:30 a.m. and 5:00 p.m. in Ro6m 1523.
U.S, Department of Commerce. 14th and
Constituion Avenue, NW., Washington,
DC.

'Docket number: 88-0o. Applicant:..-
National.Bureau of.Standards,".

* Gaithersburg, MD 20399. Instrument: "
Superconducting Magnet. Manufacturer:
Cryogenic Consultants, Ltd., United , •
Kingdom. Intended use: See notice at.53
FR 1811. January 22, 1988; Reasons for'
thi decision The foreign instrument
provides a persistent mode with a
maximum 13 tesla magnetic field.
Advice submitted by: The National
Institutes of Health, May 17, 1988.

Docket number:88-076. Applicant:
Health Research, Inc., Buffalo, NY 14263.

•Instrument: Gas Chromotograph/Mass
Spectrometer/Data System, Model MAT
90. Manufacturer: Finnigan MAT, West
Qermany. Intended use: See notice at 53
FR 4866, Fbruary 18. 1988. Reasorus for
this decision: The foreign instrument
pi ovides: (1) resolution to 50 000. (2)
mass range to 17 500, (3) scan rate to 0.1
second per decade, and (4) capillary-
chromatograph interface with FAB
ionization, Advice submitted by: The
National Institutes of Health, May,17,
1988.

Comments: None received. Decision:
.Approved. No instrument of equivalent'
sdientific valWu to the foreign
instrument, for such purposes as each is
intended to be used, is being
manufactured in the United States.-The
National'Institutes of Health advise that
(!1) the capabilities of each of the foreign
instruments descried above are "
pertinepnt to to each applicant's intended
purpose and (2). they know of no
domestic instrument or apparatus of
equivalent scientific value for the
intended use of each instrument.

'We know of no other instrument or
apparatus being manufactuied in the
United States Which. is of equivalent
scientific value.to any of the foreign
instruments.
Frank W. Cieel,
Director, Statutory Import Programs Staff,
I[R Doc..88-44444 Filed 8-74-88; 8:45 am}
BILLING CODE 3510-DS-M

Veterans Administration Medical
Center et al., Consolidated Decision on
Applications for Duty-Free Entry of
Electron Microscopes

This is a'decisioni consolidated
pursuant to section 6(c)t of the
Educatienal,'Scientific, and Cultural
Materials Importation Act of 1968 (Pub.
L. 89-651, 80 Stat. 897; 15'CFR Part 301.).
Reluote,d records can, be vieWed between

. 8:30 a.m. and 5o'0 p.m. inRoom 1523;
U.S. Department of Commerce,.14th and
Constitution Avenue NW., Washington.
DC..,

Docket Number: 88-.12. Applicant:
Veterans Administration Medical,
Center, Portland, OR 97207. Instrument.
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Electron Microscope, Model JEM-
1200EX/DP/DP. Manufacturer: JEOL,
Ltd., Japan. Intended Use: Seenotice at
53 FR 15103 April 27, 1988. Instrument
Ordered: June 30, 1987.

Docket Number: 88-126. Applicant:
University of Texas Southwestern,
Medical Center at Dallas, Dallas, TX
75235. Instrument: Electron Microscope,
Model JEM-100SX. Manufacturer: JEOL,
Ltd., Japan. Intended Use: See notice at
53 FR 15103 April 27, 1988. Intrument
Ordered: Januray 11, 1988.

Docket Number: 88-128. Applicant:
Massachusetts General Hospital,
Boston, MA 02114. Instrument: Electron
Microscope with Accessories, Model
CM 10/PC. Manufacturer: N.V. Philips,
the Netherlands. Itended Use: See
notice at 53 FR 15103 April 27, 1988.
Instrunient Ordered: December 29, 1987.

Docket Number: 88-136. Applicant:
University of California, Santa Barbara,
CA 93106. Instrument: Electron
Microscope Model JEM-4000FX.
Manufacture: JEOL Ltd., Japan. Intended
Use: See notice at 53 FR 15099 April 27,
1988. Instrumenit Orddred: November 20,
1986.

Docket Number: 88-137. Applicant:
Washington University, St. Louis, MO

-63110. Instrument: Electron Microscope,
Model JEM-1200EX/SEG/DP/DP.
Manufacturer: JEOL Ltd., Japan.
Intended Use: See notice at 53 FR 15100
April 27, 1988. Instrument Ordered
January 13, 1986.,

Docket Number 88-140. Applicant:
State of Minnesota Department of
Health, Minneapolis, MN 55440.
Instrument: Electron Microscope, Model
H-600. ManufactUrer: Hitachi, Japan.
Intended Use: See notice at 53 FR 15100
April 27, 1988. Instrument Ordered:
December 1, 1987.

Docket Number: 88-145. Applicant:
University of California, San Diego, La
Jolla, CA 92093. Instrument: Electron
Microscope, Model CM3OT.
Manufacturer: N.V. Philips, the
Netherlands. Intended Use: See notice at
53 FR 15100, April 27, 1988. Instrument
Ordered: December 4, 1987.

Docket Number: 88-149. Applicant:
Washington University, St. Louis, MO
63110. Instrument: Electron Microscope,
Model JEM-1200EX/SEG/DP/DP.
Manufacturer: JEOL, Inc., Japan.
'Intended Use: See notice at 53 FR-15101,
April 27, 1988. Instrument Ordered:
Feburary 12, 1988.

Comments: None received. Decision:
Approved..No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as these
instruments are intended to be used,
was being manufactui'ed in the United
States at the time the instruments were
ordered. Reasons: Each foreign

instrument is a conventional
transmission electron microscope
(CTEM) and is intended for research or
scientifit educational uses requiring a
CTEM. We know of no CTEM. or any
other instrument suited to these
purposes, which was being
manufactured in the United States either
at the time of order of each instrument
or at the time of receipt of application
by the U.S. Customs Service.
Frank W. Creel,
Director, Statutory Import Progranms Staff,
[FR Doc. 88-14443 Filed 6-24-88-.8:45 aml)
BILLING CODE 3510-OS-M

National Oceanic and Atmospheric
Administration

Coastal Zone Management; Federal
Consistency Appeal by Exxon Co.,
U.S.A. From an Objection by the New
Jersey Department of Environmental
Protection

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.
ACTION: Request for comments.

On January 13, 1987, the Secretary of
Commerce (Secretary) received a notice
of appeal from Exxon Company, U.S.A.
(Appellant). The Appellant is appealing
to the Secretary under section
307(c)(3)(A) of the Coastal Zone
Management Act of 1972 (CZMA),,1.6
U.S.C. 1456(C)(3)(A), and the
Department of Commerce's
(Department) implementing regulations,
15 CFR Part 930, Subpart H. The appeal
arises from an objection by the New
Jersey Department of Environmental
Protection (State) to the Appellant's
consistency certification for U.S. Army
Corps of Engineers (Corps) permit*
application no. NAPOP-R-86-0758-11.
Pursuant to section 404 of the Federal

'Water Pollution- Control Act, as
amended, 33 U.S.C. 1344, the Appellant
must obtain a Corps permit before
constructing a service station involving
the filling of wetlands in Dover
.Township, New Jersey.

Shortly after the Appellant filed its
notice of appeal, the Secretary, at the
parties' request, granted a stay of the
proceedings pending settlement
discussions by the parties. When those
discussions did not resolve the issues
under dispute, the stay was not
extended and the appeal process
resumed. The parties have completed
the first round of briefing of the issues,
and the Department now seeks public
comments regarding the criteria relevant
to the Secretary's decision on the
appeal.

The CZMA provides that a timely
objection by a state to a consistency
certification precludes any Federal
agency from issuing licenses or permits
for the activily unless the Secretary of
Commerce finds that the activity is
either "consistent with the objectives"
of the CZMA (Ground I) or "necessary
in the interest of national security",
(Ground II1 . Section 307(c)(3)(A). To
make such a determination, the
Secretary must find that the proposed
project .satisfies the requirements of 15
CFR 930.121 or 930.122. The Appellant
requests that the Secretary override the
State's consistency objection based on
Ground I. To make the determination
that the proposed activity is "consistent
with the objectives" of the CZMA, the
Secretary must find that (1) the
proposed activity furthers one or more
of the national objectives contained in
sections 302 or 303 of the CZMA; (2) the
adverse effects of the proposed project
do not outweigh its contribution to the
national interest; (3) the proposed
project will not violate the Clean Air
Act or the Federal Water Pollution
Control Act; and (4) no reasonable
alternative is available that would
permit the proposed activity tobe.
conducted in a manner consistent with
the State's coastal management
program.

Public comments are invited on the
findings that the Secretary must make as
set forth in the regulations at 15 CFR
930.121. Comments are due within thirty
days of the publication date of this
notice, and should be sent to Sydney
Anne Minnerly, Atforney-Adviser'
Office of General Counsel, National
Oceanic and Atmospheric
Administration (NOAA), U.S.
Department of Commerce, 1825
Connecticut Avenue NW., Suite 603,
Washington, DC 20235. Copies of
comments shbuld also be sent to Arthur
Stein, Esquire, Curry & Stein, 1041 W.
Lacey Road, P.O. Box 131, Forked River,
New Jersey 08731 and Dorothy M.
Highland, Deputy Attorney General,
Environmental Protection Section,
Division of Law, New Jersey Department
of Law and Public Safety, Richard J.
Hughes Justice Complex, CN 112,
Trenton, New Jersey 08625. All
nonconfidential documents submitted or.
received in this appeal are available for
public inspection during business hours
at the offices of Curry & Stein, the New
Jersey Department of Law and Public •
Safety, and the NOAA Office of General
Counsel.
FOR ADDITIONAL INFORMATION CONTACT:
Sydney Anne Minnerly, Attorney-

'Adviser, Office of General Counsel,
National Oceanic and Atmospheric
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Administration, U.S Department of
Commerce, 1825 Connecticut, Avenue-
NW., Suite 603, Washington, DC 20235,
(202) 873-5200.
(Federal Domestic Assistance Catalog No.
11419 Coastal Zone Management Program
Assistance)

Date: June 14, 1988.
William E. Evans,
Under Secretary for Oceans and Atmosphere.
[FR Doc. 88-14404. Filed 8-24-88:8:45 amj
BILUNG CODE 3510-0-U

Pacific Fishery Management Council;
Public Meetings

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management'
,Council and its advisory entities will
convene public meetings,.July 11-14,
1988, at the Red Lion Ihh-C61u'mbia.:
River, 1401.North Haydeh liand Drive.,
Portland, OR, as follows:

'ounil.--will convene July 13 at.8
a.m., with a closed session (notopen to"
the public), to discuss litigation,,
personnel, and otheiippropriate''
matters. At 9 a.m., the Council Will
convene its open session to consider
groundfish maiagement issues', I.e.
applications'for experimental fishingpermits, limited entry, yellowtail
r6ckfibh acceptable biological catch,
status of the Pacific Coast Fisheries,
Information Groundfish Network.
inseason management of rockfish and
sablefish, sablefish allocation process,
groundfish plan amendment (rewrite),
sorting of trip limit species, offshore
processing, and foreign fishing.

There will be a public comment period
on July 13 at approximately 4 p.m., to
hear comments on issues not on the
agenda. Public comments on agenda
items will be heard during the Council's
discussion of each issue.

On July 14 the Council will convene at
8 a.m., to address administrative
matters, anchovy management, habitat
matters, salmon management, and a
status report on the Pacific halibut
fishery. Salmon management issues
include the status of the 1988 fishery,
report of the Klamath Fishery
Management Council meeting, report on
Indian/non-Indian sharing, review of the
March salmon process, review of plan
amendment options and analyses,
extension of emergency salmon
regulations, and other matters.

Groundfish Select Group-will
convene July 11 at 8 a.m., to address
inseason groundfish management and
sablefish- allocation.

Scientific and Statistical Committee
(SSC--will convene July 11 at I p.m., to

address issues'on the'Council agenda
and will reconvene July 12.at. 8 a.m.

Groundfish Advisory Subpanal-will
convene July 11 at' p.m.; with the SSC
then reconvene July 12 at 8 a.m., to
address groundfish issues on the
Council agenda.

Budget Committee-will convene July
12 al 3 p.m., to consider changes to the
1988 Council budget and proposed
budgets for 1989 and 1990.

Foreign Fishing Committee-will
.convene July 12 at 4 p.m., to decide on
release of the Pacific whiting reserve
and address any currentforeign fishing
applications. " ' -

Limited Entry Committee-on July 12
at 5 p.m., will.present its proposal and
answer questions.,

Habitat Committee-on July 13 'at5-
p.m.,, wil.conVene immediately after the.
Council'meeting to address any current,.
habitat issues.

'Detailed agendas for the above
meetings will be available to the public
after June 30. For further information
contact Lawrence D.'Six; Executive
Director, Pacific Fishery Management
Council, Metro Center, Suite.420, 2000
SW First Avente, Portland,' OR 97201;

'telephone: (503) 221-6352.
Date: June 21,"1988.

Richard H. Schaefer,
'Director, Office:of Fisheries Conservatidn and
Management, National Marine Fisheries'
Service

.[FR Doc. 88-14395 Filed6--24;-88; 8:45 amj
BILUNG COVE 3510-22-M

Permits; Foreign Fishing

This document publishes for public
review a summary of applications
received by the Secretary of State
requesting permits for foreign vessels to
fish in the. exclusive economic zone
under theMagnuson Fishery
Conservation and Management Act
(Magnuson'Act; 17 U.S.C. 1801 et seq.)

Send comments on applications- to:
Fees, Permiti and Regulations Division

[F/TS21), National Marine Fisheries
Service, Department of Commerce,
Washington, DC-20235

or, send comments to the Fishery
Management Council(s) which review
the application(s), as specified below-'
Douglas G.'Marshall. Executive Director,

New England Fishery Management
Council, 5 Bioadway (Route 1),
Saugus, MA.01906, 617/231-0422

John C. Bryson,'Executive Director, Mid-
Atlantic.Fishery Management Council,
Federal Building, 'Room 2115, 320
South New Street, Dover,-DE 19901,
302/674-2331

Robert K. Mahood, Executive Director,
South Atlantic Fishery Management
Council, Southpaik Building, Suite 306,
1 Southpark Circle, Charleston, SC
29407, 803/571-4368

Omar Munoz-Roure, Executive Director,
Caribbean Fishery Management
Council, Banco. De Ponce. Building,
Suite 1108, Hato Rey, PR 00918, 809[
753-4926

Wayne E. Swingle, Executive Director,
,Gulf of Mexico Fishery Management
Council, Lincoln Center, Suite 881,
5401 West Kennedy Blvd., Tampa, FL
33809, 813/228-2815-

Lawrence D. Six, Executive Director,
Pacific-Fishery Management Council,
Metro Building, Suite 420, 2000 S.W.
First Avenue, Portland, OR 97201, 503/
221-6352

Jim H.. Branson, Executive Director,
North PacificFishery Management
Council, P.O. Box 103136, Anchorage,
AK 99510, 907/274-4563

Kitty M. Simonds, Executive DireCitor,
Western Pacific Fishery Management.
Council, 1164 Bishop Street, Room,

'1405, Honolulu, HI 96813, 808/523-'
1368.,

'For further inxformation* contact John
D.'Kelly or Shirley Whitted (Fees,
Permits, and Regulations Division, 202-
673-5319.:

'The, Magnuson Act requires. the.
.Secretary of State to publish a notice'of
receipt of all applications for such
permits summarizing the contents of the
applications in the FederalRegister. The
National Marine Fisheries Service,
under the authority granted in a
memorandum of understanding with the
Department of State effective November
29, 1983; issues the notice on behalf of
the Secretary of State.

Individual vessel applications for
fishing in 1988 have been received from
the Governments shown below.

Dated: June 21,1988.
James . Douglas, Jr.,
DeputyAssistant Administrator for Fisheries,
National Marine Fisheries Service.

Fishery codes aIid designation of
Regional Fishery Management Councils
which review applications for individual
fisheries are as'follows:

" "Regional Fisher
Code Fishery : Mngmn

rounils .

Atlantic Billrishes
and Sharks.'

Bering Sea and
Aleutian Islands.

.Gulf of Alaska' ...........
Northw4st Atlantic

Ocarr.

New England, Mid
Atlantic South
Atlantic, Gulf of
Mexico, Caribbean.

North Pacific,.

North Pacific.
New England, Mid-' Atlantic.
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* .. :. - Regional Fishery
Code Fishery Management,

Coupcils

SNA'... Snails (Bor hi Sea) ... Nkh'faci."
WOC.. Pacific Groundfish Pacific.

(Washington,
Oregon and
California).

PBS... Pacific Blifishea and Western Pacific:
sharks.

Activity codes which specify
categories of fishing operations applied
for are as follows:

Activity Fishi- opaons
coda Fi operation

I .............. Catching, processing and other support
2.... ... Processing and other support only

code Fishing operations .

3 ......... Other support only
.................. Vessel(s) ir -support: of U.S. vessels

Joint venture) . : " .. , ..
.Cargo transport vessels with fish finding

equipment on board wUl receive an
activity code 2 to enable them jo
perform both scouting as eoll as sup-
port activities."

joint Venture

Whiting Fishery

The Government of the Republic of
Korea has submitted a permit
application forthe TAE BAEK 29 Hoto
engage in joint'ventuie activities in the
WOC fishery. Thfe species anrd amount

requested is for Pacific Hake in the
amount of 10,000 nit. The American "
parter is Pidtibh Internalional Seattle,
Washington. This is the secoid Korean
joint venture-opbration to be added to-'
this fishery. The initial Korean JV/WOC
request was published April 29, 1988, at
53 FR 15439.

Squid Fishery

The Government of Italy has
submitted permit applications forthe
NWA Fishery.

The species and amounts requested
for joint venture and directed fishing are
listed on.the chart below.-The directed
fishing requests are enclosed in the
parenthesis.

Species
(In metric tons]

Northwest Atlantic Ocean Fisheries

Illex Loligo Mackerel Red Hake" Dogfish . American Partner.

2,000 2,000 500 500 500 IST Corporation, Inc., Cape May, NJ.
(2,000) (2,000) (500)

[FR Dec. 88-1448 Filed 6-422-8; 4:53 pm],
BILLING CODE 3510-22-11111

National Technical Information
Service

Government-Owned Inventions;:
Availability for Ucensing

The inventions listed below are
owned by agencies of the U.S.
Government and are available for
licensing in the U.S. in accordance with
35 U.S.C. 207 to achieve expeditious
commercialization of results of. federally
funded research and development.
Foreign patents are filed on selected
inventions to extend market coverage
for U.S. companies and may als be
available for licensing.

Technical and licensing information
on specific inventions may be obtained
by writing to: Office of Federal Patent
Licensing, U.S. Department of
Commerce, P.O. Box 1423, Springfield,
Virginia 22151.

Please cite the number and title of
inventions of interest.
Douglas I. Campion,
Associate Director, Office of Federal Plent
Licehsing, Nationqil TechhicolInformation
Service, U.S. Department bf Commece.b

Department of Agriculture.

SN 6-778,384
In: Vitro Screening for and Selection.of

Glycine Max Resistant, to:

Phialophora Gregata
SN 7-140,501

Simple and Rapid Method for
Detection of Vir'ulent Yersinia
enterocolitica

SN 7-141,857
Process for Preserving Raw Fruit and

Vegetable Juices Using
Cyclodextrins and Compositions
Thereof

SN 7-159,995
Microbial Production of L-Altrose

SN 7-168,047
Novel Sesquiterpene Epoxides

SN 7-177,236
Biological Control of Postharvest Rots

in Fruits Using Debaryomyces
hansenii

SN 7-179,453
Ground Contact Implemenit Soil

.Penetration Depth Control
Department of Health and Human
Services.
SN E-129-88

Protein Crosslinking Reagents
Cleavable Within Acidified
Intercellular Vesticles

SN E-132,88
Derivatives of Cyclic AMP as.

Treatment of Cancer
SN E-347-86 A

Macrocyclic Chelates and. Methods of
Use Thereof

SN &-347-86 B
Process for Synthesizihig NMacrocyclic

tChelates '

SN E-518-B7
Raccoon Poxvirus as a Gene -

Expression and Vaccine Vector for
Genes of Rabies Virus and Other
Organisms

SN F,-548-87
Metallolroteinase Marker for'Cancer
-Metastases . ;

SN 6-850,10 (4,740,709)
Method of Sensing Fluid Properties of

'Bubble Concentrations
SN 7-110,348 '

NewRecombinant Plasmid Containing
HIV.Reverse Transcriptase Gene,

SN 7-131,391
Synthetic Oltgonucleotide for'.

•Translatiohial Control of Eukaryotic
'Genes

SN 7-172,922
Piperdine Ring Modified

Phencyclidine Analogs as,
Anticonvulsants

Department of the Army

SN 7-084,783
Modulation of Cellular

,Phosphatidylinositol Turnover by,
Exogenous Phosphatidylinositol

SN 7-171,323
'Monolithic Millimeter-Wave Image

Guide Balanced Mixer'8N'7-171,325" ;" "".11niproved Mei ' 6fMaking a Ferfite

Circulator,'' .

SN 7-176,125. .
Plahar N46nolifhic Milfimeter Wave

I I II I I r 7 I II
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EFFECTIVE DATE: July 1.1988.
Authority: Executive Order 11651 of March,

3, 1972, as amended; Section 204 of the,
Agricultural Act of 1956, as amended (7
If Qr lfl~uA1

Category: , "'  ,
335 .... ........ .......
433.. .... ...... ...........

S434 ........... 4............... ........... ,

, .-. ,.,,, ,,. , .. . 435.. ..;..... I...,.. ...... I .. ,,
'FOR FURTHER INFORMATION CONTACT: .442 .....................................
Naomi'Freeman, International Trade ' ..

Specialist, Office of Textiles and'.A ' "I mports charg'ed to the c ,atego
Apparel, USS. Department of Commerce;, Imorts cag to t ce

377- . Fr i o othe periods July 1, 187 through
(202) 177-4212.For information on.'the. 1987 and Januaro 1,1988 ifhroug
quota status ofthese limits, refer to the. '-shall be charged against the lev
Quota Status Reports'posted on the restraint to the extent of any ur
Bulletin Boards of each Customs port. balances. In the event the limits
For information on embargoes and quota for that period have been exha
re-openings, call (202) 377-3715. previous entries, such goods sh

YINFORMATION: A copy to the limits set forth in this dir
of the current bilateral agreement The limits may be adjusted ii

pursuant to the provisions of th
between the Governments of the.United bilateral agreent between th
States and Uruguay is available. from , , of the United States and Urugu
the Textiles Division, Economic.Bureau,•. In carrying out the above din
U.S. Department' of State, (202) 647-1998. Commissioner of Customs shou

A description of the textile categories entry into the United States for
in terms of T.S.U.S.A. numbers is to include entry for consuptio
aVailable'in the ,Correlation: Textile and -Commonwealth of Puerto Rico.
A'parel Categories with Tariff. The Committee for the Imple
Schedules of the.UnitedStates Textile Agreements hap determ
Anniotated (see Federal Register notice these actions fall within the forexception to the rulemaking pr
52 FR 47745, published on December 16, ' t thS 55(a}(1}:": p

1987)... " . Stnceely,
,The letter to the Commissioner of ' James H.

Customs and the actions taken pursuant Chairman, Comm~ttee)or the
to it are not designed to implement all of Chai e foreth
the provisions of the bilateralo
agieement, but are desigried to'assist [FR Doc. 88-14420 Filed 6-24-8

only in the implementation of certain'of BILuNG cCoE 3516M-M.

its provisions. '
James H. Babb, . DEPAR TMENTOFDEFEN
Chairman; Committee for the Imptemention of
TextileAgwe 'ent. " ' Public Information Coliect

COMMITTEE FOR THE IMPLEFMENTATION Requirement Submitted to
OF TEXTILE AGREEMENTS - ION Reiem Subm i te to

June22,1988. ". . .ACTION: Notice.
Commissioner of Custom'si .

;MiXer- - -pdrtmeht of ihe Treatsury,
SN'7-176126 - .: Washington, DC20229.

Method of Etching'Zirconium *.. . 'Dear Mr Conimissioner- Urid
Diboride. "' Section,204 of the Agrcultural

.... Do .' ...... . .amended (7 U:S.C. 1854). and th
Doc. 88-._1.4364 Filed 6-24-8; 6:45 amj. Arrangement Regarding Interna

BILLING CODE 35104-0U in Textiles done at Geneva on I
_ __1 973, as further extended on Jul

pursuat-to the BilateridlCotton

COMMITTEE FOR THE T6Xtile"Agreement of December
IMPLEMENTATION OF TEXTILE: 'January 3,1964, as amended, b
AGREEMENTS G' 'i oernnts of thie-uited Stal

- Uruguay: and in accordahce wit
Announcement of fmport-Umits for -' . provisions of Executive Order I

-Certain Cotton and Wool Textile .. . .3; 1972, as amended,you are dir
" " = " P " . ...r t '-• ' '..prohibit. effective on-july'i I 9

Products Produced or Manufactuied-i I.... prohibit. efe.iv -o 1,1Uruguay, -. " ' . tle U ed States-for consumpti[ "' ."' "" :" " ." . : ; it~dri~a, lfrorn wviefouse6 foi

June 22, 1988. o . of cotton and wool textile prod
"following categories,'prduiced'

AGENCY:Committee'or the ' manufactured in Uruguay and e
Implementation of Textitle'Agreements., during the twelve-m6fith period
[ClTA). • ' ' ' on July 1, 1988 a nd'extends thro
ACTION: Issuing a directive to the , 1989, in excess of. the levels of

Commissioner of Customs establishing
new agreement year limits.'

ovisions or 5

nplementation'

8: 8:45 ami

;E

ion
OMB for

Office of the Secretary, DoD Advisory
Group"on Electron Devices; Advisory
Committee Meeting

SUMMARY::Working Group C. (Mainly
Opto Electronics) of the DoD Ad'visory:
'Group on Electron Devices (AGED)'
announces a closed sessionmeleting.
DATE: The meeting will be held at 0900,
Wednesday and Thursday 13 & 14July
'1988.
,ADDRESS: Thenmeeting will be held zit
Palisades Institute for Research..,
Services, Inc.,2011, Crystal Drive, Suiiie
307, Arlington, Virginia 2202.!-

24121-

The Department of Defense 9as "
submitted to OMB for clearance the'

erthe' terms o following proposal for collection of
Act of 1956. as' infbrmation under-the provisions of the
e ' " ..Paperwofk Reduction Act(44 U.S.C.
tional-Trade' ' Chapter 35). ,.
December 20. ' Title, Applicabl e FAn, h '.
y 31, 1986T;
and Wool, ' Appliable O MB Conrol Number:
r 30, 19e a nd" Record of Militaly Prodessing-Armed' [
etween the ' Forces of'the United States;!DD Fori'
es aid'" "196 ,and 6MB'Control Number0704- -
th- the, : 7 .. ')7f " •  ' "? "' ; ''

1651 of March . .Extensioi.et -" -to r.ed Y eus:Ets .'
r ted to r ' ,AnnuoI Bu'dei Hours:334,000. '. .

8enry nto
on and . . Anual Responses: 1,000,000. -
i consumption r Areeds and Uses. DD Form 1966 is the
ucts i the, basic forin used by all Military Services,

orted " for obtainifg data used in determining :
ewhich beins eligibility of applicants 'for enlistment in

iugh'June 30,, the'Armed Forces of the United States
restraint: and forestabishing record4 for those

enlsted.'
12-Month Affected Public: Individuals."

restraint limit Frequency: On occasion. .
7R Respondent's Obligation: Required to

71,020 dozeri. obtain'or retain a benefit.
'15,403 dozen. . OMB Desk Officer: Mr. Edward

23,230 dozen. Springer.
43,430 dozen.
27,818 dozen. Written comments and

recommendations on the proposed
information bollection should be sent to

oy limits for .. Mr. Edward Springer at Office of'
"Decembef31, ' Management and Budget, Desk Officer,

:h June 30, 1988 Room 3235, New Executie Office
rels of Building,Washington, DC 20503.
fitled

established DOD Clearance Officer: Ms. Pearl
usted by Rascoe-Harrson. .'

all be subject' A copy of the information collection
ective. proposal may be obtained from, Ms.
n the future -Rascoe-Harrisoh WHS/DIOR, 1215,'
e current , Jefferson Dairis Highway, Suite 1204,'i..
e Govenments Arlington, 'Virginia 22202-4302,.
ay. .t ' telephone (202) 746-0933.ections, the

Ild construe' June'22, 1986.- '

consumption L.M.Bynum, - " .
n into the Alternate OSD Federal RegisterLiaison.

Officer, Depattment of Defense,.
mentation of r[FR Doc. 88-14460 Filed --24-88; 8:45 am]
ined that
eign affair . , ILING CODE 381"i-U,



Feder1,-Register / ,Vol. 53,. NO. 123 I/Monday.: lune 27 1988 /.,Nntices'!

FOR FUR7ER INFORMATION CONTACT:
Gerald Weiss, AGED Secretariat, 201..
Varick Street, New, York, 10014
SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide the Under Secretary of:Defense
for Acquisition, the Director, Defense
Advanced Research Projects Agency
and the Military Departments with.
technical advice on the conduct of
economical and effective research and
development programs in the area of
electron devices.

The Working Group C meeting will be
limited to review of research and'
development programs which the
military propose to initiate with
industry, universities or in their
laboratories. This opto-electronic device
area includes such programs as imaging
devices, infrared detectors and lasers.
The review will include classified
program details throughout. .

In accordance with section 10(d) of
Pub. L. 92-463, as amended, (5 U.S.C.
App. II section 10(d) (1982)), it has been
determined that this Advisory Group.
meeting concerns matters listed in 5
U.S.C. 552b(c)(1) (1982), and that
accordingly, this meeting will be closed
to the public.
June 22,198.
LM. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doec. 88-14467 Filed 6-24-88,.8:45 am]
BILUNG CODE 3810-01-M

Department of the Navy

Naval Surface Warfare Center; Public
Meeting on the Environmental
Assessment for Continued Operation
of the Navy EMPRESSI Facility on the
Solomons Annex of the Patuxent River
Naval Air Station, Solomons (Calvert
County), MD

Pursuant to the National
Environmental Policy Act of 1969. (42
U.S.C. 4321-4361) and the Council on
Environmental Quality Regulations (40
CFR Parts 1500-1508); the U.S. Navy has
prepared an Environmental Assessment
(EA) for continued operation of the
Navy EMPRESS I facility on the
Solomons Annex of the Patuxent River
Naval Air Station, Solomons (Calvert
County), Maryland.

EMPRESS I was erected in 1972 for
the primary purpose of determining the .
sensitivity of Navy electronic equipment
aboard ships to, electromagnetic pulse
(EMP) exposure. It is a specialized radio
transmitter that broadcasts a high-
amplitude, extremely short-duration
pulse of radio energy from an antenna
located at Pt. Patience, Maryland. It.is

currently the.only.landbasedU.SA. EMP
facility with a capability to test ships.

TheEA has been distributed to
various Federal, Maryland state and
local governmental agencies and .
itnerest groups. Copies of the EA may
also.be viewed during normal business
hours at the following locations:

In St. Mary's County:
1. St. Mary's County Memorial' Library,

Route 1, Leonardtown, Maryland
20650

2. St. Mary's County Memorial Library,
Coral Drive, Lexington Park,
Maryland 20653

3. St. Mary's Governmental Center,
County Commissioner's Office,
Leonardtown, Maryland 20650.
In Calvert County:

1. Calvert County, Courthouse, Office of
the County Administrator Prince

" Frederick, Maryland 20678
.2. Calvert County Public Library, Duke

Street. Prince Frederick,'Maryland
20878.,
A public meeting to inform the' public

of the study's findings and to solicit
comments on the Navy's proposed
continued operation of the EMPRESS I
facility on the Solomons Annex of the
Patuxent Naval Air Station will be held
at thefollowing location:

Place: Calvert High School. Dares
Beach- Road, Prince Frederick, MD

"20678
Dote: Tuesday. August 9,1988.
Times:
Registration-6:oo pm to 7:00.pm.
Meeting- 7:00 pm to 12:00 pm or'

completion of public comments.
The meeting will be chaired by the

U.S. Navy. All interested parties are
invited to be present or represented at
'this meeting..This includes
representatives of Federal, state, and
local government agencies; private
industry; civic and public interest groups
and other interested and concerned

- citizens. All parties will be afforded full
opportunity to express their views, but
in order to allow all an opportunity to
speak, oral statements will be limited to

•5 minutes. Technical statements,
statements of considerable length, or
statements from persons unable to
attend, should be in writing and.
delivered either at the meeting or mailed
to: Naval Surface Warfare Center,
White Oak Laboratory, Office of
Counsel, Benjamin M. Plotkin, Esq.,
Code C71W, 10901 New Hampshire
Avenue, Silver Spring, MD, 20903-5000."

Oral statements will be heard and -
transcribed by a stenographer, but for
accuracy of record it is desired that all
statements be submitted in writing. All
statements, either oral or written, will
become part of the official record on this

study. Upon requesticopies of the public
meeting transcript may be obtained- from'.
the above address ....

Final.decision-on the proposed project:-
will be made.only after full- ': . • ,
consideration4s given to the viewsof-.
responsible agencies, groups and
citizens.

Written comments willbe accepted
until August 19, 1988.

Questions concerning this public
notice may be directed to Mr. Benjamin
M. Plotkin, Naval Surface Warfare
Center White Oak Laboratory, Office of
Counsel, Code C71W, 10901 New'
Hampshire Avenue, Silver Spring, MD,
20903-5000, (301) 394-1999.

Date: June 22, 1988. .
David A. Guy,
Commandfer, IAGC, U.S. Navy, Alternate
Federal Register Liaison Officer.
[FR Doc. 88-14370 Filed 0-24788; 8:45 am) ,
BILUNG CODE 3Vi0-AE-M

DEPARTMENT OF ENERGY•

Financial Assistance Award; Intent To
Award Grant to the University of Texas
at Austin

AGENCY: U.S. Department of Energy.
ACTION:'Notice of restricted eligibility
for grant award.

SUMMARY: The Department of Energy
announces that pursuant to 10 CFR t
600.7(b), it is restricting eligibility for a
giant underProcurement Request
Number 19-88BC14265.000 to the
University of Texas at Austin for
Development of a Cooperative
Geoscience Research Institute for Oil
and Gas Recovery Research. The
recipient comprises a national
consortium of universities and other
state entities with advanced petroleum
engineering, geophysics, and geology,
programs in oil and gas recovery
research.

Scope: The Institute shall perform a
study of the presently existing Basic and
Fundamental Geoscience Technologies.
The .study shall be aimed at attempting
to provide an increased understanding
of, and the technology required for, •
improved oil and gas recovery. A major
goal of this study is to identify new r
models, concepts, and technology that
can be used to maximize recovery of
remaining oil and gas resources in
existing fields. The proposed program is
expected to significantly enhance DOE's
efforts to improve oil and gas recovery
research and technology.

The term of this grant shall be from
approximately July 5, 1988, to' November'

. 24122
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30,1988. and the grant. is for
$500,000,000.
FOR FURTNER INFORMATION CONACT:
U.S. Depiartment of Energy,: Pittsburgh
Energy Technology Center, P.O. Box
10940, Pittsburgh, PA 15230, Attn: "
Gregory J. Kawalkin, AC 412/892-6039.

-Sun W.Chun,
* Director. Pittsburgh EnerVy Technology

Center." [FR Qoc.,88t-1'440 Filed 6--24-88; 8:45 ail

91LLING CODE 6450-01-N

Economic Regulatory Administiation
[ERA Docket No. 88-20-NGJ,]-

Amalgamated Pipeline Co.; Order
Granting Blanket Authorization To
Import Natural Gas From Canada and
Mexico

AGENCY: Economic Regulatory •
Administration, DOE.
ACTION: Notice of order Granting.

- Blanket Authorization to import natural
gas from Canada and Mexic.

SUMMARY: The Economic Regulatory
Administration [ERA) of the -Departmen
of Energy (DOE) gives notice that it has
issued an order granting Amalgamated
Pipeline Company (Amalgamated)
blanket authorizationto import natural
gas from Canada and Mexico. The ordet
issued in ERA Docket No. 88-20--NG
'authorizes Amalgamated to import up te

an aggregate of 100 Bcf of Co'nadian or
Mexcian natural gas over a two-year
period; beginningron the date of first
delivery.

A Copy of this order is available for.
inspection and copying in the Natural
Gas Division Docket Room. GA-076,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC. 20585,
(202) 586,9478. The docket room is open
between the hours of 8:00 aim. and 4:30
p.m., Monday. through Friday, except
Federal holidays.

Issued in Washington, DC. Juie 21.1988.
Constance L. Buck ley,
Acting Director. Office of Fucs Programs
Econonic Regulatory A(lministration.
[FR Doec. 88-14462 Filed 0-2-88 8:45 arni
BILumi CoDE B4po-oi-M

[Docket No. 88-15-NG]

DEKALB Petroleum Corp.; Order
Granting Blanket Authorization To
Import Natural Gas

AGRNCY: EconomicRegulatory'
Administration, DOE.
AcTION: Notice of order granting blanket
authorization to import natural gas.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department

-of Energy (DOE) gives notice that it has
issued an order granting DEKALB
Petroleum Corporation (DEKALB)
blanket authorization to import natural
gas. The ordr issued in ERA Docket No.
85-15-NG:authorizes DEKALB to import
up to 73 Bef of natural gas over a two-..
year period beginiing on the date of first
delivery.. .I 1, .. -, .
I . A copy of this order is available.foi: U

inspection and copying in the Natural,
Gas Division Docket'Room GA-076, .
Forrestal Building, 1000 Independence-
Avenue, SW, Washington, DC, 20585,
(202) 586-9478. The docket room is open
between the hours of 8:00 a.m. and. 4:30
p.m., Monday, through Friday, except

* Federal holidays.
Issu d in Wasqhington, DC, June 20, 1988.

Constane L. Buckley,_
Director, Natural Gas Division, Office of.
Fuels Programs, Economic Regulatory,AdrninstratiS n.•"'

IFR Doc. 88-1,4403.Filed 6-24--88 8:45 am]
ILUNG CODE 64S001-1

Office otEnergy Research

Special Research'Grant Program
Notice 88-4; Theoretical Ecology . -
AGENCY: Department of Energy.
ACTION: Notice inviting grant

applications.

SUMMARY:,The Office of Energy
Research (OERj of the Depiartment of
Energy (DOE) announces its interest in
receiving applications for Special
Research Grants that-will support.
research in Theoretical Ecology.
Applidations must be directed to state-
of-the-art research that contributes to
the development 'of new theoretical
paradigms that lead to'a unifying theory
of complex ecological systems. At the
present time, the following scientific
areas are of primary interest: (1)
Integration of processes across multiple
levels of ecological organization, with
special reference to terrestrial biosphere
response to global change; (2) analysis
of spatial and temporal dynamics of
complex ecological systems; and (3)

- effects of scale on analysis of ecological
structure, function, and dynamigs.
Research aimed at resolving other
crucial theoretical issues in ecology will
also be considered. Field research and

* computer simulation studies' that
-provide critical tests of theory are
considered integral components of
theoretical research.
DATES: To permit timely consideration
for award in FY 1989, applications
submitted in response to this notice

should be received by the Division of
Acquisition and Assistance
Management by October'25, 1988.

ADDRESS: Applications should be
forwarded to. U.S. Department of
Energy, Office of Energy Research,
Division of Acquisition and Assistance
Management, Room G-236, Washington,
DC,20545 ATTN: Program Notice 88-4.

FOR7FURTIER INFORMATION COTACr.
Dr:, Edward J, Rykiel, Jri, Offie of,. -
Health and Environmental Research,
ER-75, Waghingt6n, DC 20545, (301),353-
4902..
SUPPLEMENTARY INFORMAnON: This
-notice relates to the Theoretical Ecology
Progran' Ecological Research Division,
Office of Health and Environmental
Research. The aim of this program is to
provide DOE with the fundamental
theoretical basis needed to.understand
complex ecological syst~ms, to predict
the behavior of sucl systems at all
scales of resolution and organization,. to
guide data collection, and to identify the.
most significant directions for future
research.It is anticipated that six
awards will be made at approximately
$150,000 per year. Multiple year funding
of awards is expected subject to the

.availability of future funds. Information
regarding development and submission
of applications, eligibility, limitations,:
evaluation and selection processes and
6ther policies and procedures may be
found in 10 CFR Part 60"5. Application
kits and copies of 10 CFR Part 605 are
available from the U.S, Department of
Energy, Division of Acquisition and
Assistance Management (see above
address). Telephone requests may be
made by calling (301) 353-4902.
Instructions for preparation of an
application are included in the kit. The
Catalog of Federal Domestic Assistance
Number for this program is 81.049.

Issued in Washington, DC, on June 17, 1988.
Ira M. Adler,
DeputyDirectorforManageniehrt. Offic of
Energy Research.

[FR Doc. 88-14464 Filed 6-24-88; 8:45 am["
BILLING CODE' s50O1-M

Federal Energy Regulatory
Commission

[Docket Nos. ES88-40-0OOet al.]

Canal Electric Co. et al.; Electric Rate,
Small Power Production, and
Interlocking Directorater Filings

Take notice that the following filings
have been made with the Commission:

24123
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1. Canal Electric Company
(Docket No. ES88.40-0001 -

June 22 1988.
Take notice that on July 13, 1988,

Canal Electric Company filed an
application with the Federal Energy-
Regulatory Commission seeking
authority, pursuant to section 204 of the
Federal Power Act, to issue not more
than $110 million of short-term debt on
or before December 31, 1990 with a final
maturity no later than December 31,
1991.

Comment date: July 12,'1988. In
accordance-with Standard Paragraph E
at the end of this notice.

2. Wisconsin Electric Power Company

[Docket No. ES88-455-000
June 23, 988.

Take notice that on June 6,1988,
Wisconsin Electric Power Company
(Wisconsin Electric) tendered for filing a
letter executed by Wisconsin Electric
and counsel for Wisconsin Electric's
wholesale customers. The letter clarifies
the intentof FERC EleCtric Tariff
)Volume No. 1, First, Revised Sheet No.
115; and resolves possible uncertainties
as to its meahing, ambiguities of
inteipretation. There ard no customers
served'under theinterruptible rate
schedule in question.

Wisconsin Electric requests an
effective date of sixty days after filing.

* Copies of the filing have beenrserved
on the wholesale customers, .the Public
Service Commission of Wisconsin, and
the Michigan Public Service
Commission.
* Comment dote: July 7,1988, in

accordance with Sandard ParagraphE
at the end of this notice.

3. N ew York State Electric & Gas
Corporation
[Docket No. ER88-456-0]J
June 23,1988.

Take notice that on June 13,1988, New
York State Electric & Gas Corporation
(NYSEG) tendered for filing as an initial
rate schedule a contract dated October
9, 1987, betweene NYSEG and the
County of Erie, a municipal corporation
of the State of New Yorkv (Erie County).
The contract provides for Erie County to
pay a charge to NYSEG for the use if its
facilities to deliver hydroelectric power
and energy sold by Erie County to its
residential customers,,equal to the
* charges that would have been. billed to -
such customers under NYSEG
appropriate residential-electric rate
schedule on file with the New York
State Public Service Commission less
NYSEG's fuels and purchased power
costs reflected in such rate schedule.

NYSEG states that copies of this filing
have been served by mail upon Erie
County, the New York State Public
Service Commission, and the Power
Authority of the State of New York, from
whom ErieCounty is purchasing the
hydroelectric power and energy to be
sold by Erie County to its customers.

Comment date: July 7, 1988, in
accordance with Standard Paragraph E
at the end of this notice •

4. Arkansas Power & Light Company
Docket No. ER88-313-OO]
June 23, 1908.

-Take notice that on June 15,1988,
Arkansas Power & Light Company,
(Company) tendered for filing an
amendment to its filing dated March 31,
1988. The Company states that it has
submpitted the following documents for
its amendment:
S11. Amended Refund Payment
Schedule-Attach. A, Item 1).

2. Amended Exhibit C (Attach. A, item2):.
3: Explanation of Amended Exhibit C

(Attach. A, Item 3).
Comment date: July 7,1988, in

- accordance with Standard Paragraph E-
at the end of this notice.

5. Tucson Electric Power Company

[Docket No. ER8394-OOD)
June 23,1988.

Take notice that on June 15, 1988,
Tucson Electric Power Company
(Tucson) tendered for filing, pursuant to
Commission request, additional
information to its Attachment A in its
May 11, 1988 filing.
. Comment Dote: July 7,1988, in

accordance with Standard Paragraph E
at the end of this notice.

6. Georgia Power Company
[Docket No. ER88-468-] •
June 23, 1988.

Take notice that on June 15,1988,
Georgia Power Company (Georgia
Power) tendered for filing a Scheduling
Services Agreement (Agreement) dated
as of June 13, 1988, between Georgia
Power and Oglethorpe Power ,
Corporation (An'Electric Membership
Generation & Transmission Corporation)
(OPC).

Georgia Power states that the
* Agreement has been executed to

facilitate a short-term, non-firm capacity
and energy transaction between OPC
and Seminole Electric Cooperative, Inc.
Georgia Power seeks waiver of the
Commission's notice requirements and
seeks an effective date of June 14, 1988.
The Agreement will terminate on
November 1, 1988.

Comment Dote: July 7,1988, In
accordance with Standard Paragraph E
at the end of this notice.

7. New York Electric & Gas Corporation
[Docket No. ER88-467-00O]
June 23,198.

Take notice that on June 15, -1988, New
York State Electric & Gas Corporation
(NYSEG] tendered for filing pursuant to
§ 35.12 of the regulations under the
Federal Power Act, as a rate schedule,
an agreement with Long Island Lighting
Company (LILCO). The short term.
agreement provides that NYSEG shall
sell surplus capability and associated
energy to LILCO. Service under this
agreement commenced on June 1,1988
and shall terminate on September 16,
1988 unless extended in writing by
mutual agreement.

NYSEG has filed a copy of this filing
with Long Island Lighting Company and
with the Public Service Commission of
the State of New York;
• NYSEG requests that the 60-day filing
requirement be waived and that June 1,
1988 be allowed as the effective date of
the filing.
- Comment:Dote: July 7,1988, in
accordance with Standard Paragraph E
atthe end of this document.

8, New York Electric & Gas. Corporation

[Docket No. ER88-408-O0 . .,

June 23, 198&.
Take notice that on June 15,1988, New

York State Electric & Gas Corporation
(NYSEG) tendered for filing pursuant to
J 35.12.of the regulations under the
Federal Power Act, as a-rate schedule,
an agreement with Orange & Rockland
Utilities, Inc. (O&R). The agreement
provides that NYSEG shall sell surplus
capability and associated energy to
O&R. Service under this agreement.
commenced on June 1, 1988 and shall
terminate on October 31, 1990 unless'
extended in writing by mutual
agreement.

NYSEG has filed a copy of this filing
with Orange & Rockland Utilities, Inc.
and-with the Public Service Commission
of the State of New York.

NYSEG requests that the 60-day filing
requirement be waived and that June 1.
1988 be allowed as the effective date of
the filing.

Comment Date: July 7, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

9. Niagara Mohawk Power Corporation
[Docket No. FR56.- 306.-]
June 23.1988.
I Take notice that on June 13,1988,

Niagara Mohawk Power Corporation

::24124 '
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tendered for filing an amendment..to its
original filing in this Docket. Niagara
Mohawk provided revised Period II data
and included revised reduced rate

f sheets in accordance with the revised
Period I1 data.'

Copies of the filing were served upon
thp_ Nkw YnrkI tato. Pahik Sprvi,'c

,[Docket Noke CP87-166-004, et al.1

Florida Gas Transmission Co., et al.;
Natural Gas Certification Filings

Take notice that the following filings
have been made with the Commission:
1. Florida Gas Transmission
[Docket No. CP87-166-0041-

Commission and NYSE&G. June 22,1988.
m Take notice that on June 10'1988,

Comment Date: July 7,1988, in ' Florida Gas Transmission Company
accordance with Standard.Paragraph E " (FGT), P.O. Box 1188, Houston; Texas
at the end of this notice. ' 77251-1188, filed a petition to amend the
10. Niagara Mohawk Po0wer Corporation' order issued August 13, 1987, in Docket

No. CP87-160-000 pursuant to section
[Docket No. ER8-04-000l 7(c) of the Natural Gas Act so as to

authorize the extension of its
June 23,1988. transportation term for Enron Industrial

Take noticb that on June'13,1988, Natural Gas Company (industrial) until
Niagara Mohawk Power-Corporation , ' August 12, 1989.
tendered for filing an amendment to its Specifically, FGT states that on. June
original filing in this Docket. Niagara, 2,1988, Industrial and FGT signed a
Mohawk provided revised Period II data letter agreement to continue the
and a demonstration of its right to make transportation for another year,,
a change in the method for determining consistent with Commission'policy. FGT

'the rate transmission of New York State states that the term of the existing
Electric arid Gas Corporation's Somerset transportation agreement on file as
generating plant output and for ' FGT's Rate Schedule X-27 is for five
transmission to New York State's -years; thus, nochange to the term',
Electric and Gas Corporation's remote 'thereof is required.

FGT'states that since the
load areas. transportation service is fully

Copies of the filing.were served upon ' interruptible and contihgent upon the
the New'York State Public fervice availability of sufficient capadity to
Comnmission and-NYSE&G provide the service without detriment or

Comment date: July 7,1988, in- disadvantage to FGT's existing

accordance with Standard Paragraph E' customers, the herein proposed

at the end of this notice. transportation service cahnot have, an
adverse impact on FG'Fs existing.

Standard Paragraph customers.
Comment.date: July 13, 1988, in

E. Any person desiring to be heard or accordance 'with the first subparagraph
to protest said filing should file a motion of Standard Paragraph F at the end of

to intervene or protest with the Federal this notice:
Energy Regulatory Commission,825, ' 2. Panhandle Eastern Pipe Line
North Capitol Street, ,NE,Washi.ngton,. Company ..

DC 20426, in accordance with Rules 211 [Docket No. CP88-461-OI00'
and 214 of the Commission's Rules of June 22,1988.
Practice and Procedure (18rCFR 385.211 Take notice that on June 13,1988,
and 385.214). All such motionsor. Panhandle Eastern Pipe Line Company.
protests should be filed on or before the- (Panhandle), 3000 Bissonet, Houston,
comment. date. Protests will be. Texas 77251-1642, filed in Docket No.
considered by the Commission in. CP88-461-000 a request pursuant to.
determining the appropriate'action to be § 157.205 of the Commission's
taken, but will not serve to make Regulations under the Natural Gas-Act
protestants partids to. the proceeding. 'fo authorizathqi to W. install, own, and,
Any person wishing to- become a party operate ceitainpipeline facilities at an
must file a motion to intervene. Copies._ additional deliveiy point for the use"of.
of this filing are onfile with. th e Indiana gs Comprany. Inc. (Indiana"of tis ilin aron ile iththe., .' "Gas)} 2) reassign yolufies.of naturM gas
Commission and are ayailable for. public desi iereasin yalurGasofatr(3) gas

inspctio). ' ' ' ' ' deli!iereid'fo Infdiaina' Gas,*and1(3) .-
alaindon an 'xisting deliverypoint to,

Lois D.Cashell; Indiana Gas.
Acting Secretary. ' " Panhandle states that it received
[FR Doc. 88-14417 Filed 6-24--8; 8:45 am "l blanket authorization in Docket No.
SBLUNG CODE 0717-01-M CP3-83-000'on january 10, 1983.'

Panhandle also states that Indiana Gas
has requested it to deliver 8,500 Mcf of
natural gas per day at a proposed
delivery point at Carpentersville,
-Putnam County, Indiana. Accordingly,
Panhandle seeks authorization to:
(1) Cease deliveries to Indiana Gas at

the Lagoda, Montgomery County,
Indiana, delivery station;

(2) Reduce deliveries to Indiana Gas
ht the Crawfordsville, Montgomery
'County, Indiana, delivery station from

* 32,600 Mcf of natural gas per day to
24,000 Mf of natural gas per day; and

(3) Abandon'the Lagoda delivery
station.

Thus, the total volume of natural gas
delivered by Panhandle to Indiauia Gas
,would remain unchanged.

Comment date: August 8, 1988, in
acordance with Standard Paragraph G
at the end of this notice.
3 Northern Natural Gas Company
Division of Enron Corp.
[Docket' No. CP8O-470-6Ol
June 23.198B.

Take notice that on June 14,1988,
NorthernNatural Gas Company
Division of Enron Corp. (Northern):1400
Smith Street P.O. Box 1188, Houston.
Texas 77251-1188, filed in Docket No.
CP8--470-000, a request pursuant to
§ 284.223 of the-Commission's:
Regulations under the Natural Gas Act
(18 CFR 284.223).for authority to provide*
interruptible traftsoortation service to
Shell. Gas Tradirig Company (Shell Gas).
a natural- gas broker, under Northern's.
blanket certificate issued December 22.
1986, in Docket No. CP86-435-000, all as
more fully set forth in the request which
is on file with the Commission and open
to public inspection.

Northern proposes to transport for
Shell Gas up to 80,000 MIMBtu of gas per
day or appyoximately 29200,000 MMBtu'
annually, pursuant to a transportation'
agreement dated April 26, 1988, from a
receipt point to a delivery point both in
Refugio County. Texas. Northern states
that the. transportation service, for Shell
Gas under the 120-dayautomatic .:. -
authorization provisions-of.§ 284.223(a)'.
was filed with the Commissibn in
Docket.No., ST88-3 '351. • •...
": . Comment date. August &- 1,988, in..

•accordance. with Standard Pairagraph G.-
•at the end of this notice..
4;Tenfiessee Gas Pipeline Compadiy.-[Docket No. CP88-488O00o.. ...

Jne 23, 19M8.'
Take notice that on June 13,1988.

'Tennessee'Gas Pipeline Company, .
(Tennessee), P.O. Box 2511, Houston.
Texas 77252. filed in Docket No. CP8.-.'
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466-000 a request pursuapt to § 157.205
pf the Commission's Regulations under
the Natural Gas Act (18 CFR 157.205) for'
authorization'to provide .a
transportation service for Catamount
Natural Gas, Inc. (Catamount) under
Tennessee's blanket certificate issued in
Docket No. CP87-115-400 on June 18,
1987, pursuant to section 7 of the
Natural Gas Act,'all as more frilly set
forth in the request which is on file with
the Commission and'open to public
inspection.

Tennessee states that pursuant to a
transportation agreement dated April 18,
1908, and amendments dated April 18,
and May 20, 1988, it proposes to
'transport natural gas for Catamount,
from points of receipt located offshore
Texas and offshore Louisiana and in the
states Louisiana, Texas, Alabama and.
Mississippi, to various delivery points
off Tennessee's system in multiple
states.

Tennessee further states that the peak
day quantities would be 102,600
dekatherms, the average daily quantities.
would be 200 dekatherms and that the
annual quantities would be 73,000
dekatherms. It is stated, service under
§ 284.223(a) commenced May 14, 1988,
as reported in Docket No. ST88-3974
(filed May 31, 1988).
I Comment date: August 8, 1988, in

accordance with Standard ParagraphG
at the'end of this notice.

5. Southern Natural Gas Company

[Docket No. CP88-462-00]
June 23,1988.

Take notice that on June 13, 1988,
Southern Natural Gas Company
(Southern), Post Office Box 2563,
Birmingham, Alabama 35202-2563,
pursuant to its blanket certificate of
public convenience and necessity issued
in Docket No. CP82--406-000. filed in
Docket No. CP88-462-000 a Request for
Authorization Under the Notice
Procedure of Subpart F of Part 157 of the
Commission's Regulations under.the
Natural Cas Act to abandon certain
facilities and to construct, install and
operate certain other facilities, all as
included in the request on file with the
Commission and open to public
inspection.

Southern states that it provides
natural gas service to Atlanta Gas Light
Company (Atlanta) at the point of
delivery referred to as the Villa Rica
Delivery Point (Villa Rica) in the
currently effective Exhibit A to the
Service Agreement between Southern
and Atlanta dated September 23, 1969.
In order to eliminate certain operational.
problems existing with the measurement

facilities at Villa Rica, Southern
proposes to abandon two 4-inch positive
meters pursuant to § 157.216 of the
Commission's Regulations and replace
them with two 4-inch orifice meter runs
pursuant to § 157.212. .

Southern states that the total
estimated cost of the abandonment
subsequent construction and installation
is approximately $78,434.00. Southern
further states that there will be no
increase in the Contract Demand of
Atlanta at the Villa Rica Delivery Point
associated with the proposed
replacement of facilities.

Comment date: August 8, 1988, In
accordance with Standard Paragraph G
at the end of this notice.

Standard ,Paragraphs
F. Any person desiring to be heard or

niake any protest with reference to said
filing should on or before the commeint
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission ',ill be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must.file a motion to
intervene in accordance with the
Commission's Rules.

'Tke further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee'on this filing
if no motion to intervene is filed within
the time required herein, if the
Commission oh its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under 'the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.
. G. Any person or the Commission's

staff may. within 45 days after the

issuance of the instant notice by the
,Commission, file pursuant to Rule 214 of
the Commission's Procedural Rules (18
CFR 385.214) a motion to intervene or
notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed -therefor,
the, proposed activity shall be deemed to
be authorized effective the day after the!
time allowed for filing a protest. If a
-protest is filed and not withdrawn
within 30 days after the time allowed foo
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 88-14418 Filed 6-24-88: 8:45 aml
BILLING CODE 67171--M

tOocket Nos. QF8W-433-000, et aLl

M&M/Mars, Inc., et aL; Electric Rate,
Small Power Production, and
Interlocking Directorate Filings

Take notice that the following filings.

have been made With the Commission:

1. M&M/Mars, Inc.

[Doc ket No. QF88-433-000]
lune 21, 1988.

On June 9,1988, M&M/Mars, Inc.
(Applicant), c/o Wunder & Diefenderfer,
Suite 650,1615 L Street NW.,
Washington, DC 20036, submitted for
filing an application for certification of
facility as a qualifying cogeneration
facility pursuant to § 292.207 of the
Commission's regulations. No
determination has been made that the
submittal constitutes a complete filing.

The topping-cycle cogeneration
facilit y will be located in Hackettstown,
New Jersey. The facility will consist of a,
combustion turbine generating unit, a
diesel generator and a waste heat
recovery steam generator. Thermal
energy recovered from the facility will
be used for process and space heating.
The electric power production capacity
of the facility will be approximately 9
MW. The primary energy source will be
natural gas. Installation of the facility is
expected to begin in the third quarter of
1988.

Comment dote: Thirty days from
publication in the Federal Register, in
accordance with Standard Paragraph E
at the end of this notice.
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2. North Carolina Eastern Municipal ..
Power Agency v.,Carolina.Power & Light
Company
[Docket No. ELt.-27-00 •
June 20, 1988.

Take notice that on June 7,1988, North
Carolina Eastern Municipal Power
Agency (Power Agency) tendered for
filing pursuant to section 306 of the
Federal Power Act, 16 U.S.C. 825e, and
Rules 206 and 212 of the Commission's
Rules of Practice and Procedure, a
Complaint against Carolina Power &
Light Company (Volume I} ' . .

Power Agency alleges that Power
Agency and CP&L have been
unsuccessful in negotiating a "power
coordination agreement" governing the:
terms' and conditions for interconnection
that are necessary to permit Power
Agency to beneficially use power-'
available to it from the Suth Carolina
Public Service Authority (Santee , -
Cooper) and to integrate that,power irito.
Power Agency's existing power supply
.arrangements with CP&L .

Comment date:,July 20,1988, in.
accordance with Standard Paragraph-E
at the end of-this notice.

3. Coal Dynancs Corporation-Fayette,
County, PA
[Docket No.,QF085- j
June 21J 1988.

On May 26,1988, Coal.Dynamics
Corporation (Applicant), a subsidiary of
the Environmental Power Corporation,
of 53 State Street, Exchange Place, 30th
Floor, Boston,. Massachusetts 02109
submitted for filing an application for
certification of a facility as a qualifying.
small power production- facility pursuant
to § 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The small power production facility
will locate adjacent to the Village of
Leckrone, German Township, Fayette
County, Pennsylvania. The primary
energy source of the facility.will be
"waste" in the form of heat recovered.
from an uncontrolled underground coal
mine fire. The facility will initially
consist of one unit with a second unit
installed by-.1992. Each unitwill consist
of an aiixiliary. diesel engine-generator
unitan indu'ced draft fan, a heat
recovery steam generator with a
supplemental propane-firing unit, a 7.5
megawatt steam'turbine generator.unit,
and a 115kV transmission line. The • -
facility will utilize the "Controlled
Burnout Process" developed by the U.S,
Department.of Interior, Bureau.of Mines.,
The net'electric power production
capacity of the facility.will be 12
megawatts.

Comment date: Thirty days from ' -,
publication in the Federal Register, in
accordance with Standard Paragraph E
at the end of this notice.

4. Luz Solar Partners VI, Ltd., Luz-Solar
Partners VII, Ltd.

[Docket No s. QF8-33-b2 & QF88-34-002]
June 21; 1988.

On June 2, 1988; Luz Solar Partners VI
Ltd. (LSP VI) and Luz Solar VII Partners
Ltd. (LSP VII) (Applicants), c/o Luz
Partnership Management, Inc., General
Partner, 924 Westwood Boulevard, Suite
1000, Westwood, Chlifornia 90024submitted for filing an application for
recertificationof-facilities as qualifying
'small power production facilities
pursuant to § 292,207.0f the

,.Commission's.regulations. No
'ddtemination. has been made that the
-sumittaltconstitutes complete filings.

Both 30MW solar powered facilities'
.willbe located approximately 31 miles
west of Barstow,'California, The origina
applications were. filed on October 19,
1987-andgranted on April 15, 1988 (43
FERC 161,070).
' The instant'recertification is- - .

requested due to clarification of
ownership interest with respect to one

'mile.rule of'the Commission's "' "

fegulations. rll otheir characteristids of,
the facilities remain the same as set
forth in the original applications,.

Comment date: Thirty days from
publication in the Federal Register, in
accordancewith Standard Paragraph'E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
'to protest said filing should file a motioi
to intervene or protest with the Federal
Energy Regulatory Commission. 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385 211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by. the Commission in
'determining the appropriate action to b,
-taken, but will not -serve to make
protestants parties to the proceeding..
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for publi
inspcction.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 88-14416 Filed 6-24-88; 8:45 am]
LNI(W CODE 6717-01-M

[Docket Nos.-CP03-387-00, et al.]

Ken Gas Co., et al. Natural Gas
Certificate Filings

June 21,1988.

Take notice that the following filings
have been made with the Commission:

1. Ken Gas Companies

, [Docket No.CP8$-387-=j l
* Take notice that on May 19,1988, the

Commission issued a Notice of
. Application with the'date of June 19i

1988, for any person desiring to be heard
or to make any protest to the Issuance of

-the application made by Ken Gas
Companies (Ken Gas), Rt. 3, Box 66,
,Albany, Kentucky 42602,'pursuant to
section 7(0 of the Natural Gas Act for a
determiriation by the Comimissioih of a
servie'area'for'the City-of Jellico,.
Campbell County, Tennessee.:

By letter dated June 7, 1988, Ken Gas,.
amends its application by requesting,
that its section 7(f) service area include
the'environs of the City of Jellico,
Ten nessee, Campbell County,
Tennessee, and Whitley County,
Kentucky.,

Ken Gas also requests that the section
7(o determination be lssfied to the .
Jellico Gas Utility which Would be
Operated by Ken-Gas of Tennessee, Inc'
Ken Gas' letter more fully sets forth its
request to amend the application which*
is on file with the Commission and open
to public inspection,

Comment dote: .July 12,1988, in
accordance with the first subparagraph
of Standard Paragraph r F at the end of

'this notice.

Alabama-Tennessee Natural Gas
Company

[Docket No. CP8459-000]
Take notice that on June 10, 1988,

Alabama-Tennessee'Natural Gas,
Company (A-T), P.O. Box 918, Florence,
Alabama 35031, filed a certificate
application in Docket No. CP88-459-000
pursuant 'to section 7(c) of the Natural
Gas Act requesting a limited-term-.

- certificaite of public convenience and
necessityto perform a transportation
service for North Alabama Gas District
(shipper). all as more set forth in the
application which is on file with the
Commission and open to public
inspection.

A--Tproposes to implement the

c service pursuant to the terms and
Sconditions f a, transportation contract
between A-T and shipper dated June 1,,
1988. It is indicated that A-T has agreed
to transport up to nine billion Btu of
natural'gas per day on an interiuptible
basis for a term of one year from the .
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date of initial deliveries. A-7T statesthat
the contract provides that shipper will
cause gas to be delivered to various
points of interconnection of the facilities
of Tennessee Gas Pipeline Company
(Tennessee), Columbia Gulf
Transmission Compeny (Columbia), or
Tennessee River Intrastate Gas
Company,. Inc. (TRIGA$,); for redelivery
to A-T. A-T indicates that,it would.
receive such gas at the existing points of
interconnection between the facilities of
A-T and Tennessee located in Alcorn
County, Mississippi and/or Colbert
County, Alabama, and/or an existing
point of interconnection between the
facilities of A-T.and Columbia located
in Alcorn County, Mississippi, and/or an
existing point of interconnection of the
facilities of A-T and TRIGAS located in
.Colbert County, Alabama. It is indicated
that TRIGAS would receive gas from
Texas Eastern Transmission
Corporation for redelivery to A-T. A-T.
states that it would redeliver to shipper
a thermally equivalent quantity of gas at
existing points of interconnection
between the facilities of A-T and
shipper.

A-T proposed to charge rates
provided by its rate Schedule IT ranging
from a maximum of 10.41 cents per Mcf
to a minimum of 0.53 cents pror Mcf.

Comment date: July,12, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

3. Superior Offshore Pipeline Company

[Docket No. CP88-455-oOO]
Take notice that on June 6, 1988,.

Superior Offshore Pipeline Company
(SOPCO), 9 Greenwy Plaza, Suite 2700,
Houston, Texas 77046, filed in Docket
No. CP88-455-000 an application
pursuant to section 7(c) of the Natural
Gas Act for a certificate of public
convenience and necessity authorizing
the acquisition and operation of certain
interests in approximately .1.6 miles of
12-inch pipeline in Sabine Pass, offshore
Louisiana and approximately 12.2 miles
of 12%-inch pipeline in West Cameron,
offshore Louisiana, from Southern
Natural Gas Company (Southern), all as
more fully set forth in the application
which is on file with the Commission
and open for public inspection.

SOPCO proposes to acquire and
operate 70% of Southern's 50% interest
in approximately.1.6 miles of 12-inch.
line that extends from Platform A to
Platform E in Sabine Pass Block 3,
offshore Louisiana (Sabine Pass Block 3
l line) and 100%.of Southern's 54.29%
interest in approximately 11.2 miles of
12 %-inch line that extends'from West
C.meron Blok 331, offshore Louisiana
to an interconnection with High Island

Offshore System (HIOS) in West
Cameron Block 342,' offshore Louisiana
(West Cameron Block 331 line). SOPCO;
states that Southern assigned the Sabine
Pass 3 line and theiWest Cameron.Block
331 line to SOPCO as partial . I
consideration underlying a settlement
agreement dated May 27, 1987, between
Southern and. various affiliates and
subsidiaries of Mobil Oil Corporation
(Mobil). SOPCO states that these
facilities were jointly owned by
Southern and United Gas Pipeline. ANR
Pipeline Company, the operator of
HIOS, would continue to be the operator
of the West Cameron Block 331 line,
lateral, while SOPCO would operate the
Sabine Pass 3 line, it is indicated.

SOPCO proposes to acquire and
operate these facilities as part of its
existing transportation system, in
accordance with its existing Order No.
430 blanket certificate, although these
two pipeline segments are not physically
connected to the current SOPCO system.'
SOPCO states that it intends to
consolidate for ratemaking purposes
these two pipeline segments into its
system and to charge its existing
systemwide rate of one cent per MMBtu
for transportation. Also, SOPCO states'
'that after the certificate requested
herein is granted, SOPCO would submit
a Section 4 rate case to reflect the minor
increase in its transportation rates as a
*result of this acquisition.

SOPCO states that Southern has
advised SOPCO that it has abandoned
these facilitiespursuant to its blanket.
authorization for gas supply facilities.
SOPCO indicates that Southern's
purchases of gas from Mobil from West
Cameron Block 331 were pbandoned
pursuant to Commission order Issued in
Docket No. C187:-655. Further, SOPCO
indicteo that the sale by Mobil to
Southern from Sabine Pass 3 is not
subject to the jurisdiction of the
Commission pursuant to section 601 of
the Natural Gas Policy Act of 1978, and
that such purchase was terminated in
the settlement agreement between
Southern and Mobil.

Comment date: July 12, 1988. in
accordance with Standard Paragraph F.
at the end of this notice.-

4. Western Transmission Corporation
[Docket No. CP88-445--00l

Take notice that on June 3. 19868,
Western Transmission Corporation
(Western), 1801 California Street, Suite
3500, Denver, Colorado 80202, filed in
Docket No. CP88-445-O0 an application
pursuant to section 7(b) of the Natural
Gas Act for a certificate of public, ,
convenience and necessity authorizing
the abandonment of natural gas sales. to

Colorado Intertie Gas Company,
(CIG), all asmore fully set forth in. the
application on'file with the Commission...
and open to public, inspection....

Western states in its application that
it has notsold any natural gas to CIG
since December of 1986and has been
informed by CIG that CIG does not
intend to purchase any more gas under
Western's Rate Schedule F. Accordingly;
Western requests that it be released
from its obligation to make sales to CIG
and that it be allowed to abandon and
cancel its Rate Schedule F.

Cqmment date: July 12, 1988, in
accordance with Standard Paragraph F,
at the end of this notice.

5.. Tennessee Gas Pipeline Company

[Docket No. CP88-405-00]
Take notice that -on June 13; 1988,

Tennessee Gas Pipeline Company
(Tennessee), P.O. Box 2511, Houston,
Texas 77252 filed in Docket No. CP88-
465-000 a request pursuant to § 284.223
of the Regulations under the Natural
Gas Act 'for authorization to transport
natural gas under the blanket certificate
issued in Docket No. CP87-115-000
pursuant to section 7(c)'of the Natural
Gas Act, all as more fully set forth in the
request on file with the Commission and
open to public inspection. .

Tennessee proposes to transport
natural gas for American Natural Gas
Corporation (American Natural).
Tennessee explains that service
commenced May 1,1988 under
§ 284.223(a) of the Commission's
Regulations, as reported n Docket No..
ST88-3964. Tennessee further explains
that the peak day quantity would be
82,000 dekatherms, the average daily
quantity would be 109 dekatherms, and
that the annual quantity would be 39,785,
dekatherms. Tennessee explains that it' i
proposes to transport natural gas for
American Natural from various receipt
points'located in the states of Louisiaia,'
Texas, Mississippi, and Alabama to
various delivery points 'off Tennessee's
system, points located in multiple States.

Comment date: August 4, 1988, in
accordance with Standard Paragraph G
at'the end of this notice.

Standard Paragraphs
F. Any person desiring to be heard or

make any protest with reference.to said
filing should on or before the comment
date file With the Federal Energy .
Regulatory Commission, 825 North
Capitol*Street NE, Washington,DC
20426, a motion to intervene or a protest.
in accordance' with the requirements of
the Commission's Rules of Practice and
Procedure (18 .CFR 385.211 and 385.214) - :

and the Regulations under the.Natural

[ II . _ '
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Gas Act't18 CFR 157.10). All protests, " p'rbteSt is fil'd and no withdr'4wn-:r 311(a){2) of the NGPA* II those cases
filed, with the Commission wilFbe ,. - within 30 aa.ys after'the time allOwedfor whee Commission approva of a'.

-onsidered by 'it-in determining the ':: filing a;prtosWt;. the instant request shall, transportation rate is soughtpuisuantto
,appropiate action to bo:taken but will;' . be treated as an application for, .... .§ 2.123(b)(2), the table lists the
,not serve to make the protestants, . authorization pursuant to section 7 of proposed rate and.the expiration date of
parties to -the!proceeding. -Any person the Natural Gas Act. . '. ' the,.150-day period for staff action. Any.
Wishing tnbecome a'party tora -, . . LoisD .'Cashell, . ., . person seeking to participate in'the

"procdeding.or. to.,participate'ds a party ,ip,- A61MSSecrietbry. -proceeding to approve a rate listed in
any.hearjng 4hher~must file'nimtion to. [FR Doc. 8-1441.1 Filed'0-24-88; 8;45 awl' thetable should file a mdtion to.
mntervenedn.accordance with ihe . r 877-_ :' " "' intervene with the Secretary of the

Com ss .tons Ru es. . . . . ,, .: ' .". '. ,. ' . Commission on or before:July-12, 1988.,
.Take futhernotide that, puriuant-to . ... A' M ' dictites a salbb, an " "

the authbilty-contained in ahd sdbject to (-,Docket-Nos ST8s-308-00 et alk] ': . intrastate pipeline to aiiinterstate
jarisdictioncnferrbd ujon the .Feeia[" , r: "' ..-.... .... ' " .. pipelize 'or alocal distribution company.
'EiietrR 'giilAt0'y Comi - ssio by- Northern Border Pipeline Coa, el al.; --- .m nserved'by an interstatepipeline
sectidns 7and 15 of theNatural Gas 'Act :Self-lmplementinb Tansactions . pursuant to §. 284142 of the'
and the Commission'srRuleg of Practice' , , , - . Commissfo's Regulations and section
and'Procedure, a'hakhaignwill be held lne'22,.198. -, 311(b) of the NGI.A. Any .interested

.;withOut further notice befoihe :-Take notice that the fllowin . psonmay file a, complaint 'concerning
'Confmission or its design6e ofithis 'filing t ransaction. hsuch'sales pursuant to § 284.147(d) oftransactions have been reported t6 t. e. Itrm,;o,,, R" ~in
if no motion to intervene is filed withion.. a be empo -ted , the. Commission's Regulations. .
the -tithe required herein, if n , ; ' h " iniiion a sss. " bigae
tCommh sse o ontits e oe rei of the .. . pursuant to Part 284 of the Com mission's .n .E indcaes an assgnment by an
-Cdcmimissiononri its own eiewhe ' Regulations, and sections 311 a.n. d 312 of intrastate pipeline ,to any interstate
matter'finds that' l Gas Poli Act of 1978, pipeline or'local distribution company
certificatd is requi'red by the public ' (NGPA) ' . pursuant to j 284.163 of the .
convenience and necessity. If a motion. " The "'Recipient" column in'the Commissi 's Regulations and section.
for leave to intervene is timely ftled, or if following table indicate the entity 312 of the NGPA. .
the Commission on its own mot'on . receiving or purchasing the natural gas A "G". indicates transportation by an
believes that a formal hearing is in each transaction.' I ' interstate pipeline on behalf of another
required;- further notice of such hearing The "Part.284 Subpart" column in the -interstate pipeline pursuant to § 284.222
will be duly given.. following table indicates the-type of and a blanket certificate issued under

Under the procedure herein provided transaction. A "B'.' indicates " . § 284.221 of the Commission's
for, unless otherwise advised, it'itl be: transportatioi b'y ali interstate pipeline- Regulations. '

unnecessary for theapplicant to Ppear' on behilf of in intrastate' pipeline ora ". A' "G(LT)" or "G(LS" indicates;
or bi represented a thehearing. lcal distribution domn p transportation, sales or assignments by,re~eene at h'harn. . loa ditibto oparty pursiiant~to rnpraih ae asgmnsb

G. Any person or, the Coimission's , § 284.102 of the Commission's ' a local distribution company on behalf
staff may, within 45 days after the Regulations and"section 311(a)1) 'of the of or to an interstate. pipeline or local
issuance of the instant notice by the NGPA. ' ' distribution company pursuant.to a
Commission, file pursuant toRule '214 of A "C" indicates transportationb3y an blanket certificate issued, under.
the Commission's Procedural Rules (18 intrastate. pipeline on behalf of an. ' § 284.224 of the Commission's- •
CFR 385.,214) a motion to intervene or "' interstate pipeline or a local distribution Regulations."'
notice of intervention and pursuant to. ' comp.i served'by an interstate 'A '"G(HT)" or' "G(HS)" indicates
§'457.205 of the Regulations under the: pipeline-pursuant to § 284.122 of the . transportation, sales or assignments by
Natural Gas Act (18 CFR 157.205).a..' Commission's Regulations and section a Hinshaw Pipeline pursuant to a
protest to the request. If ho protest'is . . 1 ' . blanket certificate issued under
filed within the time allowed therefor, 'Notice of 'a transaction does not constitute a' § 284;224 of the Commission's

tctvt s b d d t determination that the terms and conditions of the Regulations.te" a10thrsed activity shri -be deemed to proposed service will be approved or that the noticebe authorizdd effective thd dal after the " filing is in compliance vI th the Commission's Lois D. Cashell; -•

time allowed for filing a protest. If a : is " pac Acting Secretary.
tm' Reuii s. .. " "'cpei "".

De "Expiration tatson
N' 1ransporter/sellor' ' Recipien Date filed . Subpart date rate W

'Ot'_"___ ____ MMBtu),

ST8-3068
ST88-3069
ST8B-3070
ST88-3071
ST88-3072
ST88-3073
ST88-3074
ST68-3075

.ST88-3076
ST88-3077

'ST88-3078,
ST88-307.9
STBB-3080
STS8-3081
5T;88-3082

-Northern Border Pipeline Co ............. '''.. ............ Quivira Gas co...1......._1 ..............
American Pipeline'Co ....................... ........ ;.... .. Texas Easteim Transmission Corp ........... :...
Webb/Duval Gathe rers .,.............. ........ :............ Tennessee Gas Pipeline Co, ........................
Northern Natural Gas Co ................. ........ .............. United Gas Pipe-line Co ......... .....................
Tennessee Gas PipelineCo............:..... ...... ............ W estem Kentucky Gas Co ............. :............
Tennessee GaS P'lkline Co: ..... .... . . ......:.... Louisiana Gas System, Inc ............; ..............
Transcontinental Gas-Pipe Dne Corp ..... .......... UGI Corp....." I .
Transcontinental Gas. Pipe Line Corp ......... ...... ....... Louisiana Gas System, Inc .............. .............
Transcontinental Gas Pipe inte Corp ............. ...... .Delhi Gas Pipeline"Cdrp ................................
Transcontinental Gas Pipe Line Corp ....... .. .. ...... :. Bay State Gas Co.; at el.... ...... ..............
Transcontinental Gas Pipe Lind Corp .'.. ...................... Public Service Electric and Gas Co. ............
Transcontinental Gas Pipe Line. Corp ............. Philadelphia Electric C................ .......
ANR peine Co... .................... Ohio Gas Co .
ANR Pipline CO. ...................... ........ v......:...... Consumers PoWer Co...............................

I' ' - i

04-,01-88
04-01-88,
04-01,-88
04-01-88
04-01-88
04-01-88
04-01-88,
04-01-88
04-0 1-88
04-01-88
04-01-88
04-01-88
04-01-88
04-01 -88

B.
B

B
B
B
B
.B

B
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No.' j Transporter/seller,

ST88-3083
ST8-,084
ST88-3085
ST88-3086,
ST88-3087'
ST83088 -

ST88-3089
ST88-3060
ST88-3091
ST88-3092
ST88-3093
ST68-3094
ST88-3095
-ST88-3096
ST88-3097
ST8O-3098
ST88-3099
$T88-3100
ST88-3101
ST88-3102
ST88-3103
ST88-3104
ST88-3105
ST88-3106
ST88-3107
ST88-3108
ST88-3109
ST88-3110
ST88-3t 11
ST88-3112
ST88-3t13'
ST88-3114
ST88-,3115
ST88-31 16
ST88-3117
ST88-31 18
ST88.3t 19
ST88-3120
ST88-,121
ST88-3122
ST88-3123
ST88-3124
ST88-3125
S ST88-3126
ST88-3127
S ST88-3128
ST88-3129
ST88-3130
ST88-3131
ST88-3132
ST88-3133
ST88-3134
ST88-3t35-
ST88-3136

ST88-3137
ST88-3138.
sT88-3139
"ST88-3140
ST88-3141
ST88-3142
ST88-3143
ST88-3144
ST88-3145
ST88-3146
ST88-3147
ST88-3148
ST88-3149
ST88-3150
ST88-3151
ST88-3152
ST88-3153
ST88-3154
ST88-3155
ST88-3156
ST88--3158
S ST88-3159

STO8-3416O

Columbia Gulf Transmission Co ...... .............. .......
Natural Gas Pipeline Oo. of America.......................................
Trunkline Gas Co .................. . .............. .......
Houston Pipe Une Co.............I
Houston Pipe Une Co .......... ..........
SNG Intrastate Pipeline, Inc .................
SNG Intrastate Pipeline, Inc .................................. .........
United Gas Pipe Line Co ......... ................
United Gas PipeLine Co .......................................................
United Gas Pipe Lina Co. ............. ..... I
United Gas Pipe Line Co . ... ..................
United Gas Pipe Line Co... ..........
United Gas Pipe Une Co ...... . ............. i
United Gas Pipe LineCo ........................................
United Gas Pipe Une Co ............................. 7 ............ ;
United Gas Pipe Line Co ....- .........................
Panhandle Eastern Pipe Line Co ..................................
Panhandle Eastern Pipe Lie Co . . ....................
Panhandle Eastern Pipe Line Co ...........................
Southern Natural Gas Co .............. W ........................
Southern Natural Gas Co ........ ... . .................
Southern Natural Gas Co ..................... .................
Southern Natural Gas Go..... : ..... ................................
Southern Natural-Gas Co . ............ * ............
Southern INaturl Gas Co ......................................
Southern Natural Gas Co .........................................
Southern Natural Gas Co ............... ; ........................................
Southern Natural Gas-Co ......................
South Georgia Natural Gas Co ............................
Southern Natural Gas'Co ... .......................... ...
Southern NaturalGas Co .......... . ...... . ....
Southern Natural Gas Co .......... ......................
Southern Natural Gas Co.. . ...................... ...............
Southern Natural Gas Ca' ................. . . .
-Southern Natural Gas Co ....... ............ .......
Southem Natural Gas Co ....................... .....
Southern Natural Gas CO.................................................
Southern Natural 4as Co.: ................... ............
Southern Natural Gas Go............. ; ..............................
Southern Natural Gas Co ................. .........
Southern Natural Gas.Co ............
Southern Natural Gas Co ......... ..... ...... ..........
Southern Natural Gas Co .................................. .......'Northern Natural Gas Co, - ......... : .......Natural Gas Pipeline Co. of America. .... .............
Natural Gas Pipeline Co. of America ........................
Natural Gas Pipeline Co. of Amerlca ..................
Natural Gas Pipeline Co. of America .................... ......
Natural Gas Pipeline.Co. of America.......... .
Natural Gas Pipeline Co. of America ................. ..

Natural Gas.Pipeline Go. of America ..............
Colorado Interstate Gas Co..............................................
Colorado Interstate GasCo .......................................
Transwestern Pipeline Co. .......... ........................ ............

Transwestern Pipeline Co .........................................................
Cabot Pipeline Corp .............................
Tennessee Gas Pipeline Co ....................
Tennessee Gas Pipeline Co ... ................

-Tennessee Gas Pipeline Co....................
Tennessee Gas Pipeline Co: ..........................
Tnqessee Gas Pipeline Co ....... ....... ..........
-Tennessee Gas Pipelihe Co...-............ .................
Tennessee Gas Pipeline Co .................. ........
Northem Natural Gas Co ... .. ... .. ..............
Northern Natural Gas Co ...................................
Northern'Natural Gas Co.......... . ...................................
Northe -mNatural Gas Co....._ -. ....... ........................
Louisiana Resources Co............ ..........................................
Tennessee Gas Pipeline Co ..............................................
ANR Pipeline Co .............................................. .. .........
ANR Pipeline Co ... ........................................- 1 . ....
Natural Gas Pipeline Po. of America ...... ....................
Transcontinental Gas Pipe Une Corp ................. ..
Transcontinental Gas Pipe Line Corp.. . ... ............
Transcontinental Gas Pi e Line CorUn .... :..................
Transcontinental Gas Pipe Line Corp ............ .....
Texas. Gas Transmission -Corp. .......... .............
Texas Gas Transmission Coro . ................................................ I

Date ".i Transpor-
ate filed I Subpart Expiration ration

I, _MMBttt)

Recipient

Monterey Pipeline C o ....... ..
Valley Gas Co...... ...................
Consumers Power Co. .............................
Northern Natural Gas Co ............................
Amoco Gas Co ........... .......................
Southern Natural Gas Co ............................
Southern Natural Gas Co ................... .
Clajon Industrial Gas, Inc ............
Amalgamated Pipeline Co ............................
Houston Pipe Une-Co ...... ....................
Coastal States Gas Transmission Co .......
Northern Intrastate Pipeline Co ...................
Pontchartran Natural Gas System ............
Olympic Pipeline Co ............................... :
Wisconsin Public ServiceCorp., t e ..........
Eastex Gas Transmission Co .........
KPL Gas, Service ..............................
Woodward Pipeline, Inc ...............
Texltne Gas Co ............................................
Wilcox County Gas District ..........................
Chattanooga Gas Co ...............................
South Carolina Pipeline Corp ............
Alabama Gas Corp. ..........................
NGC Intrastate Pipeline Co .................
Northwest Alabama Gas District .............
City of Tifton ............ .............
Atlanta Gas Light Go ...............................
Chattanooga Gas Co . . .........
City of Tifton ............ ......................
City of Cartersville ......................... .....
Chattanooga GasCo .....................................
Atlanta Gas Light Co .............. : ..................
Atlanta Gas Light Co.. . ....................
Atlanta Gas tight Co ................................
Atlanta Gas LlghtCo . ........................
Atlanta Gas Light Co .................... ............... ,
NGC Intrastate Pipeline Co.......................
United Cities Gas Co .... ....................
Chattanooga Gas Co .................
Atlanta Gas Light Co ...................
Alabama Gas Corp ....... .. ... ............
Atlanta Gas Light Co ............................
Atlanta Gas Light Co .......... .... ............
Cabot Energy Marketing Corp .............
Northern Illinois Gas Co .. ...............
Iowa-Illinois Gas & Electric Co. .......;..........
Cepex. Inc .................. ....................
Northern Indiana Public Service Co .............
Peoples Gas Light & Coke Co .........
Mississippi River Tiansmission Corp .........
Tejas Power Corp. ....... .........................
Columbia Gas of Ohio, Inc ...........................
Vesgas Co .............. ..................
Gas Co. of NM (Div. Public. Serv. Co.

NM).
Lovers Pipeline Co ......................
El Paso. Natural Gas Co ..............................
Connecticut Light & Power Co ......................
Mobil Oil Corp.. at al .....................................
Fitchburg Gas & Electric Light Co ...............
Florida Gas Transmission Co......................
ANR Pipeline Co ....................-.......................
Conneciwut.Natural Gas Corp .....................
Boston Gas Co ......... ..... . ............
Seagull.Shoreline System .............................
Louisiana Gas System, Inc .......... w
Houston Pipe Line Co. ............... ..................
Citizens Gas Supply Corp............................
Florida Gas Transmission Co ..........
NGC Intrastate Pipeline'Co ..........................
Paris Henry Co. Public Utility Dist ................
Northern Indiana Public Servicec ............
,North Shore Gas Co ..... ............
Corpus Christi Industrial'PipelineCO ............
Philadellhia Electric Co ...............................
Philadelphia Electric Co .. ... ............
Union GasCo ......................... . ....
Upion Light, Heat & Power Comm...
CSX Intrastate Gas' Co......................

04-04-88'
04-04-88:
04-04-88:
04-04-88,
04-"04'
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88,
04-04-88.
04-04-88
04-04-88,
04-.04-88
04-04-48
04-04-88
04-488
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-8'
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-88
04-04-8
04-04-88
04-04-88
04-04-88
04-04-8
04-05-88
04-05-88
04-05-88
04-05-88,
04-05-88
04-05-88
04-05-88
04-05-88
04-05-88'
04-06-88
04-06-88

04-06-88'
04-06-88
04-08-8
04-06-88
04-0-88
04-06-88
04-06-88
04-06-88
04-06-88
04-06-88
04-08-88
04-06-88
04-06-88-
04-08-88
04-07-88
04-07-88
04-07-88
04-07-8
04-07-88
04-07-88
04-07-88
04-7-88

04-07-88

B
B
B
C
C
C
C
B
B
B
B

B
B
B
B
B
B
B
B
B
B
B
B
B

B
B
B
B
B
B
B
8
B
B

B
-Ba
a
B
B
B

B

G-S'
B

B

B-S
B
B
G
G-S
B

B

B •

C

B

IG-S
a

G.
B
B

'B

B

G-S
C-

B

08-30-88... :

08-30-881

... ....... ,

............ ,

....r .

.. 9.......-. ..

24130

35.00
35.90

i ....... .:....

.. .......... .

............

.... ,4. 3

.2...... ........
i........... ...

II
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Docket . 'ra ' ' . Dat fi
No.' Trantiporter/seller Rcpe. -Dt $Jodi :Subpart

Williams Natural-Gas C0. . .............................
ANR Pipeline o ' ...........
AN4 I l n'..0 " ' ' ' - . ' . "

'-. ................ ~1........
r1++l~ ~~ ., .l.+ , W ........ + !.. .;...o ... *p..+oo. .+o+..Northemn atural Ga Co. .............

Tennessee Gas Pipeline Co.: ........ ..... .........

Oil Corp . ............... ; .

PePes Natural Gas Co. ..........
Peoples Natural Gas Co. :.............
Columbia Gas of Ohio, Inc........ ..
4lowa6i !nis Gas & Electric Co ...............
Pub'ic- Svice Electic and Gas Co.• n.; ;i," m Pow- CI' , ...

ST88-.3161
ST88-3162
ST88-3163
ST88--3164
ST88-3 67

ST88-3168.ST8217"•. T88...3169

ST88-3171
ST88"3172:
ST88-3173
ST883174
-STW831T5
ST88-3176
S.T8- 177

,T88-17Q
ST88-3179
ST88-3180i
ST88-3181.
ST882-3183
ST8-3 184

ST88-3185
'STBB-3186

6TB8-3187
ST88-3188
ST88-3189
ST88-3190
ST88--391
ST88-3192
ST88-,3193

IST88- 
194

ST88-3195
ST88-3196
ST88-3197
ST88-198
ST88-3199
ST88-3200
ST88-3201
ST88-3202
ST88-3203
ST88-3204
ST88-3205
ST88-3208
ST88-3207
ST88-3208
ST88-3209
ST88-3210
ST88-3211
ST88-3212
ST88-3213
ST88-3214
ST88-3215
ST88-3216
ST88-3217:
ST88-3218
ST88-3219,
ST88-3220
ST88-3221
ST8-3222
ST88-3223
ST88-3224
ST88-3225
ST88-3226
ST88-3227
ST88-3228
ST88-3229
ST88-3230
ST88-3233
ST88-3232
ST88-3233
ST88-3234
ST88-3235
ST88-3236
ST88-3237
ST88-3238

Northwest Pipeline Corp.; ..........
Northwest Pipeline Corp ......................... . ............
Valero Transmisson, L.P. .............. ...
Valet Transmission, LP..;.......................... . .
Wintershall Pipeline Corp., et ;f. ..............

.Texas Gas Transmission Corp .......................................
Texas Gas Transmlsslon'Corp.:.: .............. ; ........................
Texas Gas Transmaission Corp ........ ...
Texas Gas Transmisslon'Corp........ .... ...........
Texas Gas.Transmission Corp . .......................
Natural Gas Pipeline Co. of America........... ..............
Natural Gas Pipeline Co. of America-..:. ......................
Natural Gas Pipeline Co. of Ameria... ............
Natural Gas Pipeline Co..olAmerlca ..... ...........
Natural Gas Pipeline Co. of Amenqa................
Natural Gas Pipeline Co. of America'...........................
Natural Gas Pipeline Co, of Ari eca...... ............
Natural Gas Pipeline Co. of America................... . .
Transwestern Pipeline Co..;. .... ................
Tennessee Gas.Pipeline Co.. ............ ....
Tennessee Gas Pipeie CO ............ .................
Tennessee Gas Pipefine Co: ......... ....... .. - .
Transcontinental Gas'Ppe line Corp.................... 7..::
Transcontinental Gas Pipe.liie Corp;..
Colorado Interstate (as Co... .................................
Tennessee Gas Pipeline C ...........'....................
United Gas Pipe line Co. ............ .
United Gas Pipe line. Co. .. .. .. ........ ; ................
United Gas Pipe Line Co .............. ..............
United Gas Pipe Line Co.....; ........ ...........
United Gas Pipe Line o...........
Questar Pipeline Co ...........................
Transcontinental Gas Ppe'Lne Corp....,....... . ......
Transcontinental Gas Pipe Lire Corp ..............
Supenn Pipeline Co ......................... ... ..... ......
Tennessee Gas Pipeline 'Co.... .... ............

:Tennessee Gas Pipeline Co.. . . ..........
Tennessee. Gas Pipeline Co .......... ......... .........
Southern Natural Gas Co .................... ..
Southern'Natural Gas Co .................. ........... ........
Southern Natural' Gas Co ...................
Southern Nitural Gas Co .................. ' ............
Southern Natural Gas Co ....... ............ ' ........ ....................
Southern Natural Gas Co ......... ............. ..........
Southern Natural Gas Co ............ .......
Southern Natural Gas Co ...................... ........
Southern Natural Gas Co .............................
Southern Natural Gas Co ....................................... ;................
Southern Natural Gas Co ....................... ....
Southern Natural Gas Co.... ; ............................
Southern Natural Gas C..;. ..... ........
Southern Natural Gas Co...;..; ................ ... ............

Liano; Inc. .......
Pafcic Gas and
Northern Natural
'Naiual Gai.PiIp
Columbia.Gulf Ti
City.of Hamilton

al Pows .........

ht.& Power C .......
.l.Co................

al Gas Co........
ins. ... .....
at G Co.............. ....

t. &s Poe.' .....'..............

S Co ... .........'leGas Co:... ......., .. ......... ............. ......... .

aa G o O .............,...:..

Texas and New Mexico.

Electric Co . .

Gas Co ............
eline Co. Of Americi,.....

rismlission Co.......
.......:... . ...... :......... I ........... ..

C ity olJasonville... ...................
Louisville Gas & Electic Co. .........
'Jackson Utility DMision.............. ...................

'Columbia Gas of VA; Incet at........
Central llinois-Light Co ..........
Central Illinois Light Co...........
Wisconsin Southern Gas Co., llc.... .......
IllinOis Power Co. -1-***-* ..;..- .
.Nhoen Illinois Gas'Co.....................
Southern California Gas Co..';;.................. .

,lowa~lflinols Gas .& Electric Co.'..... .
llinols Power Co....................... .................
City of. Long Beach ..............................
.Alabima Gas Corp., etal.. ..................
Hadson Gas Systems, Inc:........ ;:............

'loclFesterGas & Elbctric Corp,......,......
'Pennsylvania Gas and Water Co......
Alabama Gas Corp .......... ........
Consumers Gas Co., Ltd ..........
Consolidated Edison Co. of NYjrn..
Excel Intrastate. Pipe line Co ................. ....
Transcontinental Gas PipelinetCorp,-. .......
Louisiana State Gas Corp..: ......... .......

'Olyinpic Pipeline Co ..............................
South: Carolina Pipeline Corp., et al....t.....
Mountain Fuel Supply Co..............
Oelmarva Power and Light Co............. :
Baltimore. Gas & Elect. & Co.; et .;..
United Gas Pipe tine Co...... ... -........ . . .
CitY'of Holyoke Gas and Electric Dep..

'Mobile O0 Corp., at at............
WoQdwardMarketing, Inc. ...........I ....... ...
City of Ocilla ..................... ....
City of Talapoosa .................. ..
United Cities Gas Co ............. : ....
Alabama Gas Corp,. .....................
Atlanta Gas Ught Co ................................. ...
Mississippi Valley Gas Co .........
South Carolina Plpeline.Corp . ......
City of Quincy ........................ I ............ ....
city of Dora ...................
South Carolina Pipeline Corp ........... ...........
City of Oakman ......................................
Cityof Austell .... ........ ......... .....
Atlanta Gas Light Co ..... ..
Mississippi Valley Gas Co..... ......

NorthWet Pipeline Corp......... :. .. ,. Wshlngton .fat
Tehnessee Gas Pipeine Corp . Brldjelinhd'Gas C
NorthbmN turt Gas ...... .......... ....................... erra int atiori
Northw/est pipefine-Corp,..;; ...... .;... ;.. ;.. .. ;.. ;: :.- iMGTC, lop; :.:

Northwest Pipeline Corp..'...'.:.............. C National, Coq
Nbrthwest Pipeline Corp ........... ....:.;........... Northwest Natur
Natural Gas Pipeline Co.: of America..; .w.......... Iowa Southe'ih U
Colorado lnterstate Gas, Co: .................. o...... El-Ctr.....
Natural Gas Pipeline!Co. of Amerlc .... ...... I....... I owa Electric Lig
Panhandle'Eastem" Pipe Line Co .............. Citizens Gas Fu(
Nortfwaet Pipeline Corp. ... o..... ....... : ........ Northwest Natur
Tennessee Gas Pipeline Co.. ..................... CNG Trading'Co
Tennes ee Gas Pipeline Co..:..........i of Holly Spri
Northwest Pipeline Cor.: ......................... :... ........... Northwest Natur
Northern Natural Gas Go.... ........ ...... New Ulm+Utilitiet
+ingwbod Gathering Co.. ........... . Plains Resourcef
Nitural Gas Pipeirte Co. of Americq,:..,........... ....... Southern Califon
Cabot Pipeline Cor. ........ Mobil; Produnn

24131

04-08-88
04-0"Q;l

014-08q48
04-0"-8
04-08-88
04-08-8

04-08-88

04;13-88
04-1.1-88
04-11-88
04-11-88

.04-1 t48,,04-11 -88

.04-11'-88

o04-1 -8e

04-13-88

04-14-8
04-13-88

04-13-88
04-15-88
04-15-88
04-1.4-88
04-15-88
04-15"-8,
04-15-88

04-15-88
04-15-88
04-15-8
04-15-88

04-15"8
W0 15-8

04-15-88
04-1 5-88
04-15-88
04-15-88
04-15-88

04-15-88
04-15"88
04-15-8
04-18-88
04-1588

04-I 57.88

04-15-88
04-15-8
04-18-ft'
04-1588
04-:15-88
04-18-88

04-18-88

04-1%-804-15-,88
I 4-188
04-18-88

04-18-88
04-18-88

04-18-88
04-18-8
04-18-88.

04-18-88
04-18-88

"04-18-88
04-18-88
04-18-88

B
B

B

B'

B

B,
B

B

B

B,

B

B

B'

G-S

B

G-S

B

B:
B

B

B,
B

B

.B "

,B

G-..

+B

B'

B'
B

B
B'

B:
,B'

•G--S
G-S
B
B"

B

B:
B
B
B,

+B
B
B
B
B

: Transpor-
Expirain ltiot.n

daa rte (t/
• MMatu)

........ .. -. .... ... :. . - .

..;.......... ..... ... ..............

.. .... ..... .... ..........:

........... ....... ............. ...... '

........ . ........ ........ ,.

... ......,. ......... ....

.. ......... .

............. . .....

.....":...... .....: ........

......... ..........
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Ioi I ITfanspor.
Docket Expiration :rnsr.taton
No.I Transporte Recipient Date fied Subpan date 2 rate 4t/, ___________________ _______________ - M. ,MBt.

ST88-3239,
ST88-3240-
ST88-3241.
ST88-3242-
ST88-3243
ST88-3244 -

ST88-3245,
ST8-3246
ST88-3247--
ST88-3248
.ST88-3249
.ST88-3250.
ST88-3251
ST88-3252,

ST88-3253
ST88-3254
ST88-3255
ST80-3256
ST88-3257
.T88-3258.
ST88-3259
ST88-3260-
$T88-326 ;
ST88-3262'
ST88-3263
ST88-3264
ST88-3265.
ST88-326 8
ST88-3278,
ST88-3269'
ST88-32i.l

- t88-3270i
ST88-3271,
ST88-3272
ST88-3273
ST88-3274,
ST88-3275
ST88-3276-
ST88-3277,
ST88-3278-
ST88-3279 -

STS&-3 W;
ST88-3281
ST88-3282
ST88-3283,
ST88-3284.
ST88-3285,
ST88-3286
ST88-3287
ST88-328
ST88-3289.
ST88-3290
ST88-3291
ST88-3292-
ST88-3293.
ST88-3204
ST88-3205

- ST88-3296
- ST88-3297;

ST88-3298
STO8-3299
ST88-3300
ST88-3301
ST88 3
ST88-3303
ST88-3304
ST88-3305
ST88-3306
ST88-3307,
ST88-3308
ST88-3309
ST88-3310
ST8S-3311

City fO Ha ......... ..................... ... .
City of Ouincy: ........................
Natural Gas Pipeline-Co. of America ... .....
Stellar tas Co ................................
Delmarva Power and tight Co .....................
Natural Gas Ptloeline Co. of America,.
Colonial-Gas Company .-.. ........... ...
Stellar -Gas Co ................................................
Texas Eastern Transmission Corp.....*_,
Northern Illinois Gas. Co., etal ........ : ..
Shatl Gas Trading .............. ;.- ...............
Lawrenceburg Gas Co .....................
Mobil Oil Exp. & Producing SE, Inc ...... :....
Mobil Producing Texas 0lid New -Mexico

nc. -
Humble Gas Transnission Co. ..... .........
PSI, 4nc .............. ..... .............................

South Georgia Natural Gas Co.. ...................
South Georgia Natural -Gas Co -..... . ..... :
Tennessee Gas Pipeline Co. ...................................
Tennessee Gas Pipeline Co ..........................
Tennessde Gas Pipeline Co ..........................
Tennessee Gas Pipeline Co .......... .........................
Tennessee Gas Pipeline Co .......... .... ..
Tennessee Gas Pipeline Co......... . ............
Valero Transmission, LP. . ........ ....................................
Natural Gas Pipeline o.eof America ..............
Natural Gas Pipeline Co. of America........................
Arkla Energy Resources.... ... . ...............
Texas .Eastern Transmission Corp.. ...................
Texas EasternTransmlssion Corp... .......................

Exxon Gas System, In... .......... . ............
W illiam s Natural G as Co. .....................................................
Williams Natural Gas C. ..................................... .....
Northwest Pipeline Corp.. .... .........................
Texas Gas Transmission C-orp......................
Texas Gas Transmission Corp ......... .............
Texas G s Transmission Corp........... ......
Texas Gas Transmission Corp ...... .. .... ....... ......
Texas Gas Transmission Corp ........ .....................
Texas Gas Transmisson Corp. ...;...........................
Texas Gas Transmission Crp. ...................... ..
Texas Gas Tranamissiop Corp .. ' I ................
Tennessee Gas Pipelineo...... . . .. . ..........
Transcontinental Gas Pipe tine COrp...........
* Cranberry Pipeline Corp...... ..... .... . .....................
,Cranberry Pipeline Corp. ......
Cranberry Pipeline Corp. .......... . ...
.ColumblaGas Transmission ,orp......... ........ ..........
Tennessee Gas Plpellne Co ....... .........................
Tennessee Gas Pipeline Co.. ........................
Panhandle-Eastern Pipe n Co .......................
Panhandle Eastern Pipe Une Co. ..................
Northern Natural Gas Co ........... ................... :
Tennessee Gas Pipeline Co ........ .................
Tannessele Gas Pipelns Co.... ..... .....
Tenness" GasPpene Co .................
Tennessee Gas Pipeline Po ....... .. ..........................
ANR PipO ine Co .. ...................... ....... ..................
ANI Pipeline CO: .... .. .......... ...
Northwest Pipeline Corp.................... ......
Northwest Pipeline Corp...... ....... . .................. 11
.Trunkline Gas Co .... ... ... .. ..............
Tninkline Gas Co.,. ,..... ....... ...........; .....
Panhandle Eastern Pipe Line Co....... .........
Panhandle Eastern Pipe Llne Co ............................
Panhandle Eastern Pipe nCO ............. ..............
Panhandle Eastern Pipe Une Co I.. . .................
El Paso Natural Gas Co. ......................................................
El Paso Natural Gas Co ...........................................
Transcontinental Gas Pipe rLine Corp ...................
Transcontinental Gas Pipe Line Corp .................. ....
Transcontinental Gas Pipe Line Corp ................................
Transcontinental Gas Pipe Line Corp ............
Tennessee Gas Pipeline Co. ........ ...........
Tennessee Gas Pipeline Co ............ ....................
Tennessee Gas Pipeline Co ...........................................
Tennessee Gas Pipeline Co ...........................................
Tennessee Gas Pipeline Co ............... --................
Tennessee Gas Pipeline Co ............... ..... .........
Tennessee Gas Pipeline Co .............. ..........- ..........
Tennessee Gas Pipeline Co, ............................
Natural Gas Pipeline Co. of America....._..............
Natural Gas Pipleine Co. of America. ........ ......
El PaSO Natural Gas-Co ............................ . ... .....
El Paso Natural Gas Co. .......... ........ .. .........
El Paso Natural Gas Co ......... .............

i Northern.Border Pipeline Co ...............................................
Panhandle Eastern Pipe Line Co .. ............ ; ......
Tunkline Gas Co ... ... ....... ............. ...

04.-.88
04-18-8"

04-19-88
04-19-88t
04-19-88
04-19;88

04-19-88
04-19-88
04-19-'88
04-19-88.04-.19-'88

:04-;194--8

04-21-88

04-21-88
04-21-;88
04-21-88
04-20-88
04--2"-8

04-214I8

04-214 -8
04-21-88

04--21458;

04-21-.88
04-21-'88
04-22.-8
04-21-88
04-21-88
04-2048
04-22-:88
(04-22-88
04-22-88
04-22-8
04-22-88
04-22-M8
04-22-88
04-22-88
04-2288
04-25-88
04-25-88
04-25-88
04-25-88
04-25-88
04-25-88
-04-25-88
'04-25-88
04-26-8
04-25-8
04-25-88
04-26-48
04-25-88
04-25-88
04-26-88
04-26-88
04-26-88
04-26-88
04-26-88
04-26-88
04-26-88
04-28-88
04-2688

04-27.-B.

04-28-88"04-28-88
04-28-88
04-28-88

04-27-88
04-27-:88

04-27-8804-27-.8

B

8
GB

B

C

G,

G-SB
B-

C

-8

B

G

B

B

B-S

C

B
8

G-S

G-S

B
B
B
9a

B

-.

B
GB

8

B

09-119-N809.-19-809-19-88

.........

...................................

850065,00

-43.00

24132

Cascade ;Natural Gas Corp....; ....
Cinnnatt Gas a:Elect. Co., et at;.
CincinnatfiGas & Electric Co .................... ,
Western.Kentucky Ges Co ...... .

United Cities Gas Co .............. .....................
United Cities Gas 'Co ............. ..............
Terre Naute 3as-Carp..................
Southern Indana Gas & Electric Co ............
Hoosier Gas Corp ...................................
Exxon Com .. ... . ..............
Alabama Gas Cor., et at ...... ............
Tennessee Gas Pipeline Co ...............
CNG Transmission Corp ............................. I
Tennessee Gas Pipeline Co ......................
Pennsylvania and Souther% Gas Co.
Mtissipp valley Gas Co .............. ...........
Pennsylvania anid Southern Gas Co .......
City of Edinburg ........... .......... ..........
Columbia Gas of Ohio, Inc ............ I ...........
Interstate PoweiCo ......................
Columbia Gas of Ohio Inc., t a ....... .........
Mississippi Fuel Co..........................
Columbia Gas Tranarmission Corp .............
New York State Electric and Gas Co ........
Ohio Gas Co.................................. *....
Consumers Power Co .........................
Cascade Natural Gas Corp ........ ;..............
Cascade Natural Gas Corp ..........................
Philadelphia "lect. Co., at at ......................
Northern imdana Public Service Co...
United Cities Gas-Co ...........................
United Cities Gas co .............. ; ............. 4
Consumer Power Co.... ...................
Richmond Gas Corp .....
NGC Intrastate Pipeline Co ................. .Pclf cGas and Electric C ............ ... I. ...........

Connecticut Natural Gas-Corp.....................
Long Island ight Co.................
Baltimore Gas and Electric Co ....................
VirginlaNaturat Gas Co ................................
"Pargon Gas Corp........ ....... ...........
Tenneco OIl Co.. ............................
Pennsylvania Gas and Water Co
Polaris Corp ..............................................
Bishop Pipeline Corp ..........................
Pennsylvania Gas and Water Co .

Commonwealth Gas Pipeline Corp ................
IPolaris Corp. -.... ..................
Northern Indiana Public Service Co ...........
Delhi Gas Pipeline Corp ...............................
Pacific Gas and Electric CO ...........
outhernCaiforla Gas Co ...............

Southern California Gas Co ................
Norther Natural Gas Co .............................
-Miami Pipeline Co .........................................
Union Gas Co . ... . . ................

I

*3t U R fLUf U ..................................................
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DocketNo.'
Transpor-

Recipient Date filed Subpart Exrato tation
date rate (tI4 4 MMBtu)

ST88-3312
ST88-3313
ST88-3314
ST88-3315
ST88-3316
ST88-3317
ST88-3318
ST88-3319
ST88-3320
ST88-3321
ST88-3322
ST88-3323
ST88-3324
ST88-3325
ST88-3326
ST88-3327
ST88-3328
ST88-3329
ST88-3330
ST88-3331
ST88-3332
ST88-3333
ST88-3334
ST88-3335
ST88-3336
ST8-37
ST88-3338
ST88-3339
ST88-3340
ST88-3341-
ST88-3342
ST88-3343
ST88-3344
ST88-3345
ST88-3346
ST88-3347
ST88-3348
ST88-3349
ST88-3350
ST88-3351
ST88-3352
ST88-3352
ST88-3354
ST88-3355
ST88-3356
ST88-3357
ST88-3358
ST88-3359
ST88-3360
ST88-3361
ST8-3362
ST88-3363
ST88-3364
ST88-3365
ST88-3366
ST88-3367
ST88-3368
ST88-3369
ST88-3370
ST88-3371
ST88-3372
ST88-3373
ST88-3374
ST88-3375
ST88-3376
ST88-3377
ST88-3378
ST88-3379
ST88-3380
ST88-3381
ST88-3382
ST88-3383
ST88-3384
ST88-3385
ST88-3386
ST88-3387
ST88-3388
ST88-3389
ST88-3390

Transporter/seller

Panhandle Eastern Pipe Line Co .......................................... Consume
Panhandle Eastern Pipe Line Co ............................................. Yankee P
Panhandle Eastern Pipe Une Co ......... .................... Miami Pip
Panhandle Eastern Pipe Line Co ............................ .............. Richmond
Tennessee Gas Pipeline Co... .... . . ........... Granite 5
Northern Natural Gas Co. ................................................ Petrus Oil
Northern Natural Gas Co .................................................... Intratex G
Northern Natural Gas Co .................... . . . . . Yankee P
Northern Natural Gas Co. .................. ...................................... Northwes
Northern Natural Gas o . ................. .......... Lear Gas
Colorado Interstate Gas Co .. . ...... ......... Public
Colorado Interstate Gas Co ..................................................... Energy PI
Colorado Interstate Gas Co ...................................................... Northern
Colorado Interstate Gas Co ......................... MGTC, In
Northwest Pipeline Corp ............................................................ City of Eli
Northwest Pipeline Corp ........................................................... Southern
Northwest Pipeline Corp .................................................... Northwes
Natural Gas Pipeline Co. of America ..................................... Northern
Northern Border Pipeline Co ................................................... Northern
Northern Border Pipeline Co ..................... Northern
Enserch Gas Transmission Co ................. .. Public Se
Tennessee Gas Pipeline Co. ....................................... . . ... East Ohio
Tennessee Gas Pipeline Co .................... .. Orange a
Tennessee Gas Pipeline Co ..................................................... Nashville
Tennessee Gas Pipeline Co ................................................... Boston G
Louisiana Intrastate Gas Corp .............. Trunkline
Mid Louisiana Gas Co ............................................................... Mississip
Questar Pipeline Co ........................................................... . C.. ascade
Delhi Gas Pipeline Corp ............................................................ South Je
Natural Gas Pipeline Corp. of America ................................... Wisconsr
Wintershall Pipeline Corp ........................................................ Georgia-F
Exxon Gas System, Inc .......................................................... Neches C
Algonquin Gas Transmission Co .............................................. Southern
Algonquin Gas Transmission Co ............................................. Commo
Algonquin Gas Transmission Co .................. Providenc
Alogonquin Gas Transmission Co ........................................... Boston G
Algonquin Gas Transmission Co .............................................. Commom
Tarpon Transmission ................................................................. Sun Gas
Northern Natural Gas Co ................. Peoples
Northern Natural Gas Co ............................ Shell Gas
Northern Natural Gas Co.......................................................... Enron Ga
Nothem Natural Gas Co ....................... . . Llano, In
El Paso Natural Gas Co ...................................................... Ramgas,
El Paso Natural Gas Co ........................................................... City of PI
El Paso Natural Gas Co . ........ Kengas o
El Paso Natural Gas Co ................ A............................ .... , Ajo Impro
El Paso Natural Gas Co ........................................................... General
El Paso Natural Gas Go ........................................................... Rimrock
El Paso Natural Gas Co ........ .... .................................... City of M
El Paso Natural Gas Co ................... North Bal
El Paso Natural Gas Co ................ . . . .. ity of Bi!
El Paso Natural Gas Co ............................................................ Capitar.C
El Paso Natural Gas Co ............................................................ Tri-Count
El Paso Natural Gas Co ........................................................... City of G
El Paso Natural Gas Co ....................... . City of W
El Paso Natural Gas Co ................................ City of G
Panhandle Eastern Pipe Une o .......................................... Kanas P
Panhandle Eastern Pipe Une Co ...................................... Texline G
Panhandle Eastern Pipe Line Co ........................................... Central i1
Panhandle Eastern Pipe Line Co ............................................. Yankee F
Panhandle Eastern Pipe Une Co ......... ... .... .. Southeas
Panhandle Eastern Pipe U Cne o ............................................. Ohio Vail
Panhandle Eastern Pipe Line Co ............................................. Central I1
Panhandle Eastern Pipe Une Co...;. ................. Union El
Panhandle Eastern Pipe Une o ............................................. Central II
Fanhandle Eastern Pipe Line o ............................................. City of PI
Panhandle Eastern Pipe Line Co .................. Central It
Panhandle Eastern Pipe Une Co ................ Consume
Panhandle Eastern Pipe Line Co ............................................. Central I1
Panhandle Eastern Pipe Une Co .............................. City of Fr
Panhandle Eastern Pipe Line Co .................. Central II
Panhandle Eastern Pipe Line Co ........................ Kansas F
Panhandle Eastern Pipe Line Co ...................... Central II
Panhandle Eastern Pipe Une Co ................................. Central II
Panhandle Eastern Pipe Une Co ................................. Northern
Panhandle Eastern Pipe Une Co ............................... City of B
Panhandle Eastern Pipe ine CO ................................ Citizens I
Panhandle Eastern Pipe Line Co ....................... Citizens
Panhandle Eastern Pipe Line Co ...................... Columbia

rs Power Co.
ipellne Co .......................................
eline Co ..........................................
1 Gas Corp.................................
tate Gas Transmission, Inc ..........
Co., LP. ......................

as Co ...............................................
ipeline Co .....................................
term Public Service Co .................
Transmission Co ..........................
rvlce Co. of Colorado .....................
peline Co ........................................
Indiana Public Service Co ............

c . ...... I ....... I... 

ensburg ...........................
Calif. Gas Co., et al .....................
Natural Gas Co .................

Indiana Public Service Co .............
Natural Gas Co ............................
Natural Gas Co ...............................
rvice Electric and Gas Co. ............

Gas Co . . ........ ..............
nd Rockland Utilities, Inc ...............
Gas Co ..........................................
as Co ...............................................
Gas Co .......................
pi Valley Gas Co ..................
Natural Gas Corp ...........................
rsey Gas Co ................ ...
n Southern Gas Co., Inc ................
'acifc Corp ......................................
.as Distribution Co ..........................
Connecticut Gas Co .....................
wealth Gas Co .................................
*a Gaso ........................................
as Co ...............................................
weafth Gas Co .................................
Transmission Co., Inc ....................
Gas Light & Coke Co ......................
Trading ...........................................

a Marketing, Inc .............................
Inc ...............
Ins ..........................

Texas, Inc ............................
ivement Co .....................................
Utilities, Inc .......................................
Gas Co ...........................................
ountainair ......................
ley Farmers' Co-op Society ...........
g Lake ...............................................
,arrizozo Natural Gas Assoc ..........
yGas Co., Inc .......................
andfalls ............................................
hiteface ............................................
oldsmlth ......................................
wer and Light Co ............................
as Co ...............................................
linois Light Co ..................................
'ipeline Co ............ ; ...................
tern Michigan Gas Co ..............
ey Gas Corp ....................................
linois Light Co ..................................
ictric Co ......................
linols Light Co ...........................
easent Hill (Municipal Utility).
inols Light Co ...............................
rs Power Co ....................
inols Light Co ...................
anklin .........................................
finols Public Service Co .................
'ower and Light Co . ..................
linols Light Co ................................
linoia Light Co ............. :
Indiana Fuel & Light Co ................

ushnell Municipal Utility .......
Gas and Coke Utility .......................
Gas and Coke Utility .......................
Gas of Ohio, Inc .......................
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04-27-88
04-27-88
04-27-88
04-27-88
04-27-88
04-27-88
04-27-88
04-27-88
04-27-88
04-27-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-28-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29-88
04-29--88
04-2548
04-29-88

..........

.................

....................
..........

....................

...... I .............

... I ................

....................

....................

..........

............

..........

...........

..........
0%_25-88

09-26-U*
09-26-88

............

.......... I ......
........ ..

..........
.................
.......... I .........

..........
.............

..........

...........

....................

... ...........

.....................

............... .
...........

....................
.............

....................

..................

.............
...... .....

.............
I ............
..............

............... I

......... I ..........

............ I .......

.......... I .........

.... I ............. 1.

,,,....... .....

..... ...........o

,,...............

., ..............

............. *.

27.44

64.40
10.00

................

............. ,o



24134 I

ST88-3391 I Panhandle Eastern Pipe Une Co .......................... .................. Union Gas mitd .......................................... 04-29-88 B I........ .............

Below is a Petition for Rate Approval. This report is noticed at this time to give interested parties the appropriate 150-day comment period. Also, noticed below is a
correction to the March 31, 1988, Update List of St Dockets.

ST88-1696 I Seagull Natural Gas Company ................. Transcontinental Gas Pipe Une Corp. 04-25-88 C 09-22 20.00
ST88-2079 Transconinental Gas Pipe Line Corp .............. Corpus Christi Industrial Pipeline Co. 02-05-88 ....

INotice of Transactions does not constitute a determination that filings comply with Commission Regulations in accordance with Order No. 436 (Final Rule and
Notice Requesting Supplemental Comments, 50 FR 42,372, 10/18/85).

2 The Intrastate Pipeline has sought Commission approval of its transportation rate pursuant to section 284.123(B)(2) of the Commission's Regulations (18 CFR
284.123(B)(2)). Such rates are deemed fair and equitable if the Commission does not take action by the date indicated.

[FR Doc. 88-14408 Filed 6-24-88; 8:45 am]
BILLING CoE 6717-01-U

[Project Nos. 9695-001, et al.]

American Hydro Power Co., et al.;
Surrender of Preliminary Permits and
Exemptions

June 21, 1988.

Take notice that the following
preliminary permits/exemptions have
been surrendered effective as described
in Standard Paragraph I at the end of
this notice.

1. American Hydro Power Co.

[Project No. 9695-001]

Take notice that American Hydro
Power Co., permittee for the Little Pine
Dam Project No. 9695 located on the
Little Pine Creek in Lycoming and
Clinton Counties, Pennsylvania has
requested that its preliminary permit be
terminated. The preliminary permit was
issued on May 21, 1986, and would have
expired on April 30, 1989, The permittee
states that analysis of the Little Pine
Dam Project did not indicate feasibility
for development.

The permittee filed the request on
June. 6, 1988.
2. American Hydro Power Co.

(Project No. 9835-002]

Take notice that American Hydro
Power Co., permittee for the
Cowanesque Dam Project No. 9835
located on the Cowanesque River in
Tioga County, Pennsylvania has
requested that its preliminary permit be
terminated. The preliminary permit was
issued on May 21, 1986, and would have
expired on April 30, 1989. The permittee
states that analysis of the Cowanesque
Dam Project did not indicate feasibility
for development.

.The permittee filed the request on
June 6, 1988.

3. American Hydro Power Co.

[Projeot No. 9764-011
Take notice that American Hydro

Power Co., permittee for the George B.
Stevenson Dam Project No. 9764 located
on the First Fork Sinnemahoning Creek
in Cameron County, Pennsylvania has
requested that its preliminary permit be
terminated. The preliminary permit was
issued on May 21, 1986, and would have
expired on April 30,1989. The permittee
states that analysis of the George B.
Stevenson Dam Project did not indicate
feasibility for development.

The permittee filed the request on
June 6, 1988.

Standard Paragraph

1. The preliminary permit/exemption
shall remain in eff6ct through the
thirtieth day after issuance of this notice
unless that day is a Saturday, Sunday or
holiday as described in 18 CFR 385.2007
in which case the permit shall remain in
effect through the first business day
following that day. New applications
involving this project site, to the extent
provided for under 18 CFR Part 4, may
be filed on the next business day.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 88-14412 Filed 6-24-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RPO8-93-002 and RPS8-40-
0031

Questar Pipeline Co.; Compliance

Filing

June 22, 1988.

Take notice that on June 16, 1988,
Questar Pipeline Company submitted a
compliance filing in response to the
Commission's order issued April 28,
1988, in consolidated Docket Nos. RP88-
93-000 and RP88-40-000 (the April 28
order).,43 FERC § 61,127. In its filing
Questar Pipeline submitted the
following tariff sheets:
First Rev.ised Volume No. 1

Substitute Thirteenth Revised Sheet

No. 12
Substitute Original Sheet No. 12-A
Substitute Second Revised Sheet No.

15
Substitute Second Revised Sheet No.

15-A
Substitute First Revised Sheet No. 16
Substitute First Revised Sheet No. 17
Original Sheet No. 18
Substitute Original Sheet No. 39-A
First Revised Sheet No. 71
Original Sheet No. 80
Original Sheet No. 81

Original Volume No. 1-A
Substitute Fifth Revised Sheet No. 5

Original Volume No. 3
Substitute Eighth Revised Sheet No. 8
Substitute Original Sheet No. 8-A
Substitute Original Sheet No. 10-B
Questar states that on March 31, 1988,

it filed a request for an increase in its
rates for jurisidictional services
pursuant to section 4(e) of the Natural
Gas Act. The Commission's April 28
order rejected certain tariff sheets and
accepted others subject to specified
conditions. Questar Pipeline asserts that
its filing complies with the
Commission's April 28 order by
providing schedules, statements,
workpapers and tariff sheets dealing
with the following issues:

1. Standby Charge. Questar Pipeline
states that its filing modifies the
provisions of sales Rate Schedule CD-1
to clarify the optional character of
standby sales service for its sales
customer, Mountain Fuel Supply
Company.

2. Test-period transportation volumes.
Questar Pipeline asserts that, pursuant
to the April 28 order, it has modified its
filing to reflect transportation volumes
for the test period ending September 30,
1988, at the maximum rate applicable to
such volumes. According to the
Company, it has also made volume
adjustments to-reflect its transportation
customers' D-2 entitlement nominations
and its compliance with the
Commission's standby charge
requirements.
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3. Demand cost allocation. Questar. Second Revised Sheet No. 56 Texas Eastern states that the tariff
Pipeline states that its filing complies Second Revised Sheet No. 57 sheets are proposed to become effective
with the requirements of the April 28 Second Revised Sheet No. 58 as of June 1, 1988.order dealing with the allocation of the Second Revised Sheet No. 59 . Texas Eastern states that if at any

D-1 and D-2 components of demand. Second Revised Sheet Nos. 60-99' time Southern is permitbed by
costs. Specifically; Questar Pipeline Commission order to change its take-or-
asserts that its filing relect a;three-day- Original Sheet No. 483A pay protedures and/or the amounts to
peak basis, as adjusted for known and Original Sheet No. 483B be recovered pursuant thereto, Texas
measurable changes, for allocating D-1 Texas Eastern states that the purpose Eastern will likewise change its take-or-
costs, and, that D-2 costs,have been of this filing is to establish the pay procedure and/or the amounts to be
allocated in the filing toreflect its procedures pursuant to which Texas recovered pursuant thereto. In addition,
customers' recently solicited annual D-2 Eastern will recover the take-or-pay Texas Eastern expressly agrees to
nominations. The Company further. charges to be billed by Southern Natural refund to its customers all refunds
states that it has modified its authorized Gas Company,(Southern) and paid by ,received from Southern in Docket No.
overrun transportation charge to reflect Texas Eastern as proposed by Southern RP88-96.
a 100% load-factor rate to comport with in a filing made on May 13, 1988 in. Copies of the filing were served on
the Commission's April 28 order. It , Docket No. RP88-96. On May 13, 1988,-,  Texas Eastern's jurisdictional customers

- proposes to allow its firm transportation Southern filed tariff sheets in Docket No. and interested state commissions.
customers to modify their D-2. RP8-96 which include theremoval of -Any person-desiring to be heard or to
nominations if the new rate would affect the buy-out and buy-down costs from protest said filing should file a motion to
their original decision, provded it is Southern's sales rates in Docket No. intervene or protest with the Federal
permitted to correspondingly modify its RP8-83 and the credit of all buy-out Energy Regulatory Commission, 825
rat6s to become effective October 1, and buy-down costs paid during the North Capitol Street NE., Washington,
1988. period from October 1, 1986 through DC 20426, in accordance with Rules 211
. 4. Cost-and-revenue reports. Questar March 31,1988. Buy-out and buy-down and 214 of the Commission's Rules of

Pipeline's filing includes schedules, costs of $119.5 million have been the Practice and Procedure, All such
statements and workpapers that it subject of litigation in Southern's Docket motions or protests should be filed on or
asserts are in compliance with the. No.-RP86-63. The tariff sheets filed in before June 29, 1988. Protests will be
Commission's requirement for certain Docket No. RP88-96 reflect a proposal to considered by the Commission-in
cost-and-revenue repor( information, recover 35% of Southern's buy-out and determining the appropriate action to be
related to its Gathering Divisibn. and buy-down coststhrough a fixed charge -taken, but will not serve to make
Clay Basin Storage Division.' based exclusively on cumulative protestants parties to the proceeding.

Any persoi desiring t o be' eardor to -purchasedeficiencies in firm purchases: ' Aiy person Wishing to. become a party
protest this filing should file a motion'to during Itheperiod.from 1982-through 1986 '.must file a motion to intervene. Copies
intervene or a protest with the Federal i purchases in 1981 4f this filing9ar8 on filew ith the.

e guatr asmriiin 85 ,b com~pared to firmprhssin fti ihig 'go iewt h
Energy Regulatoo'C0nission, 825, - Southern proposes to recover from , Commission and are available for public
S Norih'Capitol'Street NE., Washington, ' Texas Easern total buy-out costs of ' sInspectidn, -

DC, 2042,, in accordancewith Rules'. 11 . $940,968 plus interest of $44,190, for a.. Lois D. Casheli,.... ........
* and 214 of the Commiission'sgrlei of . total liability of $985,158.The fixdd.,  ActingSearvtary " .

practice ahd pidcedurs (18'CPR38 5.21,. ','-- . .thlycharge tlo be paid by, Texas Acting De84 3 Fe 4 a,.~~~~~~~~~~~~~~o y .. .. 4 .4,3 , uu ,,• , '+F:o 8413 Filed &:-24:W 8:45 m

35:214): All suh motimns'or ptotests , to outhern is ,7 .' 88
"~~~~~~~~~~~atr to Sothr ............ $82,01;ILI CD 71-01 ... .

should be filed oi or before']une 29, .a 29xa-'Eastern a tes that' th trff ': "W CODE S7i.M
1988... ...+. ... ". ,+te on +eXas E~astern states that mtait••' :+•. '•
1988n. Protests wZil be considered by the' sheets liste above- are being filed soley
Commission in determning thel to establish the proceduresfor' I Docket No. RPB6-32-010]
appropriate actib-t. be taken,b recovebung the take-or-pay charges to be
not serve to make protestants parties to billed by Southern and paid by Texas Williams Natural Gas Co.; Compliance
the proceeding. Any person wishing to' Eastern. Sheet Nos. 56, 57, 58, and 59 set Filing
become a.party must file a motion to forth the principal amountplus the .
intervene. Copies of this filing are on fileJue2,18.
with the Commission and are availabe allocation factor for carrying costs that J 2, 1988.
ftpublic inspection. a a a each Texas Eastern customer will be .. .Take notice that on June 15, 1988,
fr'ublic iasectionl,++ + •. irequired to pay in oider to recover Willias'sNatural Gas Company (WNG)
'Lois D. Cashell, Southern's take-or-pay charges billed to filed in these dockets revised tariff
ActingSecretqry ' ' Texas Eastern. W orkpapers setting forth "sheet's in compliance with Ordering
[FR Doc. 88-14414 Filed 0-24-88; 8:45 am] . Texas Eastern's determination of the Paragraph (C) of the Commission's
BILUuG CODE sr7-0-M ' .allocation factor'for the principal Order on Compliance Filing and.

amount (which include a predermined Settlement issued on May 5, 1988.. The
[Docket No. RP88-192-00l -ca.... rmying charge) and a: breakdown of, the., 'May 5order required WNG to modify

tota] ,and monthly principal amounts, certain provisions of the tariff pheets
Texas Eastern Transmission Corp.; (w4h ich Incluides a predetermined . coritained i Appendix C.to the Revised
Proposed Changes In FERC Gas Tariff carrying charge)each Texas Eastern Stipulation and Agreement submitted on

customer will be required to pay are set' January 4,1988 (as supplemented
Julne22,1980. . forth under Attachment A of the filing.i January 28,1988). The compliance filing

Take notice that Texas Eastern contains, as part of WNG's FERC Gas
Transmission Corporation (Texas ,Texas Eastern is also filing alternate tariff Tariff, Original Volume No. 1 submitted
Eastern) on June 15, 1988 tendered for sheets which reflect the elimination of all in Appendix C, the following tariff
filing as part of its FERC Gas Tariff, nterruptible sales volumes in the determination of * sheets:

o . 1 the base and deficiency period volumes for all
Fifth Revisedr Volume No. 1, six copies customers. Workpapers for the alternate tariff Revised Original Sheet Nos. 142L and
of the, following tariff sheets: sheets are set forth under Attachment B of the filing. 142W
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Revised First Revised Sheet Nos. 40, 67E
.and 67H

Revised Second Revised Sheet Nos, 13,
209, 32, 3 36, 39, 70-72, 74, 75, 81,
92 and 95

Substitute Revised Second Revised
Sheet Nos. 19, 23 and 73

Revised Third Revised Sheet Nos. 2 and
76-80

Revised Fourth Revised Sheet No. 7
Substitute Revised Fifth Revised Sheet

No. 6

WNG has requested waivers of the
tariff filing provision of its Revised
Stipulation and Agreement. the notice
requirements of section 4 of the Natural
Gas Act and the Commission's
regulations as necessary to make all
revisions to its FERC Gas Tariff,
Original Volume No.1 effective

- simultaneously, including those
contained in Appendix C of the Revised
Stipulation and Agreement, as modified
by the tariff sheets submitted in the
instant compliance filing, as well as all
currently effective tariff provisions not
affected by the filings'in this docket.
WNG proposes an effective date to be
the later of July 1, 1988 or the date on
which WNG accepts the open access
blanket transportation certificate in
WNG's Docket No. CP86-631.

WNG states that it will, within fifteen
(15) days from the'effective date of the
simultaneous tariff revisions refile all
tariff sheets in" its Original Volume No. 1
reflecting the actual effective date.

WNG states that copies of the filing
have been mailed to all customers and
affected stat'e regulatory commissions.
. Any person desiring to be heard or to

protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NW., Washington.
DC 20426, in accordance with §§ 385.211
and 385.214 of the Commission's Rules
of Practice and Procedure 18 CFR
385.211, 385.214). All such motions or
protests should be filed on or before
June 28, 1988. Protests will be
considered by the Commission in
determining the appropriate action to be
taken but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of :his filing are on file with the'
Commission and are available for public
inspection.
Lois D. Cashell,
Acting Secretary.
[FR Doc. 88-14415 Filed 6-24-88; 8:45 am]
VILLNG CODE 6747-O1-1

Office of Hearings and Appeals

Issuance of Decisions and Orders;,
Week of April 25 Through April 29,
1988

During the week of April 25 through
April,29, 1988, the decisions and orders
summarized below were issued with
respect to appeals and applications for
exception or other relief filed with the
Office of Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals.

Appeals
Alan 1 White, 4/27/88, KFA-0179

Alan !. White filed an Appeal froma
determination by the Director of
Personnel of the DOE, regarding a
request submitted under the Freedom of
Information Act. White sought all
documents responsive to a series of -
questions raised in his initial request.
The Director identified and released
only one document as being responsive
to his request. White argued that
additional responsive documents must
exist and that the document provided
was not responsive. White also
requested that the DOE respond to a
number of questions. The DOE found
that the released document was
responsive and ruled that the FOIA
requires an agency to release
documents, but not to respond to
questions. The DOE, however, did find
that an' adequate search for responsive
documents had not been made, and
remanded the matter for a new search.
Accordingly, the Appeal wss granted in
part.
California Energy Commission, 4/25/88.

KFA -0178
The California Energy Commission

(CEC) filed an Appeal from a
determination issued to it by the
Freedom of Information Official of the
Bonneville Power Administration. The
Official withheld certain documents
under Exemption 5 of the FOIA on the
grounds that they were predecisional,
internal, agency materials whose release
would harm the deliberative process,
The CEC contended that the Exemption
5 deliberative process privilege had
been waived by ,the release of the
documents to persons outside the DOE.
In considering the Appeal, the DOE
found that documents were properly
withheld pursuant to Exemption 5 of the
FOIA, and that Exemption 5 had not
been waived by release of the
documents to non-governmental third
parties, Therefore, the Appeal Was
denied.

Chameides & Goldstein, 4/28/88, KYiA -

0180

Chameides &.Goldstein filed an
Appeal from a determination by the
Deputy Director for Economic Analysis
of the Office of Hearings and Appeals
(OHA) of a request submitted under the
Freedom of Information Act. The law
firm sought all documents pertaining to-
specified proceedings before OIA. The
Deputy Director had withheld four of the
responsive documents pursuant to
Exemption 5 to the FOIA. In considering
the Appeal, the DOE found that the four
withheld documents properly fell within
the scope of Exemption 5. The DOE
rejected the firn's contention that the
DOE had waived its Exemption 5
privilege by submitting documents on
allegedly similar subjects in an ongoing
court proceeding, finding that subject
matter waiver is not applicable to VOIA
determinations. Nonetheless, the DOE
found that one document and a portion
of another should be released to the firm
in the public interest. Accordingly, the
Appeal was granted in part.

Remedial Order

Houston Oil and Refining, Inc.; Joseph
A. Imparato, 4129/88, tIRO-0245

Houston Oil and Refining, Inc. (HO)
objected to a Proposed Remedial Order
(PRO) that the Economic Regulatory
Administration (ERA) issued to the firm
on May 24, 1984. In the PRO the ERA
alleged that as a result of "layering"
violations of 10 CFR 212.186 during the
period June 1979 through August 1980,
HO had received excessive profits of
more than $182,000,000. Joseph A.
Imparato (Imperato), president and
owner of HOR' had been joined as a
PRO recipient during the course of the
proceeding. The DOE rejected HO's and
Imparato's arguments that the pricing
regulations were invalid, and the claim
that the firm performed the traditional
and historical functions of a crude oil
reseller in the subject transactions. The
DOE also found Imparato personally
liable for the layering overcharges,
because he conducted, controlled and
directed the business and benefitted
financially from the layered
transactions. The DOE concluded that
the PRO should be issued as a final
Remedial Order and directed HO and
Imparato to remit $57,989,772.44, the
amount of the firm's gross profits during
the audit period, plus applicable
interest.
Request for Exception

Arizona Trails, Inc., 4/27/88, KEE--0159
Arizona Trails. Inc. filed an

Application for Exception on January 27,.

---- =,,. I Ill ! . .... ' :m = := _
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1988. The firm sought relief from the on January 11, 1985, and $6,200 obtained " overcharge funds to 21 applicants based
reporting requirements of 10 CFR through a Settlement Agreement * on their respective purchases of refined
205;55(b)(2). In considering the request; between Lee Garrett Chevron (Garrett) petroleum products during the period
the DOE found that the firm did not and the DOE on October 1, 1985. The " August 19,1973 through Janaury 27,
suffer.a hardship, inequity or, unfair DOE determined that these funds should 1981. Each applicant used the products
distribution of burdens as a result of the be distributed to customers that for various agricultural activities, and
reporting requirements warranting :' purchased motor gasoline from Alemany each determined its claim either by
exception relief. Accordingly, exception during the period August 1, 1979 -through consulting'actual purchase records or by
relief was denied. ' January 30, 1980, and from Garrett estimating its consumption based on the
Motion for Reconsideration - during the period August 2, 1979 through acres it farmed. Each applicant was an

August 26, 1980. The specific end-user of the products it claimed and
Indiana, .4/29/88, KER-0039 information to be included in was therefore presumed injured by the'

The DOE issueda Decisioh and Order Applications for Refund is set.forth in, DOE. The sum of the refunds granted in
considering a Motion for the Decision." "this'Decision is $563.00. All of the
Reconsideration submitted by the State Refund Applications claimants will be eligible for additional
of Indiana. The State Sought'td use refunds as additional crude oil
Stripper Well monies for three projects: Aminoil U.S.A., Inc./G&K Gas' overharge funds become available.
The Anderson municipal electric utility Corporation, 4/29/88, RF139-11
sub-station relocation project; the shale The DOE issued a Decision and Order Darrell Riggins, et al., 4/25/88,
oil-modified asphaltic paving materials concerning an Application for Refund RF272-1335, et a.
project; and the Indiana Geological filed by G&K Gas Corporation (G&K) in The DOE issued a Decision and Order
Survey image-analyzing petroscopic the Aminoil U.S.A., Inc. special refund granting refunds from crude oil
microscope project. The OHA and proceeding. G&K submitted information overcharge funds to 38 applicants based
DOE's Assistant Secretary for which allowed the DOE to reconstruct on their respective purchases of refined
Conservation and Renewable Energy Its cost banks which showed that the petroleum products during the period
previously had held that these projects firm had not absorbed any increased August 19, 1973 through January 27,
were inconsistent with the terms of the product cost. This indicated that G&K 1981. Each applicant used the products
Stripper Well Settlement Agreement. In was not injured by. any of Aminoil's for various agricultural activities, and
reviewing Indiana's Motion for alleged overcharges. The DOE each determined-its claim either by
Reconsideration, the OHA determined concluded that the frin's application ' consulting actual purchase records or by
that in addition to providing incidental should be denied. 'estimating its consumption basedon the
energy savings to injured consumers, the Buck Creek'Farms, 4/29/88, RF272-5053 acres it farmed. Each applicant was an
sub-station relocation project would . - The DOE issued a Decision and Order end-user of the products it claimed and
reduce the size of the rate increase that was therefore presumed injured by the
would result from relocation of the DOE. The sum of the refunds granted in
station, In making this determination, overcharge funds to Buck Creek Farms s De The s of thebased on the firm's purchases of refinedthe
ste DOEnoted hat theisdetation, sdclaimants will be eligible for additionalthe DOE noted that the sub-station's petroleum products during the period refunds as additional crude oil
vulnerability to damage by flood August 19, 1973 through January 27, overharge funds become available.
necessitated its relocation and that a 1981. The firm'used the products for
substantial portion of the costs of the irrigation-of its farm lands during the Daryl Fixsel et aL., 4/28/88, RF272-420,
relocation project would be passed crude oil settlement period. Buck etal.
through to utility ratepayers unless Creek's meihod of estimating its The DOE issued a Decision and Order
Stripper Well funds were used to help purchases we found to be acceptable for granting refunds from crude oil
pay for the project. Accordingly, the the purposes of the crude oil refund overcharge funds to 11 applicants based
DOE found that the sub-station proceeding. Buck Creek was found to be on their respective purchases of refined
relocation project was both energy7 an end-user of the petroleum products it petroleum products during the period
related and restitutionary. In addition, claimed, and therefore was found August 19, 1973 through January 27,
the DOE approved theuse of Stripper 'injured based upon the end-user 1981. Each applicant used the products
Well funds for the asphaltic paving presumption of injury. The total refund for various agricultural activities or in
materials project. Approval of this granted in this Decision is $31.00.
project was based onthe substantial g t D operating small businesses. Each
support the project had received from Clark Propane Service, Inc. et al., applicant calculated its volume claim
theDOE's Fossil Energy Office and upon .4/29/88, RF272-1136, et al. either by consulting actual purchase
Indiana's showing that the project The DOE issued a Decision and records or by estimating its consumption
would yield tangible energy-related Order, denying eight Applications for ' based on the acres it farmed. Each
benefits that would inure to. injured Refund filed in connection with the 'applicant was an end-user of the -

consumers. Subpart V crude oil refund proceedings. products it claimed and. therefore was
Each applicant was either a gasoline or.:. found-injured based upon the end-user

Implementation of Special Refund propane retailer during the period presumption of injury.The sum of the

Procedures August 19, 1973 through January 27, refunds grantedin this Decision is,$102.

Alemany Chevron Service Center, Lee 1981. Because none of the applicants Dennis Hullinger et al., 4/26/88
Garrett Chevron, 4/26/88, KEF- demonstrated that they were injured due RF272-4431, et al.
0023;'KEF-0040 to the crude oil overcharges, they were " The DOE issued a Decision and Order

The DOE issued a Decision and Order all ineligible for a crude oil refund, granting refunds from crude oil
implementing a plan'foi the distribution 'Dale Bone Farms, et al., 4/25/88, " overcharge funds to 46 applicants bqsed
of $2,700'received pursuant toa Consent RF272-3444, eta). ' ohtheir respective purchases Of refined
Order ntered'into byAlemady ,Chern. " The DOE issued a Decision and'Order, .petioleium'products during-the period
Sevice-Gente (Aleminyj and'the DOE' '....granting refunds'from crude oil "' -' -:". August 19, 1973'through January 27,
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1981. Each applicant used the products
for various agricultural activities, and
each determined its claim either by
consulting actual purchase records or by
estimating its consumption based on the
acres it farmed. Each applicant was an
end-user of the products it claimed and
therefore was found injured under the
end-user presumption of injury. The sum
of the refunds granted in this Decision is
$12,064.
Dorchester Gas Corporation/ L.G.

Vanderwork Marketer &'
Transporter of Liquid Petroleum
Gas, 4/25/88, FB253-51

The DOE issued a Decision and Order
grantedan Application for Refund filed
by L.G. Vanderwork Marketer &
Transporter of liquid Pitroleum Gas in.
the Dorchester Gas Corporation refund
proceeding. Vanderwork demonstrated
that it purchased at least 1,406,659
gallons of propane directly from
Dorchester during the consent order
period. Because the applicant limited its
claim to $5000, it was not required to
demonstrate injury. Accordingly, a.
sma.l-claimsrefund of $5,000 in
princ.pal and $1,815 in interest was
approved for Vanderwork.

Dorchester Gas Corporation/Perkins
Petroleum, Inc. 4/29/84 FR253-48

The DOE issued a Decision and Order
granting an Application for Refund filed
by Perkins Petroleum, Inc., in the
Dorchester Gas Corporation refund
proceeding. Perkins demonstrated that it
purchased 931i619 gallons of propane
indirectly from Dorchester through
Phillips Petroleum Company during the
consent order period. The DOE had
determined in a prior Decision that
Phillips, a direct purchaser of Dorchester
propane, passed through 79.6 percent of
Dorchester's alleged overcharges.
Therefore, the DOE calculated Perkins
allocable share by multiplying the
applicant's gallonage by the per-gallon
refund amount and by Phillips'
Passthrough percentage. Because the
applicant limited its claim to $5,000, it
was not required to demonstrate injury.
Accordingly, a small-claims refund of
$5,000 in principal and $1,831 in interest
was approved for Perkins.

Edwin L McGee, et al., 4/29/88.
RF-272-8899, et al.

The DOE issued a Decision and Order
granting refunds to 50 claimants that
filed Applications for Refund under
OHA's Subpart V crude Oil overcharge
refund proceeding. Each applicant
provided evidence of the volume of
refined petroleum products that it
purchased during the period August 19.
1973 through January 27, 1981. As an
agricultural end-user of petroleum

products, each claimant was presumed
to have-been injured as a result of the
crude oil overcharges. The sum of the
refund granted was $1,123.

Getty Oil Company/Harry's Supper
Service, et al., 4/27/88, RF265-0590,
et al.

The DOE issued a Decision and Order
concerning 12 Applications for Refund
filed by reseller or retailer of products
covered by a Consent Order that the
DOE entered into with Getty Oil
Company. Each applicant submitted -
information indicating the volume of
Getty refined petroleum products, that
were indirectly purchased from Getty
jobber/distributors during the consent
order period. In ten instances, the
applicants were eligible for a refund
below the small claims threshold of
$5,000. In the remaining two cases, the
applicants elected to limit their claims to
$5,000. The sum of the refunds approved
in this Decision is $41,899, representing
$20,605 in principal and $2L293 in
accrued interest.

Getty Oil Company/Richard Oil
Company, Northern Petroleum, Inc.,
4129188, RF285-1335, F265-1336,
RF265-2631

The DOE issued a Decision and Order
concerning three Applications for
Refund filed by resellers or retailers of
products that were covered by a
Consent Order that the DOE entered
into with Getty Oil Company. Each of
the applicants submitted information
indicating the volume of its Getty
purchases. Each applicant elected to
limit its claim on the basis of the level-
of-distribution presumption bf injury
methodology and was eligible for a
refund below the maximum of the
$50,000 threshold. The sum of the
refunds approved in this Decision is
$25,153, reptesentlng $12,370 in principal
and $12,733 in accrued interest.

Getty Oil Company/Sterling Oil & Cos
Company, 4/28/88, RF265-37,

The DOE issued a Decision and Order
concerning an Application for Refund
filed by a reseller of propane that was
covered by a Consent Order that the
DOE entered into with Getty Oil
Company. The applicant submitted
information indicating the purchases of
5,496,404 gallons of Getty propane. The
applicant elected to limit its claim on the
basis of the level-of-distribution
presumption of injury methodology and
was eligible for a refund below the
maximum of the $50,000 threshold. The
sum of the refund approved in this
Decision is $10,234. representing $5,033
in principal and $5,201 in accrued
interest.

Getty Oil Company/Vangas Inc. et al.,
4/25/88, RF265-1907 et al.

The DOE issued a Decision and Order
concerning seven Applications for
Refund filed by resellers or retailers of
products covered by a Consent Order
that the DOE entered into with Getty Oil
Company. Each applicant submitted
information indicating the volume of its
Getty purchases. In four of these claims,
the applicants elected to limit their
claims on the basis of the level-of-
distribution presumption of injury
methodology and were eligible for
refund below the maximum $50,000
threshold. In the remaining three claims,
the applicants elected to limit their
claims to $50,000 in accordance with the
level-of-distribution presumption of
injury for propane and butane. The sum
of refunds approved in this Decision is
$180,588, representing $88,896 in
principal and $91,692 in accrued interest.

I. Wilson Turner 4/27/88, RF272-6178, et
al.

The DOE issued a Decision and Order
granting refunds from crude oil
overcharge funds to 47 applicants based
on their respective purchases of refined
petroleum products during the period
August 19,1973 through January 27,
1981. Each applicant used various actual
records and/or conservative estimates
to report their gallonage claims. Each
applicant was an end-user of the
products it claimed and therefore was
found injured under the end-user
presumption of injury. The sum of the
refunds granted in this Decision is
$1,213. All of the claimants will be
eligible for additional refunds as
additional crude oil overcharge funds
become available.

KH. Owens & Son et al., 4129/88,
RM72-6949, et al.

The DOE issued a Decision and Order
granting refunds to 48 claimants that
filed Applications for Refund under
OHA's Subpart V crude oil overcharge
refund proceeding' s. Each applicant
submitted evidence of the volume of
refined petroleum products that it
purchased during the period August 19,
1973 through January 27,1981. As an
agricultural end-user of petroleum
products, each claimant was presumed
to have been injured as a result of the
crude oil overcharges. The sum of the
refunds granted was $1,295.

Leonard Walde, et al, 4/25/88,
RF272-1892, et al.

The DOE issued a Decision and Order
granting 50 Applications for refund from
available crude oil overcharge funds.
The 50 claimants were farmers who
used either the USDA formula or actual
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records to derive the number of gallons
of petroleum products they used during
the period August 19, 1973 through
January 27,1981. Because the claimants
relied on the end-user presumption, they
were not required to demonstrate injury.
A total of $1,230 was approved in this
Decision and Order.

Loren Reith, et al., 4/25/88, RF272-1601,
et al.,

The DOE issued a Decision and Order
granting refunds from crude oil
overcharge funds to 40 applicants based
on their respective purchases of refined
petroleum products during the period
August 19, 1973 through January 27,
1981. Each applicant used the products
for various agricultural activities, and
each determined its claim either by
consulting actual purchase records or by
estimating its consumption based.on the
acres it farmed. Each applicant was an
end-user of the products it claimed and
therefore was presumed injured by the
DOE. The sum of the refunds granted in
this Decision is $961. All of the
claimants will be eligible for additional
refunds as additional crude oil
overcharge funds become available.

Marathon Petroleum Co./Monroe
Marathon Oil Company, 4/25/88,
RF250-1608, RF250-1681

This Decision and Order concerns an
Application for Refund filed by the
Monroe Marathon Oil Company in the
Marathon Petroleum Company refund
proceeding. During the consent order
period, Monroe purchased 25,777.483
gallons of refined products from
Marathon. Based on the results of a
competitive injury analysis, the DOE
granted Monroe a refund of $7,616 in
principal and $1,124 in accrued interest.

Marathon Petroleum Company/Superior
Oil Co. of Muskegon 4/29/88,
RF250--1264, RF250-1285, RF250-
1853

The DOE issued a Decision and Order
granting three Applications for Refund
filed by the Superior Oil Company of
Muskegon in the Marathon Petroleum
Company refund proceeding. Superior
filed the Applications on behalf of itself
and two subsidiary corporations. The
DOE determined that the three entities
are affiliated and that their purchase
volumes should be consolidated for the
purpose of calculating Superior's
allocable share. Superior demonstrated
the volume of the corporations'
combined purchases, but elected not to
demonstrate injury. Accordingly, a small
claims refund of $5,000 in principal and
$762 in interest was approved for
Superior.

Mike Hammit et c., 4/27/88,
RF272-4204, et a].

The DOE issued a Decision and Order
granting refunds from crude oil
overchage funds to five applicants
based on their respective purchases of
refined petroleum products during the
period August 19, 1973 through January
27, 1981. Each applicant used the
products for various agricultural
activities and calculated its volume
claim either by consulting actual
purchase records or by estimating its
consumption based on the acres it
farmed. Each applicant was an end-user
of the products it claimed and therefore
was found injured based upon the end-
user presumption of injury. The sum of
the refunds granted in this Decision is
$468.

Mobil Oil Corporation/Girling & Coutts
et al., 4/29/88, RF225-8425, et cl.

The DOE issued a Decision granting
four Applications for Refund from the
Mobil Oil Corporation escrow account
filed by retailers and resellers of Mobil
refined petroleum products. Each
applicant elected to apply for a refund
based upon the presumptions set forth in
Mobil Oil Corp., 13 DOE 85,339 (1985).
The DOE granted refunds totalling
$9,975 ($8,017 principal plus $1,958
interest).

Mobil Oil Corp./Griff Petroleum Corp.,
4/27/88, RF225-7753, RF225-7754,
RF225-7755, RF225-7756

The DOE issued a Decision and Order
granting an application for Refund from
the Mobil Oil Corporation escrow
account filed by a reseller of Mobil
refined petroleum products. In the Mobil
proceeding, and applicant may choose
to either rely on the presumptions set
forth in Mobil Oil Corp., 13 DOE 1 85,339
(1985) or show that the injury it suffered
was greater than that of the average
reseller. Griff Petroleum Corp. (Griff)
elected to demonstrate injury. Applying
the competitive disadvantage analysis
to the data submitted by Griff, the DOE
determined that the firm purchased its
motor gasoline at prices higher than the
average market prices. The DOE
concluded that Griff therefore was
eligible to receive the full volumetric
refund amount for its purchases of Mobil
motor gasoline. Griff's refund, however,
was limited to the gallons purchased
after December 1, 1974, the date when
the firm's banks of unrecouped product
costs became positive. No refund was
granted for Criff's purchases of middle
distillates, because the firm did not
demonstrate injury. The total refund
granted to Griff was $14,434,
representing $11,605 of principal and
$2,829 of interest.

Mobil Oil Corporation/Lunde Fuel & Oil
Supply, Franklin County Oil Co., 4/
27/88, R.F225-21, et a.

The DOE issued a Decision and Order
regarding two Motions for
Reconsideration filed by Donald H.
Grissom on behalf of Lunde Fuel & Oil
Supply and Franklin County Oil Co. in
the Mobil Oil Corporation special refund
proceeding. The OHA had dismissed the
firm's original claims for late filing. In its
Decision, the OHA determined that the
Lunde Claim should be reinstated. The
Franklin claim was not reinstated,
because no good cause was shown for
its late filing. Accordingly, the DOE
granted the Lunde claim according to
the procedures set forth in Mobil Oil
Corporation, 13 DOE 1 85,339 (1985), but
dismissed the Franklin claim. The total
amount granted to Lunde was $1,330,
representing $1,070 in principal pus $260
in interest.

Mobil Oil Corporation/State of Illinois,
4/25/88, RF225-11017

The DOE issued a Decision rescinding
a refund from the Mobil Oil Corporation
esrcow account that had been granted to
Nic Schnettler who claimed to represent
the State of Illinois, Department of
Transportation. The DOE found that
although the applicant was entitled to a
refund, Mr. Schnettler was not
authorized to receive the refund on its
behalf. Therefore, the previously
approved refund was rescinded.

Mobil Oil Corporation/Thomas Oil
Corp., 4/25/88, RF225-9635, RF225-
9636

The DOE issued a Decision granting
an Application for Refund from the
Mobil Oil Corporation escrow account
filed by a retailer and end-user of Mobil
refined petroleum products. The
applicant elected to apply for a refund
based upon the presumption set forth in
Mobil Oil Corp., 13 DOE 1 85,339 (1985].
The DOE granted a refund of $465 ($374
principal plus $91 interest).

Mobil Oil Corporation/Time Oil
Company, Kinbro Petroleum, Inc.,
4/26/88 RF225-9986, RF225-10397

The DOE issued a Decision and Order
concerning two Applications for refund
filed by resellers of Mobil petroleum
products. Because both Time Oil
Company and Kinbro Petroleum, Inc.
were resellers whose purchases of Mobil
product were sporadic, the DOE
determined that the firms were spot
purchasers and thus were presumed not
to have been injured by Mobil's alleged
overcharges. Because neither firm
successfully rebutted that presumption,
both Applications for Refund were
denied.
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Mobil Oil Corp./Triboro Coach
Corporation, 4/27/88, RF225-10969

The DOE issued a Decision and Order
concerning a refund of $4,379 granted to
Triboro Coach Corporation on
December 3,1986. See Mobil Oil Corp.!
Alvin Sour, 15 DOE 185,153 (1986). A
review of the application submitted in'
that proceeding revealed that in the
December 3 Decision, Triboro received a
refund based upon.5,579,131 gallons of
diesel fuel purchased after the product's
July 1, 1976 date of decontrol. Triboro
therefore was ordered to remit to the
DOE the overpayment of $2,695
attributable to these ineligible volumes.

Owosso Public Schools Et AL,, 4/28/88,
RF272-86, et al.

The DOE issued a Decision and Order
granting refunds to 10 public school
districts that filed Applications for
Refund under OHA's Subpart V crude
oil overcharge refund proceedings. The
DOE found that the applicants had
provided sufficient evidence of the
volume of refined petroleum products
that they purchased during the period
August 19, 1973 through January 27,
1981. The DOE also found that
transmission fluid and brake fluid, but
not anti-freeze, were eligible products
on which a crude oil refund claim could
be based. As end-users of petroleum
products, the applicants were presumed
to have been injured as a result of the
crude oil overcharges. The total of the
refunds granted was $1,680.

Saber Energy, Inc./Duquesne Light
Company, 4/28/88, RF192-11

The DOE issued a Decision and Order
denying an Application for Refund filed
by Duquesne Light Company from the
Saber Energy, Inc. escrow account.
Duquesne applied for a refund in excess
of the volumetric amount. The DOE
found that Duquesne was qualified to
receive a per gallon refund that
exceeded the volumetric amount. The
DOE, however, determined that the
refund which Duquesne had already
received under the terms of the Saber
Consent Order adequately compensated
the utility for the portion of Saber's total
alleged overcharges which it incurred.
Accordingly, the DOE concluded that no
additional refund was justified, and
Duquesne's Application for Refund was
denied.

Southern California Edison Company,
Pacific Gas and Electric Company,
4/29/88, RF272-8, RF272-9

Southern California Edison Company
and Pacific. Gas and Electric Company
requested, modifications of refund
decisions issued to them. See Southern
California Edison Co., 17 DOE 1 85,247,;
(1988). and Pacific Gas and Electric Co.j,

17 DOE 1 85,234 (1988). In their motions,
the firms requested permission to pay
legal fees for outside counsel engaged to
obtain the refunds. In denying the
requested modifications, the DOE held
that the full amount of the refunds must
be passed through to the rate payers of
the utility and that legal fees may not be
deducted directly from the refunds. DOE
suggested that petitioners seek
permission at an appropriate time from
the Public Service Commission of
California to include the fees in their
respective rate bases.

William D. Deshong, et al., 4/26/88,
RF272-5133, et al.

The DOE issued a Decision and Order
granting refunds from crude oil
overcharge funds to 50 applicants based
on their respective purchases of refined
petroleum products during the period
August 19, 1973, through January 27,
1981. Each applicant used the products
for various agricultural activities, and
each determined its claim either by
consulting actual purchase records or by
estimating its consumption based on the
acres it farmed. Each applicant was an
end-user of the products it claimed and
therefore was found injured under the
end-user presumption of injury. The sum
of the refunds granted in this Decision is
$1,285. All of the claimants will be
eligible for additional refunds as
additional crude oil overcharge funds
become available.

Dismissals
The Following Submissions Were

Dismissed:
Name and Case No.
A. Grigg, RF272-6508
Alabama River Woodlands, Inc., RF272-27730
American Hoist & Derrick, RF272-23005
Armade Area Schools, RF272-23679
Avco Lycoming Division, RF225-4549, RF225-

4550, RF225-4551 RF225-4552
Bay County Road Commission, RF272-9188
Betty Bacharach Rehad, RF272-22176
Bernard Ritchie, RF272-25060
Bibb Distributing Co., RF272-27479
Bill Rhodes Co., Inc., RF225-9098
Bladen County Hospital, RF272-20259
Briggs & Stratton Corp., RF272-29679
Bunge Corporation, RF272-23842
C.H. Sorensen & Sonner A/S, RF272-19010
Central Supply Company of Virginia Inc.,

RF272--23266
Charles Herrmann, RF272-12064
Charles Shofner, RF272-16529
Chenango Valley Centeral School District,

RF225-8941
Ciprianti Brothers, RF272-30411
City of Jetmore, RF272-27985
City of Tulsa, OK, RFZ7Z-30018
City of Wilson, RF272-13123
Clyde Schillinger, RF272,-21483
C6lby Public Schools, RF272-27964
Commission onAging, RF272-27951
Cone, Mills, Corproation. RF272-;23843

County of Harnett, NC, RF272-28.772
Cricket Box Mobil, RF272-5490
Curtis Schwaninger, RF272-36230
D. Pippin, RF272-6506
Delbert Vandevender, RF272-20071
Donald Kristensen, RF272-22593
Earl Behrends, RF272-36936
Gant Oil Company, RF225-7913, RF225-7914,

RF225-7915
Greater Laurel Beltsville Hospital, RF272-

26624
Halifax Memorial Hospital, Inc., RF272-25961
Herb H. Sand, RF272-31233
Ike's Oil Company, RF225--10433, RF225-

10434
I. Martin, RF272-5603
Jefferson County, RF272-23064
John M. McDougall, RF272-16190, RF272-

16676
Ken Huston, RF272-22628
Kentucky, RQ1O-395
Kraft, Inc., RF272-25982
L Whatley, RF272.-6504
Liberty Polymers, Inc., RF272-10081
Loren Niemann, RF272-16564
Lowell Roeder & Carol Roeder, RF272-36344
Mark Twain Produce Co., RF272-37206
Martin Limestone, Inc., RF272-33532
Methodist Hospital of Memphis, RF272-23677
Methropolitan Asphalt Corp., RF272--2851
Missouri Pacific Truck Lines, Inc., RF272-

20182
Mrs. Herbert Rupprecht, RF272-21976
Mustang Truck Line, RF272-29001
New Enterprise Stone & Lime Co., Inc.,

RF272-32283
Newton Memorial Hospital, RF272-26239
Northern Westchester Hospital, RF272-26438
Olmos Construction Co., RF272-27150
Orville Garrett, RF272-14296
Palmer Asphalt Company, RF272-19018
Petroleum Resource Association, Inc., RF272-

29802
R. Bell, RF272-6502
Raymond L. Satree, RF272-13403
Richard Van Dyke, RF272-10430
Robert & Kathryn Manning, RF272-20024
Robinson & Smith, Inc., RF272-21982
Rock Products, Inc., RF272-36146
Rune's Service Station, RF225-3535
Russell County Highway Department, RF272-

16403
S. Perry, RF272-6505
School District of Philadelphia, RF272-34964
Service Sign Erectors Co., Inc., RF225-140
Skaarup Shipping Corporation, RF272-23224
South Brunswick Asphalt, RF272-29801
South Shore Hospital, RF272-25152
S. Elizabeth Hospital, RF272-8386
St. Joseph Fuel Oil & Manufacturing

Company, RF272-16814
St. Joseph Hospital, RF272-34092
Stanchfield Cattle Co., RF272-19109
Sunnyhill Farms, Inc., RF272-21770
Tennessee Steel Haulers, Inc., RF272-13522
Thomas C. Moe, RF272-24878
Town of Los Gatos, RF272-33235
V&J Wagner, Inc., RF272-36032
W. Shumate, RF272-6507
W.W. Ward, RF272-11182
Walter & Pelagia Win'ter, RF272-30943
Walter E. Wilke, RF272-30968
Wilson Knott, RF272-32891

Copies of the full text of these
decisions, aid'ordeis aie availa'ble in the

Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Notices24140



Federal Register / Vol. 53, No, 123 / Monday, June 27, 1988 / Notices

Public Reference Room of the C
Hearings and Appeals, Room 11
Forrestal Building, 1000 Indepeh
Avenue S.W., Washington, DC.
Monday Through Friday, betwe
hours of 1:00 p.m. and.5:00 p.m.,
federal holidays. They are also
in Energy Management: Federa
Guidelines, a commercially pub
loose leaf reporter system.
June 17, 1988.
Richard W. Dugan,
Actin8 Director, Office of Hearings
Appeals.• , .. . :
(FR Doc. 88-14405 Filed 6-24-88; 8:4
BILLING CODE 6460I-M"

ENVIRONMENTAL PROTECTI4

AGENCY

[FRL-3405-1]

Draft Updated Assessments fc
2,3,7,8-Tetrachlorodbenzo-p-
(2,3,7,8-TCDD)

AGENCY: U.S. Environmental Pr
Agency.
ACTION: Availability of externa
drafts.

SUMMARY: This notice 6nnounc
availability of two external rev
drafts for public review and co
as follows:

1. A Cancer Risk-Specific Do
Estimate for 2,3,7,8-TCDD EPA
88/007Aa and AppendicesAth
EPA/600/6-88OO7Ab. "I:.

2. Estimating Etpbsures to 2,
'TCDD,-EPA/600/6.-88/005A.

These documenis Will be the
of a Science Advisory Board m
be held later in the year. Notice
time and place of the Science P
Board meeting will published in
separate Federal Register notic

"DATES: The Agency will make t
documents available for public
and comment on or about Wed
.July 6, 1988. Comments must be
postmarked by Wednesday, 0
1988.
ADDRESSES: To obtain a single
each document, interested part
should contact the ORD Public
Center, CERI-FRN, U.S. Enviro
Protection Agency, 26 W.' Mart
King Drive, Cincinnati, OH 452
569-7562 or FTS/684-7562. Plea
provide your name and mailing
and request the external revie
by title(s) and EPA number(s).

The'draft documents also wi
available for public inspection
copying in the Public Informati
Reference Unit of the EPA libra

)ffice of EPA Headquarters, Waterside Mall, 401 views for re-assessing 2,3,7,8-TCDD
E-234, M Street S.W., Washington, DC 20460. cancer risks. The other involves
ndence Commenters are requested to submit comparing EPA's 1985 assessment with
'20585, separate comments for each document that of other -regulatory agencies In this
en the rather than making a combined country and elsewhere.The draft report
except submission. Comments must be. made in concludes that (1) the 1985 assessment
available writing and addressed as follows: that associates a 0.006 pg/kg/day dose
1 Energy. -For the Cancer Risk-Specific Dose with a plausible upper-bound increased
lished Estimate document, send comments to: cancer risk of one in a million (10~1

Project Officer for 2,3,7,8-TCDD; Should be reconsidered, and (2) a
Technical Information Staff (A), Office change to a 0.1 pg/kg/day dose as a
of Health and.Environmental .plausible upper-bound associated with

and Assessment (RD-689), U.S. r an increased lifetime risk of one in a
Environmental Protection Agency, 401 M million is consistent with the available

45 am) Street SW., Waterside Mall, Room 3703,. data'and theories, and represents a
Washington, DC 20460. reasonable science policy position for

For the Estimating Exposures the Agency.
document, send comments to: Project -, ' Two otherEPA reports on issues that
Officer for Estimating Exposures, b . l:ear on assessing human cancer risk'for

)N Technical Information Staff (B), .Office 2,3,7,8-TCDD are also available. They
of Health and Environmental art:.
Assessment (RD-689), U.S. Report of the EPA Workshop on the
Environmental Protection Agency, 401 M Development of Risk Assessment

or Street SW., Waterside Mall, Room 3703, Methodologies for Tumor Promoters,
Dioxin Washington, DC 20460. .EPA/600/9-87/013

FOR FURTHER INFORMATION COTACr: Dioxin Update Committee Report.
William H. Farland, Ph.D., (202) 382- These two reports, together with the

otection 7315 or FTS/382-7315. two External Review Draft documents,
SUPPLEMENTARY INFORMATION. Although represent EPA's most recent attempt to

I review thereare many components to any risk grapple with the difficult issues
assessment for 2,3,7,8-TCDD, two presentedf by the large but incomplete

as the factors have been particularly important 'data base on 2,3,7,8-TCDD.
iew in recent Agency decisions,'i.e., . 'These reports are also available: e estimates of cancer potency and '.throught he ORD Publications Centerranent, estimates of human exposure. The two .(address provided previously in this .

es draft documents, A Cancer Risk-Specific notice);.
Dose Estimate for 2,3,7,8-TCDD and " 'Date: June 17, 1958. .
Estimating Exposurps to 2,3,7,8-TCDD, Erich Brtthauar,'

rough F focus on cancer potency and exposure, ' antdMtrr oearch and
respectively. Other Issues were ' .. pmin i st. t

3,7,8- " , " ue e pnieht, " . .. r"
reviewed and are briefly discussed in

j 'Appendices A through F of the cancer " u' oc. 886-438 1 Filed r 8:4 am]subject document. BILUNG coDe 65-0404
eeting to the cancer document re-examines the
of the scientific basis and methods used by the [FRL-3404-91]
dvisory EPA for estimating the cancer potency - ince Advsor Boatd;
n a for 2,3,7,8-TCDD. An ad hoc interoffice . EnvIrorimental Health Committee;,
e. workgroup prepared the report and ' .. Meetn§
the recommendations, and scientists outside
review of the workgroup provided useful I Under Pub. L. 92-463, notice is hereby
nesday, ' analyses, review, and comment. The '. given thata two-day meeting of -the

objective of the report is to determine if Environmental Health Committee of the
ctober 5, EPA's 1985 cancer risk assessment for Science- AdvisoryBoard will be held on

polychlorinated dibenzo-p-dioxins July 14--15, 1988 at the Holiday Inn
copy of should be modified in light of recent -'. Governor's House, 17th Street at Rhode
ies datai alternative risk assessment . Island Avenue NW., Washington, DC

otons methods, or alternative interpretations •20036..,This meeting will start at 8:30 a.m,
nmental ' of data on this chemical. ' on July 14th and will adjourn no later
in Luther Thus, this analysis is not a complete -. than"4 p;m. on July 15th. ""
68, (513) risk characterization for 2,3,7,8-TCDD, ' ' Th6i main purpose of this meeting will
ase but rather a re-examination of the be to review the following; report of the
address hazard identification and dose-response - panel that reviewed the Risk

v drafts assessment for the potential human - Assessment Forum's diaft technical
carcinogenicity of this chemical. The 'report entitled "Thyroid Follicular Cell

II be analysis uses two different approaches, Carcinogenesis: Mechanistic and
and One examines EPA's earlier analysis in Science Policy Considerations", the
on, terms of new data and recent reviews proposed risk'assessment guidelines for
ary, U.S. that'offer scientific'information and male and female reproductivity 'and the
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draft Health Assessment Document for
Phosgene.,

Documentation for this meeting is
available from the Center for Research
Information (CERI), U.S. Environmental
Protection Agency, 26 West St. Clair
Street. Cincinnati, Ohio 45268.

Any member of the public wishing to
make a presentation at the meeting
should forward a written statement to
Dr. C. Richard Cothern, Executive
Secretary, Science Advisory Board (A-
101F), U.S. Environmental Protection
Agency, Washington, DC, 20460 by June
30, 1988. The Science Advisory Board
expects that the public statements
presented at its meetings will not be
repetitive of previously submitted
written statements. In general, each
individual or group making an oral +

presentation will be limited to a total
time of ten minutes.
Donald Barnes,
Director, Science Advisory Board.

Dated: June 20, 1988.
[FR Doc. 88-14389 Filed 6-24-88; 8:45 am]
BILLING CODE 656D-5-M

[FRL-3404-8]

Science Advisory Board, Steering
Committee of the Research Strategies
Subcommittee; Open Meeting

Under Pub, L. 92-463, notice is hereby
given that a meeting has been scheduled
of the Steering Committee of the
Research Strategies Subcommittee of
the Science Advisory Board. They will
meet from 9:00 a.m. to 5:00 p.m. on July,
1tth, at the U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC, in Conference Room
1001.

The purpose of the meeting is to
finalize the Research Strategies
Subcommittee report and further review
the five workgroup draft reports
including: Ecological Effects, Risk
Reduction, Exposure Assessment,
Health Effects and Sources, Transport
and Fate.

The meeting is open to the public. Any
member of the public wishing to attend
should notify Joanna Foellmer or Dr.
Donald G. Barnes, Acting Director,
Science Advisory Board, at 202-382-
4126 by July 14, 1988.
Donald G.Bames, '
Acting Director, Science Advisory Boardl

Date: June 20. 1988.
JFR Doc. 88-14388 Filed 6-24-08; 8:45 am]
eLLNG CODE

[FRL-3404-61

Science Advisory Board, Executive
Committee; Open Meeting

Under Pub. L. 92-463, notice is hereby
given that the Executive Committee of
the Science Advisory Board will meet
from 9:00 a.m. to 5:00 p.m. on July 19th in
the Administrator's Conference Room
1101, U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC.

The purpose of the meeting is to
enable the Executive Committee to
review SAB Committee reports
including: Review of the Guidelines for
Preparing Water Quality Advisories;
Male/Female Reproductive Effects
Guidelines; Thyroid Carcinogensis;
Arsenic Drinking Water Criteria
Document, an Analytical Methods and
Treatment Technology Issues, Lead in
Drinking Water and consideration of
OW Phase II Chemical. In addition, the
CASAC report on acid aersols will be
discussed. The Executive Committee
will review the report on the Research
Strategies Subcommittee. Its Chairman
will brief the committee.

The meeting is open to the public. Any
member of the public wishing to attend
should notify Joana Foelimer or Dr.
Donald G. Barnes, Acting Director,
Science Advisory Board, at 202-382-
4126 by July 14, 1988.
Donald G. Brnes,
Acting Director. Science Advisory Board.

Date: June 20, 1988.
[FR Doc. 88-14387 Filed 6-24-88; 8:45 am]
BILLING CODE 65O-M

IOPP-180782; FRL-3405-61

Receipt of Applications for Specific
Exemptions To Use Bifenthrin;
Solicitation of Public Comment
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

S=IuAwV= _-A a received specific
exemption :zqaats from the Colorado
and Nebracka Departments of
Agriculture (hereafter referred to as
"Applicants") for use of bifenthrin
(Capture) (CAS 82657-04-3) to control
Banks grass mites and two-spotted
spider mites in the respective states.
Capture, manufactured by FMC
Corporation, contains the active
ingredient (2-methyl-[l,;'-biphenyl]-3-yl)
methyl-3-[2-chloro-3,3,3-trifluoro-1,
propenyl)-2,2-
dimethylcyclopropanecarboxylate. EPA,
in accordance with 40 CFR 166.24, is
soliciting comment before making the

decision whether or not to grant these,
specific exemption requests.
DATE: Comments must be received on or
before July 12, 1988..
ADDRESS; Three copies of written
comment, bearing the identifying
notation "OPP-180782," should be,
submittedby mail to:,
Information Services Section, Program

Management and Support Division
(TS-757C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M Street SW.,
Washington, DC 20460

In person, bring comments to: Rm 246,
CM#2, 1921 Jefferson Davis Highway,
Arlington. VA.
Information submitted-as a comment

concerning this notice may be claimed
confidential by marking any part or all
of that information as "Confidential
Business Information' (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR Part 2. A
copy of. the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter. All
written comments will be available for
public inspection in Rm. 2S6 at the
address given above, from 8 a.m. to 4
p.m., Monday through Friday, excluding
legal holidays.
FOR FURTHER INFPRMATION CONTACT.
By mail: Gene Asbury, Registration
Division (TS-767C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M Street SW., Washington.
DC 20460
Office location and telephone number:

Room 716B, Crystal Mall 2, 1921
Jefferson Davis Highway. Arlington,
VA, (703) 557-7890).

SUPPLEMENTARY INFORMATION: Pursuant
to section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
(7 U.S.C, 130p), the Administrator may,
at his discretion, exempt a !it:r cency
from any registration pro.-:Qx.n of FIFRA
if he determines that emergency
conditions exist which require such
exemption.

The Applicants have requested the
Administrator to issue emergency
exemptions for the use of bifenthrin to
control Banks grass mites, Oligonychus
pratensis (Banks) and two-spotted
spider mites, Tetranychus urticae
(Koch) in field corn and corn grown for
seed production in Colorado and
Nebraska. Bifenthrin, is a synthetic
pyrethroid hisecticide!/miticide currently
registered for greenhouse ornaimentals
application as foliai' spray. No , ; '

24142



Federal Register / Vol. 53, No. 123, / Monday, June 27; 1988 / Notices -

permanent tolerances have been*
established for bifenthrin on any raw
agricultural commodities. There are
temporary tolerances, associated with
experimental use permits, for residues of
bifenthrin on a variety of commodities
*including field corn.

Information in accordance with 40
CFR Part 166 was submitted as part of
these requests. The Applicants propose
two air applications applied at a rate of
0.08 pound of active ingredient (5.12
ounces of Capture 2EC product) per acre
per application. Capture is to be applied
in a minimum of two gallons of water'
per acre.

Colorado proposes to treat a
maximum of 425,000 acres and Nebraska
261,869 acres of field corn and corn
grown for seed production in the states
and estimate that if two applications are
applied to these acres that a maximum
of 68,000 pounds active ingredient or
34,000 gallons of product would be
needed in Colorado and 41,900 pounds
of active ingredient or 20,950 gallons in
Nebraska under the proposed
exemptions. It is unlikely that each, of
the requested acres will be treated; and
of those acres-treated it is unlikely that
each will be treated using the maximum
number of applications.

The applicants specified certain
restrictions and requirements as follows:

1. No applications would be made
after September 15, 1988.

2. For control of Banks grass mites
when visible.damage and mites are
moving into the middle third of the
plants' leaves.

3. For control of two-spotted spider
mites when colonies are present in the
upper two thirds of the plant on at least
15 percent of the plants in the field.

4. All general precautions and
restrictions on the existing labels shall
apply.

5. A buffer zone shall be maintained
between treated fields and fish bearing
waters as follows: 8 foot spray height-
200 feet mihimum distance; 15 foot spray
height-350 feet mini mum distance.

6. In Delta and Mesa counties of
Colorado, in particular, or any areas
that contain endangered, species, a
buffer zone of one (1) mile shall be
maintained between treated fields and-
moving fish bearing waters. '

7; Do not graze livestock in treated
areas or cut treated crops for feed
within 30 days of the last application.

8. A 30-day crop rotation restriction
will be observed.

9. Application will be made by
certified applicators and the respective
Departments of Agriculture will require
a seasonal permit before any
applications may be performed.
Applicators must notify the Departments

prior to beginning use of the pesticide. In
addition, records regarding each
application will be-required to be
maintained.

According to the Applicants, with the
use, of Capture in their pest management
programs, corn growers will be able to
control mites which they have had
problems controlling with registered
pesticides. Banks grass mites are the
most widely distributed and destructive
mite pest of corn in the high plains of
Colorado, Problems with this mite are a
major factor limiting corn production in
southeastern Colorado. Weather,
geography, plant stress and mite
overwintering habits are all factors
contributing to the Banks grass mite
problem in the Arkansas Valley of
Colorado, Nebraska indicates that the
growing season has been dry and hot
and if these weather conditions
continue, they would result in optimal
conditions for mite development and a
potential emergency situation. There is
also a potential water shortage which
would result in stressful conditions to
the corn that would make mite damages
more likely.

The two-spotted spider mite has a
wide host range on which it builds to
high densities later in the season than
Banks grass mites. The mites multiply
and hang by fine silk strands and are
picked up by the slightest air ctirrents
and dispersed in the corn.

Colorado indicates that corn is
Colorado's leading grain crop; it is
expected that this year's crop will be
worth over $175 million. Corn yield '
losses due to damage from mites vary
with the degree and extent of
infestation. If mite populations reach
emergency levels throughout Colorado
this year, lack of an efficacious pesticide
for their control could result in a loss of
over $20 million to the corn growers of
the state: The use of Capture could
reduce that loss to slightly over $3
million, preventing a loss of nearly $17
million. In Nebraska, use of bifenthrin is
anticipated to prevent a potential loss of
$6.5 million on a corn crop valued at $66
million. However, these figures are
based on the entire crop and it is
unlikely that the entire acreage would
have this severe a problem.

This notice does not constitute a
decision by EPA on the applications
themself. Th regulations governing
section 18 require that the Agency
publich notice in the Federal Register'
and solicit public.comment on an
application involving the first food use
of a pesticide. Accordingly, interested
persons may submnit-written views of
this subject to the Program-Managemerit
and Support Division at the address
above. - -

The Agency, accordingly, will review
and consider all comments received
during the comment period.

Dated: June l0,.1988.
Edwin F. Tmnsworth,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc, 88-14383 Filed 6-24-88; 8:45 am]
BILLING CODE 6560-0-M

[OPTS-51707; FRL-3405-71

Toxic and Hazardous Substances;
Certain Chemicals Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTIO: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in the final rule published in
the Federal Register of May 13,1983 (48
FR 21722). This notice announces receipt
of eighty such PMNs and provides a
summary of each:
DATES: Close of Review Periods:

P 88;-1332--Augus.t 6, 1988.
P 88-1333-August 7, 1988.
P 88-1334-August 9, 1988.
P 88-1335-August 7, 1988.
P 88-1336--August 9, 1988.
P 88-1337, 88-1338, 88-1339, 88-1340,

88-1341, 88-1342, 88-1343, 88-1344, 88-
1345, 88-1346, 88-1347, 88-1348, 88-1349,
88-1350-August 8, 1988.
P 88-1351, 88-1354-August 7, 1988.
P 88-1355-August 8, 1988.
P 881356, 88-1357, 88-1358, 88-1360,

88-1361, 88-1362, 88-1363, 88-1364, 88-
1365,88-1367, 88-1368-August 9, 1988.

P 88-1369, 88-1370, 88-1371, 88-1372,
88-1373, 88-1375-August 10, 1988,

P 88-1376, 88-1377, 88-1378, 88-1379--
August 13, 1988.

P 88-1380, 88-1381, 88-1383, 88-1385,
88-1388, 88-1389, 88-1390, 88-1391, 88-
1392, 88-1393, 88-1394, 88-1395, 88-1396,
88-1397, 88-1398, 88-1399, 88-1400, 88-
1401, 88-1402, 88-1403, 88-1404, 88-
1405--August 14, 1988.

P 88-1406, 88-1407, 88-408--August
15, 1988.,

P 88-41409, 88-1410, 88-1411, 88-1413,
88-1414, 88-1415, 88-1416, 88-1417, 88-

.1418-August 16, 1988.
P 88-1420; 88-1421, 88-1422-- August

17,1988.
Written comments byr .'
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P 88-1332-uly 7. i988.
P 88-1333-July 8,1988.
P 88-1334-July 10,1988.
P 88-1335--July 8,1988.
P 88-133--July 10, 1988
P 88-1337,88-1338, 88-1339, 88-1340,

88-1341, 88-1342, 88-1343, 88-1344,88-
1345, 88-1340, 88-1347, 88-1348, 88-1349,
88-1350--luly 9,1988.

P 88-1351, 88-1354-July 8, 1988.
P 88-1355-July 9, 1988.
P 88-1356, 88-1357, 88-1358, 88-1360,

88-1361, 88-1362, 88-1363, 88-1364, 88-
1365, 88-1367, 88-1368-July 10,1988.

P 88-1369, 88-1370, 88-1371, 88-1372,
88-1373, 88-1375-July 11, 1988.

P 88-1376, 88-1377,88-1378, 88-1379-
July 14, 1988.

P 88-1380, 88-1381, 88-1383. 88-1385,
88-1388, 88-1389,88-1390, 88-1391, 88-
1392, 88-1393, 88-1394, 88-1395, 88-1396,
88-1397. 88-1398, 88-1399, 88-1400, 88-
1401,88-1404, 88-1403, 88-1404,88-
1405-July 15, 1988.

P 88-1406.88-1407, 88-1408--July 16,
1988.

P 88-1409, 88-1410.88-1411, 88-1413,
88-1414, 80-1415, 88-1416, 88-1417, 88-
1418--July 17, 1988.

P88-1420,88-1421. 88-1422-July 18.
1988.
ADDRESS: Written comments, identified
by the document control number
"(OPTS-51707)" and the specific PMN
number should be sent to: Document
Processing Center (TS-790], Office of
Toxic Substances, Environmental
Protection Agency, Rxn. L-100, 401 M.
Street, SW., Washington, DC 20460,
(202) 554-1305.
FOR FURTHER INFORMATION CONTACT:
Stephanie Roan, Premanufactuie Notice
Management Branch. Chemical Control
Division (TS-794), Office of Toxic
Substances, Environmental Protection
Agency, Rm. E-611, 401 M Street, SW.,
Washington, DC 20460 (202) 382-3725.

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete non-confidential
document is available in the Public
Reading Room NE-G004 at the above
address between 8:00 a.m. and 4:00 p.m.,
Monday through Friday, excluding legal
holidays.

P 88-1332

Manufacturer Confidential.
Chemical. (G) Polyurea polyurethane

modified alkyd polyester.
Use/Production. (G) Industrially used

coating. Prod. range: 30,000-51,500 kg/yr.

P 88-1333
'Importer. Mitsubishi Chemical

Industries Amer. Inc,
Chemical. (G) Blocked isocyanurate.
Use/Import. (G) Automobile exterior.

Import range: Confidential.

P 88-1334

Importer. Mitsubishi Chemical
Industries Amer. Inc,

Chemical. (G) Blocked isocyanurate.
Use/Import. (G) Automobile exterior.

Import range: Confidential.

P 88-1335
Importer. Mitsubishi Chemical

Industries Amer. Inc.
Chemical (G) Blocked diisocyanate

adduct.
Use/Import. (G) Automobile interior.

Import range: Confidential.

P 88-1336
Importer. Monosanto Company.
Chemical. (G) Imidized styrene-maleic

anhydride polymer.
Use/Import. (S) Injection molded

parts. Import range: ConfidentiaL

P 88-1337
Importer. Confidential
Chemical. (S) Ethanol, 2,2'-(3-chloro-4-

(2,6-dibromo-4-nitro-pheyl)azo)phenyl)-
imino-bis-.

Use/Import. (S) Disperse dye. Import
range: Confidential.
P 88-1338

Importer. Confidential.
Chemical. (S) 4-((2-Chloro-4-

nitrojphenyl)azo,NN-
docyanoethylaniline.

Use/Import. (S) Disperse dye for
textile. Import range: Confidential

P 88-1339
Importer. Confidential.
Chemical. (S) 2-((2-Bromo-4-,6-dinitro)

phenyl~azo)-5-[n-2-cyanoethyl-N-2-
hydroxy ethyl)-4-methoxyacetanilide.

Use/lImport. (S) Disperse dye for,
textile. Import range: Confidential.

P 88-1340
Importer. Confidential.
Chemical. (S) 4-(((#-Nitro, 2,6-

dibromo}-phenyl)azo),N-2-cyanoethyl N-
ethyljaniline.

Use/Import. (S) Disperse. dye for
textile. Import range: Confidential.

P,8-1341
Importer. Confidential.
Chemical. (S) lh-Indene-,3-12H)-

dione, 2-(4-bromo-3-hydroxy-2-
quiniolinyl)-.

Use/Import. (S) Disperse dye for
textile. Import range: Confidential.

P 88-1342
Importer. Confidential.
Chemical. (S) Quinoline, 2.4-dihydroxy-3-[(4-chloro)phenyl~azo).

Use/Import. (S) Disperse dye for
textile. Import range: Confidential.

P 88-1343

Importer. Confidential.
Chemical. (S) 2-(((2-Chloro-4-

nitro~phenyl)azo),: 5-(N-2.cyanoethyl N-
2-acetoxyethylJacetanilide.

Use/import. (S) Disperse dye for
textile. Import.range: Confidential.

P 88-1344
Importer. Confidential.
Chemical (S) Quinoline, N-methyl-2-

oxo-4-hydroxy-3-[[4-
phenylazo)phenyl)azo.

Use/import. tS) Disperse dye for
textile. Import range. Confidential.

P 88-1345

Importer. Confidential
Chemical. (S) Acetanilide-5-NN

diethyl-2- (((2-Cyano 4-nitro) phenyl)
azo)..

Use/Import (S) Disperse dye for
textile. Import range: Confidential.

P 88-1346
Importer. Confidential.
Chemical. (S) 9,10-Anthracendione, 1-

amino-4-hydroxy-2-phenoxy -5-(3-ethoxy
propylamino)sulfonyl).

Use/Import. (S) Disperse dye for
textile. Import range: Confidential.

P 88-1347
Manufacturer. Sherex Chemcial

Company, Inc.
Chemical (G) Thermoplastic

polyamide resin.
Use/Production (S) Vehicle for

adhesive, inks, varnishes. Prod. range:
Confidential.

P 88-1348

Manufacturer. Confidential.
Chemical. (G) Amides from

unsaturated fatty acid dimers and
diethanol polyester modified.

Use/Import. (G] Paint additive. Prod.
range: Confidential.

Toxicity Data Acute oral toxicity:
LD50 > 7500 mg/kg species (Rat). Eye
irritation: none species (Rabbit). Skin
irritation: negligble species (Rabbit).

P 88-1349
Manufacturer. E.I. du Pont de

Nemours & Company, Inc.
Chemical. (G) Substituted

tetrachlorophosphorane.
Use/Production. (S) Industrial

intermediate. Prod. range:.Confidential.
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P 88-1350

Manufacturer. E.I. du Pont de
Nemours & Company, Inc.

Chemical. [G) Substituted
phosphorodichlorodothioic acid ester.

Use/Production. (S) Industrial
intermediate. Prod. range; Confidential.

Toxicity Data. Acute oral toxicity:
LD5O 3400 mg/kg species (Rat). Eye
irritation:,slight species (Rabbit). Skin
irritation: strong species (Rabbit).

P 88-1351

Importer. Organic Dyestuffs
Corporation.

Chemical. (G) Acid black 194.
Use/Import. (S) Dyestuff. Import

range: 6,000-25,000 kg/yr.

P 88-1354

Importer. Organic Dyestuffs
Corporation.

Chemical, (G) Acid- orange 86.
Use/Import. (S) Dyestuff. Import

range: 1,000-3,000 kg/yr.

P 88-1355

-Importer. Confidential.
Chemical (G) Mixed sodium/

potassium salt substituted naphthalene
disulfonic acid.

Use/Import. (G) Dye. Import range:
Confidential.

Toxicity Data. Acute oral toxicity:
LD50 >2,000 mg species(Rat). Acute
dermal toxicity: LD50 >2,000 mg species
(Rat). Static acute toxicity: time LC50 96
h>100 mg/1 species (Raintrout). Eye
irritation: slight species (Rabbit). Skin
irritation: negligible species (Rabbit).
Mutagenicity: positive. Skin
sensitization: positive species (Guinea
pig).

P 88-1356

Importer. Confidential.
Chemical. (S) n-Butanoi etherification

melamine-formaldehyde resin solved in
n-Butanol.

Use/import. (S) Resin for paint
manufacture. Import range: Confidential.

P 88-1357

Manufacturer. Confidential.
Chemical. (G) 2-({2-Oxo-1-((4-

sulfocarbopolycycle)amino)carboxyl)
propyl) azo-3-substitutedphenyl)
substituted heterocycle sulfonicacid.
mixed salts.

Use/Production. (S) Dying of paper.
Prod. range: Confidential.

P 88-1358

Manufacturer. Confidential.
Chemical (G) Diazotized substituted

6-methyl-7-benzothiazole sulfonic acid.
Use/Production. (S) Intermediate in

dye manufacture. Prod. range:
Confidential. .

P 88-1360

Manufacturer. Ethyl Corporation.
Chemical. (G) Partially fluorinated

polyamide.
Use/Production. (G) Open, non-

dispersive use. Prod. range: Confidential
P 88-1361

Manufacturer. Ethyl Corporation.
Chemical (G) Partially fluorinated

polyamide.
Use/Production. (G) Open, non-

dispersive use. Prod. range:
Confidential.

P 88-1362

Manufacturer. Ethyl Corporation.
Chemical (G) Aromatic

tetracarboxylicacid, methylated.
Use/Production. (G) Destructive use.

Prod.,range: Confidential

P 88-1363

Manufacturer. Hercules Incorporated.
Chemical. (G) Phenolic-modified rosin

ester.
Use/Production. (S) Printing inks.

Prod. range: Confidential

P 88-1364
Importer. Confidential.
Chemical. (S) 1H-Naphth(2,3-

flisoindole-3,5.10-tetrasone,4,11 -
diamino-2-(3-methoxypropyl)-.

Use/Import. (S) Disperse dye for
textile. Import range: Confidential.

P88-1365

Importer. Confidential.
Chemical. (S) 9,10-Anthracenedione,

1-((2-hydroxyethyl)amino-4-,
(methylamino)-.

Use/Import. (S) Disperse dye for
textile. Import range: Confidential.

P 88-1367
. Manufacturer. Amoco Chemical
Corporation.

Chemical. (S) 4,4'-
Oxybis(benzoicacid).

Use/Production. (G) Intermediate.
Prod. range: Confidential.

Toxicity Data. Static acute troxicity:
time LC5O 48h522 mg/1 species (Daphnia
magna). Eye irritation: none species
(Rabbit). Skin irritation: negligible
species (Rabbit).

P 88-1368
Manufacturer. Amoco Chemical

Company.
Chemical. (S) Dimethyl-4,4'-

Oxybisbenzoate.
Use/Production. (G) Intermediate.

Prod. range: Confidential.

P 88-1369

Manufacturer. Confidential.
Chemical (G) Fatty acid ester.

Use/Production. (G) Component of
coating formulation. Prod. range:
Confidential.

P 88-1370

Importer. Confidential.
Chemical. (G) (Substituted

heterocycle)azo)substituted aniline, zinc
chloride salt..

Use/lImporL (G) Open, nondispersive.
Import range: Confidential

Toxicity Data. Acute oral toxicity:
LD50 > 200 mg/kg species (Rat). Eye,
irritation: strong species (Rabbit). Skin
irritation: slight species (Rabbit):

P 88-1371

Manufacturer. Confidential.
Chemical (G) Polyacrylate.
Use/Production. (G) Adhesive. Prod.

range: Confidential.

P 88-1372

Manufacturer. Confidential.
Chemical. (G) Polyether/

polycarbonate polyurethane polymer.
Use/Production. (G) Coating fabric.

Prod. range: Confidential.

P 8-1373

Importer. Confidential.
Chemical. (G) Polymer of an acrylic

acid ester, a vinyl monomer, an acid
monomer, and methacrylic acid esters.

Use/Production. (G) Laminating
adhesive. Prod. range: Confidential.

P 88-1375

Importer. Confidential.
Chemical. (S) Dimethyl octenes

mixture and 2-methyl-6-
methyleneoctane.

Use/Production. (S) Industrial
lubricating oils and grease. Prod. range:.
450,000-900,000 kg/yr.

P 88-1376

Importer. Confidential.
Chemical. (G) Dimethyl octenes

mixture and 2-methyl-6-methylene-
octane.

Use/Production. (S) Chemical
intermediate. Prod. range: 'Confidential.

P 88-1377

* Manufacturer. Confidential.
Chemical. (G) Silylate polyacrylate.
Use/Production. (S) Automative

refinish resin. Prod. range: 124,000-
248,000 kg/yr.

P 81378
Manufacturer. Confidential.
Chemical. (G) Functionalized acrylate

styrenated-methacrylate polymer.
Use/Prodction. (S) Automative

refinish intermediate resin. Prod. range:
100,000-200,000 kg/yr. -
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P 88-1379

Manufacturer. Ciba-Beigy Corporation
Dyestuffs & Chem.

Chemical. (G) Substituted triazine
naphthalenesulfonic acid.

Use/Production. (S) Textile dye. Prod.
range: Confidential.

Toxicity Data. Acute oral toxicity:
LD50 5818 mg/kg species(Rat). Acute
dermal toxicity: LD5O >2,000 mg/kg
species(Rat). Static acute toxicity: time
LC50 96 h827 mg/I species(zebra fish).
Eye irritation: moderate species(Rabbit).
Skin irritation: negligible
species(Rabbit). Mutagenicity: negative.
Skin sensitization: positive.
Phototoxicity: positive species(guinea
pig).

P 88-1380
Importer. Tetko, Incorporated.
Chemical. (S) Horse chestnut

extracted by solvents, 60% ethanol-
water.

Use/Import. (S) Screen preparation
compound. Import ranges: 600 kg/yr.

P 88-1381
Manufacturer. Milliken & Company.
Chemical. (G) Chromophore

substituted polyoxyalkylene.
Use/Production. (S) Colorant. Prod.

range: Confidential.
P 88-1383

Importer. Ausimont U.S.A., Inc.
Chemical. (G) Peroxide curable

polymer of hexafluoropropylene,
tetrafluoroethylene, and vinylidene
fluoride.

Use/Import. (S) < <molded or
extended thermoset elastoner gaskets.
Import range: Confidential

P 88-1385

Importer. Ausimont U.S.A., Inc.
Chemical. (G) Peroxide curable

polymer of hexafluoropropylene,
tetrafluoroethylene, and vinylidene
fluoride.

Use/Import. (S) Molded or extruded
thermoset elastomer gaskets. Import
range: Confidential.

P 88-1388
Importer. Ausimont U.S.A., Inc.
Chemical (G) Perokide curable

polymer of hexafluoropropylene and
vifiylidene fluoride.

Use/Import. (5) Thermoset elast~mer
gaskets. Import range: Confidential.

P 8-1389

Manufacturer. Confidential.
Chemical. (G) Polymer of a

quarternary titanate ester and
bifunctional acid.

Use/Production. (S) Ink additive.
Prod. range: Confidential.

P 88-1390

Manufacturer. Confidential.
Chemical (G) Modified acrylate

polymer.
Use/Production. (G) Open,

nondispersive. Prod. range: Confidential

P 88-1391
Manufacturer. Rexnord Chemical

Products.
Chemical. (C) Functionalized styrene-

butane copolymer.
Use/Production. (G) Coating base.

Prod. Range: Confidential.

P 88-1392
Manufacturer. Rexnord Chemical

Products.
Chemical. (G) Functionalized

methylmethacrylate copolymer.
Use/Production. (G) Coating base.

Prod. range: Confidential.

P 88-1393
Manufacturer Rexnord Chemical

Products.
Chemical (G) Functionaliied

polybutane polymer.
Use/Production. (G) Coating base.

Prod. range: Confidential.

P 88-1394
Manufacturer. Rexnord Chemical

Products.
Chemical. (G) Functionalized styrene-

methyl methacrylate copolymer.
Use/Production. (G) Coating base.

Prod. range: Confidential.

P 88-1395
Manufacturer. Rexnord Chemical

Products.
Chemical (G) Functionalized styrene

polymer.
Use/Production.'(G) Coating base.

Prod, range: Confidential.

P 88-1396
Manufacturer. Rexnord Chemical

Products.
Chemical. (G) Functionalized

butylacrylate polymer.
Use/Production. (G) Coating base.

Prod. range: Confidential.

p 88-1397
Manufacturer. Rexnord Chemical

Products.
I Chemical (G) Polyurethane
prepolymer polymeric polyisocyanate.

Use/Production. (G), Industrial coating
base. Prod. range: Confidential.

P 88-1398
Manufacturer. Rexnord Chemical

Products.
Chemical. (G) Styrene-butane

polyurethane prepolymer.

Use/Production. (G) Coating base.
Prod, range: Confidential.

P 88-1399

Manufactureri Confidential.
Chemical (G) Polyacrylate.
Use/Production.,(G) Coating base.

Prod. range: Confidential.

P 88-1400

Manufacturer. The Goodyear Tire &
Rubber Company.

Chemical (G) Dimethyl terephthalene,
alkane diols polyester.

Use/Production. (S) Resin for toners
in reprographies. Prod. range: 300,000-
1,000,000 kg/yr.

Toxibity Data. Acute oral toxicity:
LD50 > 5g/kg. Skin irritation: negligible
species (Rabbit).

P 88-1401
Manufacturer. Quantum Chemical

Corp, Emery Division.
Chemical. (G) Substituted lactone.
Use/Production. (C) Chemical

intermediate. Prod. range: 11,000-33,000
kg/yr.

P 88-1402

Manufacturer. Quantum Chemical
Corp, Emery Division.

Chemical (G) Substituted lactone.
Use/Production. (G) Chemical

intermediate. Prod. range: 1,100-33,000
kg/yr.

P 88-1403
Manufacturer. Waterchem Division of

Texo Corporation.
Chemical (G) Melamine-glyoxal resin.
Use/Production. (G) Coagulant for

waste water treatment. Prod. range:
Confidential.

P 88-1404
Manufacturer. Confidential.
Chemical. (G) Polymer alkyl

poly(ethoxethyl) ester of
monoethylenically carboxylic acid,
mono-ethylenically unsaturated
carboxylic acid, and alkyl ester of
monoethylenically unsaturated
carboxylic acid.

Use/Production. (G) Thickener. Prod.
range: Confidential.

P 88-1405
Importer. Miki Sangyo (USA) Inc.
Chemical. (G) Casting resin.
Use/Import. (G) Coating resin. Import

range: Confidential.

P 88-1406
Manufacturer. E.I. du Pont de

Nemours & Company, Inc.
Chemical (G) Copolymer resin.
Use/Production. (G) Extruded sheet

and parts. Prod. range: Confidential.
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P88-1407

Manufacturer. Pacific Anchor
Chemical Corporation.

Chemical. (G) Reaction product. of
branched and linearfatty'acids with
polyethyleneamines. *

Use/Production. (S) Curing agent for
expoxy adhesive systems. Prod. range:
ConfidentiaL

P,88-1408

Manufacturer. Pacific Anchor
Chemical Corporation.

Chemical, (G) Reaction product of
branched and linear fatty acids with
polyethyleneamines.

Use/Production, (S) Curing agent for
expoxy adhesive systems. Prod. range:
Confidential.

P 88-1409
Manufadturer. Confidential.
Chemical. (G) Benzoic acid ester.
Use/Production. (G) Component of

polymer. Prod. range: Confidential.
Toxicity Data. Acute oral toxicity. LD

50 >278-360 mg/kg species (Rat). Skin
irritation: slight species (Rabbit).

P 88-1410

Manufacturer. Confidential.
Chemical (G) Modified maleated

metal resinate.
Use/Production. (S) Publication

gravure printing inks. Prod. range:
Confidential.

Toxicity Data. Acute oral toxicity: LD
50 >5 mg/kg species (rat). Skin
irritation: negligible species (Rabbit).
P 88-1411

ImpOrter. 9herex Chemical Company,
Inc.

Chemical, (G) Thermoplastic
polyamide resin.

Use/Import. (S) Hot melt adhesive.
Import range: 25,000-50,000 kg/yr.

P 88-1413
Manufacturer. Confidential.
Chemical. (G. Terephthalene polyol

esters.
Use/Production. (S) Component of

foam insulating materials. Prod. range:
550,000-22,000,000 kg/yr.

P 88-1414
Manufacturer. Confidential.
Chemical. (C) Oxyalkylated

terephthalene polyol esters.
Use/Production. (S) Component of

foam insulting material. Prod. range:
650,000-14,320,000 kg/yr.
P 88-1415

Manufacture'. Confidential,.'
Chemjcba. ,( )Oxyalkylated

tereihtha'lated'polyol esters.'

Use/Production. (S) Component for
foam insulation material. Prod.- range:
Confidential. ,

P 88-1416

WMbnufacturer. Confidential.
Chemical. (G) Terephithalate polyol

esters.
Use/Production. (S) Component of

foam insulation material. Prod. range:
Confidential.'

P 88-1417

Manufacturer. Confidential,
Chemical. (G) Oxyalkylated

-terephthalate polyol esters.
Use/Production. (S) Component of

foam insulation material. Prod. range:
Confidential

P 88-1418

Manufacturer. Confidential.
Chemical, (G) Terephthalate dial

esters.
Use/Production. (S) Component of

foam insulation material. Prod. range:
640,000-1,600,o0 kg/yr.

P 88-1420

Manufacturer. Confidential.
Chemical (G) Disubstituted

heteromonocycleamino substituted
benzenesulfontc acid, sodium salt.

Use/Production. (S) Intermediate.
Prod. range: Confidential.

P 88--1421

Manufacturer. Confidential.
Chemical. (G) Cobalt substituted

hetermonocycle azo,
benzenesulfonamide substituted
napthhalene azo substituted
benzenesulfonamide alkali metal
complex.

Use/Production. (G) Open.

nondispe sive use. Prod. range:
Confidential.

P 88-1422

Manufacturer. Confidential.
Chemical. (G) Aliphatic styrenated

polyacrylate.
Use/Production. (S) Automative

refinish resin. Prod. range: 212,000-
248,000 kg/yr.

Date: June 21, 1988.,
Steve Newburg-Rinn,
Acting Chief Public Data Branch, Information
Management Division, Office of Toxic
Substances. ,p:. -

[FR Doc. 88-14381 Filed 6-24-88; 8:45,am]
01LUG CDE:ssoo 0-W*
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FEDERAL HOME LOAN BANK BOARD

[No. AC-722l.

Fajardo Federal Savings Bank,
Fajardo, PR; final Action, Appr~vat of
Conversion Application'

June 10, 19 '88.

Notice is hereby given that on June 14,
1988, the General Counsel and the
Director of the Office of Regulatory
Policy, Oversight and Supervision, (or
other respective designees), acting
pursuantto delegated authority,
approved the application of Fajardo
Federal Savings Bank, Fajardo, Puerto
Rico ("Fajardo"), for permission to
convert to the stock form of organization
pursuant to a voluntary supervisory
conversion, and the Change in Control
Act Notice filed by Juan R. Zalduondo
Viera, Robert P. Byrne, Jose E. Soler
Zapata, Albert F. Deuth, Manuel
Figueroa-Bocanegra, Rafael Soler
Zapata, and Jamie Soler Zapata, to
acquire control of Fajardo.

By.the.Pederal Home Loan Bank Board.
John F. Ghizzoni,
Assistant Secretary.
[FR Doc. 88-14453 Filed 6-24-88; 8:45 am]
BILmr.I COOE s720-01-4

FEDERAL MARITIME COMMISSION

Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursunt to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street
NW., Room I0325. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments &re found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 203-011194-001.
Title: Intermodal Transportation

Assocation-UIIA-Agreement (foreign).
Parties:
Naviera'Pacifico, CA,
Topgallant Group,,Inc,,4 .. ..
Trans Africa Line,
Cedar Star Line... '
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Synopsis: The proposed ame
would add Safbank Lines, Ltd.,
Bank Lines, Ltd., as parties to t
agreement.

By Order of the Federal Maritime
Commission.

Dated: June 22, 1988.
Joseph C. Polking,
Secrtaory.
[FR Doc. 88-44369 Filed 6-24-88; 8:
BILUNG CODE 6730-01-

Agreement(s) Filed

The Federal Maritime Comm
hereby gives notice of the filing
following agreement(s) pursua
section 5 of the Shipping Act ol

Interested parties may inspe
obtain a copy of each agreemer
Washington, D.C. Office of the
Maritime Commission, 1100 L S
NW., Room 10325. Interested p
may submit comments on each
agreement to the Secretary, Fe
Maritime Commission, Washin
20573, within 10 days after the
the Federal Register in which t
appears. The requirements for
comments are found in'§ 572.64
46 of the Code of Federal Rgu
Interested persons should cons
section before communicating
Commission regarding a pendi
agreement.

Agreement No.: 224-200128.
Title: Port of Portland Termi

,Agreeement.
.Parties:.
Port of Portland (Port)
Star Shipping A/S(Star).
Synopsis: The Agreement pr

the use of Terminals 2 and 4 fo
project cargoes. Star agreees tt
Port for a minimum of twenty
per year and to provide a mini
$200,000 per year in wharfage
dockage revenues. The Port an
will share in wharfage and'do
revenues above the minimum.

By Order of the Federal Maritim
Commission. -

Dated: June 22, 1988.
Joseph C. Polking,
Seditary.
[FR Doc. 88-14439 Filed'624-86; 8
efUNG COOS 673-01-u

FEDERAL RESERVE SYSTEM

Fees and Deadlines for Fede
Reserve Check Services

AGENCY: Board of Governors o
Federal Reserve System.

ndment
arni Tho

ACTION: Notice.

he SUMMARY: The Board has approved
prices and deadlines for new Federal
Reserve returned check services as well

e as revised prices and deadlines for
forward collection services.
EFFeCTiVE DATE: Prices and deadlines
are effective September 1, 1988.
FOR FURTHER INFORMATION CONTACT.

45arn " Steven 0. App, Manager (202/452-3760),
Gayle Thompson, Program Leader (202/
452-2934), or Nalini T. Rogers, Analyst
(202/452-3801), Division of Federal
Reserve Bank Operations; for the

ission hearing impaired only-
of the Telecommunications Device for the

it to Deaf, Earnestine Hill or Dorothea
1984. Thompson (202/452-3544).

ct and SUPPLEMENTARY INFORMATION: The
nt at the Expedited Funds AVailability Act (Title
Fedeal VI of the Competitive Equality Banking
treet, Act, enacted by Congress on August 10,

arties 1987 (12 U.S.C. 400I-4010)) is designed
to ensure prompt availability of funds

deral and to expedite the return of checks.
igton, DC Specific funds availability schedules are
date of required by the Act and will become
his notice effective on September 1, 1988. On May

13, 1988, the Board authorized the
)3 of Title Federal Reserve Banks to provide new
lations. services to expedite the return of unpaid
ult this checks, effective September 1, 1988.
with the These services are designed to reduce
ng the risk to depositary bands I from'

making funds available for withdrawal
on a more prompt basis and in

ndl accordance with the schedules required
by the Act. The Board is publishing
prices and deadlines for the new
Federal Reserve returned check services
as well as revised prices and deadlines
for forward collection services.ovides for Currently, the Federal Reserve does
not explicitly price returned checks;

o use the instead the costs of handling returned
sailings checks are incorporated Into the Federal
mum of Reserve's forward collection fees. The
and new returned check services are being
d Star priced explicitly, with the fees being
ckadge assessed on the paying or the returning

bank depositing returns with the Federal
e "Reserve.2 Price ranges for the new

"Bank" to defined in Regulation CC to include
all depository institutions. A "paying bank" Is the
bank that pays the check and includes payable
through and payable at banks. A "depositary bank"

.45 am] is the bank In which the check is first deposited. A
"returning bank" is a bank, other than the paying
bank or the depositary bank, that handles a

- . returned check.
2 Returns must be explicitly priced since some

returned checks handled by the Federal Reserve
will not follow the same route as they followed in

rag the forward collection process, and therefore may
not be subjeui it, the Reserve Bank's forward
collection fees. Also, under the new check services,
paying banks ens returning banks can deposit

f the returned checks with the Federal Reserve In variout
ways that result in different costs being incurred.

returned check services were published
in the December 1987 proposal to
implement the Expedited Funds
Availability Act (52 FR 47112), and more
specific office-by-office estimated price
ranges and deadlines were published on
April 11, 1988 (52 FR 11960) to assist
correspondent banks in developing
competing returned check services and
to provide other banks with information
that would be useful in planning how to
most effectively meet their new
expeditious return responsibilities.

Implementation of new returned check
services are projected to increase the
cost of 1988 Reserve Bank check
operations by as much as $15 million
above the approved 1988 budgeted
amounts. A $15 million supplemental
check operating budget for 1888 was
approved by the Board on December 9,
1987.The Reserve Banks have estimated
that costs will be $30 millon higher in
1989, reflecting the full year impact of
new returned check services.

The total costs for check services,
including the Private Sector Adjrjstment
Factor ("PSAF"), in 1988 are projected to
be $511.6 million.8 Total revenue in 1988
is estimated at $514.8 million, resulting
in a 100.6-percent cost recovery rate.
This projection is lower than the 102-
percent recovery rate projected last fall
'due to the inclusion of costs to
implement the new returned check
servides; which will not be fully .
recovered through returned check prices
within tlhe September-December 1988
period. In 1989, the total cost for check
services, including PSAF, is projected to
be$539.3 million. Total revenue in 1989
is sestimatetd at $548.8million, resulting.
in a cost recovery rate of 101.8 percent.

The 1989 prices have been developed
before the development of the 1989
budgets or the computation of the 1989
PSAF. A PSAF comparable to that for
1988 was assumed in calculating the
1989 prices. An initial computation of
the 1989 PSAF has recently been
completed, and it appears that these
imputed costs will be lower than the
amount used in the check repricing
exercise. The reduced PSAF is largely
attributable to the reduced earnings
trported.for 1987 by the bank holding
companies included In the sample upon
which the Federal Reserve bases its
PSAF computation. The Board is
reviewing the approved PSAF
methodology and, if necessary, will
issue for public comment proposed
changes in the methodology in the fall of
1988. The:Board anticipates that this
review will include the determination of

3 Costs Include those associated with new
returned check services.
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assets to be included in the pro forma
priced services balance sheet, the
capital structure, and the financing and
tax rates. Applying the reduced PSAF to
the new check prices will result in'a
higher than projected overrecovery of
check collection costs.

Federal Reserve forward collection
check volume is expected to continue to
grow at a decreasing rate. Check volume
growth in 1988 and 1989 is projected at 3
percent and 2.7 percent respectively,
compared to a 4.7 percent growth rate in
1987. Reserve Banks project an increase
in returned check volume of 21 percent
in 1989 compared to 1987, due to the
implementation of the Expedited Funds
Availability Act. (The growth impact in
1988 returned check volume was
understated due to the partial year
impact and is not considered in this
analysis.) Due to the uncertainty of the
actual effect of the'Expedited Funds
Availability Act on Federal Reserve
returned check volume, the cost
recovery rate could be substantially
different than projected.

The Board has reduced forward
collection per item fees by an average of
0.2 cents as a. result of the removal of
returned check costs from the cost base
for these prices. Currently, returned
check costs comprise approximately 10
percent of Reserve Bank total check
collection costs. On a System average
basis, the new basic city price is
reduced one mill, the basic RCPC price
is reduced two mills, the city fine-sort
price is reduced two mills, and the
RCPC fine-sort price is reduced two
mills. Since fine-sort prices typcially are
less than one cent while processed
prices average more than two cents, the
decline in fine-sort prices averages
about twenty percent compared to about
a seven-percent decrease in processed
prices: The new collection fees are in
conformance with System guidelines.

The new prices become effective
September 1, 1988, and are scheduled to
remain in effect through 1989. Forward
collection price reductions in some
districts will be less than the total
returned check costs being removed
from the collection fees due to an
anticipated increase in unit costs in
1989. In other districts, the forward
collection price reductions are greater
than the amotnt of return costs, because
the districis are attempting to lower
their ;ost recdvery rates.

Raw returned check 4 prices range
from 30 cents to 75 cents for local
returns and 40 cents to 95 cents for
;nonlocal returned checks. Qualified
returned check prices are generally
double to triple the, corresponding-
foward collection fees. Fees for. fine-sort
returned checks are the same as those
for fine-sort forward collection items.
With ten exceptions out of the
approximately 800 individual prices for
returned checks, all prices are within the
ranges published by the Board on April
5, 1988.

The Board believes that the price
spread between raw and qualified
returned check prices not only reflects
the differences in Federal Reserve costs
for processing these types of checks, but
also encourages institutions to deposit
their returned checks in qualified form.
Currently, Reserve Banks expect to
receive 46 percent of returned check
volume as qualified returned checks.
Depositors would reduce their per item
charges by 25 cents to 90 cents by
qualifying their returned checks,
depending on the Reserve Bank office
and the type of returned check.
Qualifying checks for automated
processing often expedites the return
process. The price spread between raw
and qualified returned check products
also creates an opportunity for
correspondent banks to offer returned
check services in which they accept raw
returned checks, deliver some returns
directly to the depositary bank and
qualify other returns for delivery
through a Reserve Bank or other
returning bank,

The Board has also revised fees for
certain other check services, including
return item notification and truncation
services. Unit. costs -for payor bank
services and for the Interdistrict

-Transportation System are expected to
remain constant through 1989 and
therefore these prices have not been
changed at this time. Check collection
and return fees will be reviewed in. the
spring of 1989 and the Board will make
price adjustments to be effective in mid-
1989, if warranted.

The deadlines for check collection
services are generally the same as those
currently in effect; only minor changes
to the current deadlines have been

4 A raw returned check is a return that has not
been prepared for automated processing. A
qualified returned check is a return that has been
prepared for automated processing by placing a
strip on the check, or placing the check in a carrier
envelope,. and encoding-the strip or envelope with.
the routing number of the depositary bank,-the
amount of the. check, and a special return identifier.

adopted. Deadlines for qualified and
fine-sort returned check services
parallel forward collection deadlines.
For raw returned checks, Reserve Bank
offices gdnerally offer a midnight
deadline for sortedlretprned checks and
a deadline between 8:00 p.m. and 10:00
p.m. for mixed returned checks. Many
offices offer additional raw returned
check deadlines as well. All deadlines
are in conformance with System
guidelines.

Copies of the fee schedules and
deadlines for Federal Reserve Bank
priced services are available from local
Federal Reserve Banks.

By order of the Board of Governors of the
Federal Reserve System, June 21, 1988.
William W. Wiles,
Secretary of the Board.
[FR Doc. 88-14360 Filed 6-24-88; 8:45 am]
BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Centers for Disease Control
Agency for Toxic Substances and
Disease Registry
Cooperative Agreement With the
Association of Minority Health
Professions Schools
Introduction

The Centers for Disease Control
(CDC) and the Agency for Toxic
Substances and Disease Registry
(ATSDR) announce the availability of
funds in Fiscal Year 1988 for a
cooperative agreement with the
Association of Minority Health
Professions Schools (AMi4PS) to assist
them in enhancing educational and
research opportunities in health
promotion and disease prevention and
providing professional and practical
work experience for AMHPS faculty,
staff, and students. This is not a formal
request for application. Assistance will
be provided only to AMHPS for the
support of this project. No other
applications are solicited or will be
accepted. This request complies with the
provisions of the PHS Grants
Administration Manual Parts 142 and
144. The Catalog of Federal Domestic
Assistance number is 13.283.
Authorizing Legislation

This cooperative agreement is
authorized under sectioh 301(a) (42
U.S.C. 241(a)) of the Public Health
Service Act, as amended..
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Background '
Since the publication of the Report of

the Secretary's Task Force on Black and
Minority Health, the Centers for Disease
Control (CDC) and the Agency for Toxic
Substances and Disease Registry
(ATSDR) have committed themselves to
reduce the excessive burden of
disability and death borne by minority
populations in the United States.

The Association of Minority Health
Professions Schools is committed to
expanding and enhancing educational
opportunities in the health professions
for minorities and disadvantaged
students with the ultimate goal of
improving the health status of minority
and disadvantaged people.

With AMHPS's ability to identify
minority health problems in the
community and CDC's and ATSDR's
knowledge and expertise in health
promotion and disease prevention, the
three organizations could collaborate to
improve the input of health
professionals in minority-related health
activities.

The Secretary's Report recommends
joint efforts with groups outside the
Federal government to address minority
health problems. A cooperative
agreement with. AMHPS emphasizing
health promotion and disease
prevention among minority and
disadvantaged populations would
adhere to this recommendation.

A key element in solving minority
health problems is an increased
presence of health professionals
concerned with those issues. Faculty,
staff, and students at AMHPS member
institutions have an especial interest in
reducing the disease burden of minority
and disadvantaged populations.

This collaboration would increase the
number of minorities in the health
professions and would provide a
centralized group of minority health
professionals to develop and implement
strategies to address health promotion
and disease prevention objectives for
minorities. It would allow the
advancement of public health programs
targeted to minorities and upgrade
educational opportunities for minority
health professionals.
Reasons for Proposing Single Source for
This Cooperative Agreement

The factor that distinguishes AMHPS
from the universe of health professions
schools is its unique mission to produce
excellent health professionals from
minority and disadvantaged
backgrounds. AMHPS educates 20% of
black physicians, 50% of black dentists,
50% of black pharmacists, and 75% of
black veterinarians.

The Association has goals of:

Improved health status for minority and
disadvantaged persons, increased
numbers of minorities in the health
professions, expanded health services to
underserved populations, concentrated
research on minority health problems,
and strengthened and enhanced
curricula in minority health professions
schools.

This Association has pledged itself to
ideals that are identical to the
anticipated outcomes of this cooperative
agreement. The utilization of AMHPS in
this endeavor will ensure upgraded
curricula and practical experience that
will contribute to the production of
excellent health professionals with
commitment to minority and
disadvantaged populations. There is no
other organization of minority health
professions schools nor is there any
other organization exhibiting the same
expertise in minority health. Based on
the above, CDC/ATSDR feels that
AMHPS is the only organization
qualified for this endeavor.

Availability or Funds

Approximately $250,000 will be
available in Fiscal Year 1988 for this
cooperative agreement. It is expected
that the agreement will begin on or
about September 30, 1988, and
depending upon the availability of
funds, will be funded in 12-month budget
periods within a 5-year project period.
Funding in the second and subsequent
years is subject to the availability of
funds and satisfactory progress of the
applicant in meeting the objectives of
the cooperative agreement.

Other Submissions and Review
Requirements

Application is not subject to review as
governed by Executive Order 12372,
Intergovernmental Review of Federal
Programs.

Availability of Complete Program
Description and Application Assistance

A full description of the program,
including criteria for review of
application, application procedures,
copies of application forms PHS 5161-1,
and other materials may be obtained
from Terry Maricle, Grants Management
Specialist, Grants Management Branch,
Procurement and Grants Office, Centers
for Disease Control, 255 East Paces
Ferry Road, NE, Room 320, Atlanta, 0A
30305, (404) 842-6511 or FTS 236-6511.
Technical assistance may be obtained
from Laurie Elam, Project Officer, Office
of the Director, Training and Laboratory
Program Office, 1600 Clifton Road, Mail

Stop E-20, Atlanta, GA 30333, (404) 639-
1939 or FTS 236-1939.

Dated: June 21,1988.
James 0. Mason,
Director, Centers far liseose Control and
Administrator, Agencyfor Toxic Substances
and Disease Registry.
[FR Doc. 88-14396 Filed 6-24-88; 8:45 am]
BILUNG CODE 4160-,ItM

Family Support Administration

Statement of Organization, Functions
and Delegations of Authority

Part M, Chapter M (Family Support
Administration) of the Statement of
Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (51 FR 1164, April 4, 1986 as
amended most recently at 52 FR 35958,
September 24,1987) is amended to
reflect the revision of Chapter ME,
Office of Policy and organization
changes within the Family Support
Administration (FSA). Specifically the
changes are as follows:

First, the abolishment of the Office of
Policy and the transfer of the functions
to the newly established (1) Office of
Program Evaluation and (2) Office of
Planning and Policy Development.

Second, changes are being made in
the mission, organization and functions
of the Office of Policy (OP).

Specifically, the changes are as
follows:

1. Amend Chapter M. 10. Organization
to delete the Office of Policy (ME) and
inserting the "Office of Program
Evaluation (ME)" and "Office of
Planning and Policy Development ( )"

after the Office of Communications
(MC).

2. Amend Chapter M. 20 Functions. to
delete Paragraph D in its entirety and
replace it with the following:

D. Office of Program Evaluation
(OPEl provides leadership, direction and
oversight to plan, develop and assure
consistency of FSA program direction
among FSA components and between
HHS Operating Divisions. Plans,
develops and monitors strategies for
promoting FSA program direction;
analyzes impact of programmatic
alternatives, including fiscal impact.
Coordinates the development of priority
areas for funding research and
evaluation programs; manages
crosscutting research, demonstration
and evaluation projects. Develops and
manages special priority initiatives for
which FSA has lead responsibility for
the Department. Serves as the focal
point for legislative development
activities.
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3. Amend Chapter M. 20 Functions.'To
insert after Paragraph D the following:

E. Office of Planning andPolicy
Development provides leadership,
direction and oversight to assure
consistency in the development of long-
range planning and policy initiatives
among FSA components and between
HHS Operating Divisions. Serves as -the
Administrattors principal advisor on all
policy matters in FSA. Serves as ,th
focal point for Congressional activities.

4. Amend Chapter M. 20 Functions to
change Paragraphs E, F, G, H, -IandJ to
Paragraphs F, G,fH, -, ) and X
respectively.

5. Establish Chapter 1. , ff-ceof
Planning and Policy Development as
follows:

-00 Mission
- -. 16 0rganization

-. 20 Functions
M_.O0 Mission. The Offive of

Planninrg and Policy leelopment -

(OPPD) is a s aff .ffice for -the Family
Support Administration'responsible for
the development of long-range planning
and pol ry jntiatives 'within F.SA.
Recommends to and advises the
Administrator, FSA on all policy

- matters. Provides polica , 4fiiionln
consonance Midt st atu Ta -Wments,
Coinmsianul rti azid.Natunal and
Dapiwmntdl pnlcy mind phin,
primadl the areasEf pzoc
development inunrg-xe phunnin, policy
coulenaoT legisletion and Congrssional
Affairs. Manages agency-wide planning
systems for daemnntffng goals.
objectives and piorities. 'Serss as the
focal point for tlongressional attivities;

M-10 Oryanieili. The Offlue of
Planni gnd.PolicyDeveloma is
headed by an Associate Administrator
who reports directly to the
Administrator, Family Support
Administration.

M.20 Functions. Office of the
Associate Administrator provides
direction and executive leadership lo
OPPD in the administration of its
responsibilities. Serves as the-principal
advisor to the Administrator on all
policy-related matters for FSA.
Represents the Adninistrator in
contacts and negotiations with members
of Congress. Develops and implements
an FSA-wide long and shor enge -

planning system. 'Develops -the Planning
guidance for FSA Administrator and
provides guidance and ledhrfal
assistance to FSA components in
developing operational plans. Develops
and implements a review system 'to
assess progress in implementing plans,
6. Delete Chapter ME. Office of Policy,

in its entirety and replace it with:the
following: - -

ME.0 Mission. The Office of Piogram
Evaluotion (OPE)is 'a staff office for the
Family Support Administration (FSA)
responsible for managing program
evaluation, .research and demonstration,
legislation coordination' and-special*
program initiatives within FSA. Plans,
develops and monitors strategies for
promoting'FSA program directions;
analyzes impacUof programmatic
alternatives, including fiscal impact.
Coordinates the development of priority
areas for fundingTesearch and
evaluation programs; mqnages
crosscutting 'resea , demonstration
and evaluation Frjets.Recommends to
m-nd a&dses the Admiuistraftr, FSA on
all gzammatic ant av
substarnaW imgmzln ,cgrmn ±Ohnon
In anrib Ibasc moaaE ~ nram V arfent
and bnI pmgmm alntlmal;
programn inwart the anxljhenefii -19Fcary.g ,ou &a prungnm z, iintal
-oigganiandion and orimrn

PMrF=Evahtrm is mEAndl by 'an
Assodale Ahm af r sho reports
directly to ,he Administrator, Family
Support Administration, and consists of:
-Officeof the Aswiate Administrator,
Divfison.,df Resn:'i. Demonstration
and Evaluation. Db m of Program
Cordina = 4md vranl af, -and
Division fSpa E r m Iitfia'tives.

MEW21=66zina, A. ofie ofthe
Assaciae Admiiwwbliorpravides
direction and wnan ve leadership lo
'ORE in theadmtftrv in,of its
responsibilities. Serves as the principal
advisor to the Adiministraor on all
program-relaid matters for MA. Serves
as the foca pdini for coordinating
1gislative activities dffecting FSA.
Analyzes inxpacts -of programmatlc
Alternatives.2Povides advice'to the
Administrator :on all matters related to
program evalmaion and research, .
demonstrationand evaluation issues.
Manages 'special projects and initiatives
of priority concern to the Administrator.

B. Division ofBesearch,
Demonstration and Evaluation provides
guidance and oversight to FSA-program
components in the conduct of research,
demonstration and -evaluation (RD&E)
and-discretionary programs Identifies
majorissues which may merit research
and ,demonstration intervention. In
cooperation with program components,
develops research aid demonstration
,planning guidance to be used by those
components; reviews and xecommends
approval of RD&E plans preparedby the
program components; prepares 'the
annual FSA RD&E plan. Reviews all
FSA discretionary program
announcements for compliance with the

- discretionary funds plan; ensures the -
compliance-of allgrant awards with the

discretionary plans; tracks overall
progress of projects funded. Develops
and -manages crosscutting research,
demonstration 'and evaluation
initiatives. Ensures the 'transfer of
technologies and best practices of
-orosscutting research, demonstration
and -evaluation projects.

C. Division of Program Evaluation
and.Coordination provides leadership
for development of program initiatives
.ensuring consistency among FSA
program and .staff offices and with other
HHS Operating Divisions. Analyzes the
impact -of programniatic alternatives
within and uts ide If FESA Reviews and
analyzes all M Tegulatims and policy
relevant matmials. Reviews and
ealutes program statistics and
performince to determine policy/
progmnmafes veness and eonmmends
proposals frr prn=-tic changes.
Manages the llesWe planning ycle
for'FSA. Txrars ar: aprts on
legislative.deva11=h t 3 Serves as 'he
1o0 pot krviwn of analytical
materials N oram d.-" to
Congresnal $IBMf
. a zv* ofj wrSon
-httiatiesdeveLs =2 Tamrqges
priority initimism5=rw h the
Administrator 2ms B a iiesponsibility for
the Deppartan .Ts-e iditiatives may
require int=r-xan i w =er-
,govemmentl ciodiativn. This
Division provides leademship and
innovative pproaches mr. chieving the
,specialprpgraminitiatives assigned to
the Division.

Date:Juane.21, 198"
David 1. Kirker,
Deputy Administrator, Famly.Support
Adwinistmtiri.
[FR Doc.'88-14376 Filed 6-24-88; 8:*45 am)
BILLING CODE '4160-04-1

Food and Drug AdmInIsIratlon

[Docket.No. 80485]

'Wesley-Jessen; Premarket Approval of
AIRLens (Arfocon A) Rigid Gas
Permeable Contact Lens

AGENCY: Food and Drug Administration.
ACTiON: Notice.

SUMMARY:The Food and Drug
.Administration (FDA) is -announcing its
approval of the supplemental
application .by 'Wesley-Jessen, Chicago,
IL, for premarket approval, under the
Medical DeviceAmendments of .1976, of
the spherical AIRLens® (arfocon A)
Rigid Gas Permeable Contact Lens
(Clear andTinted)'for extended wear.,
After reviewing the recommendation of
the Ophthalmic Devices -Panel, FDA's
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Center. for Devices and Radiological
Health (CDRH) notified the applicant by
letter of April 13, 1988, of the approval of
the supplemental application.
DATE: Petitions for administrative
review by July 27,1988.
ADDRESS: Written requests for copies of
the summary of safety and effectiveness
data and petitions for administrative
review to the Dockets Management
.Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:.
David M. Whipple, Center for Devices
and Radiological Health (HFZ-460),
Food and Drug Administration, 8757
Georgia Ave., Silver Spring, MD 20910,
301-427-7940.
SUPPLEMENTARY INFORMATION: On
August 1, 1980, Wesley-Jessen, Chicago,
IL 60610, submitted to CDRH a
supplemental application for premarket
approval of the AIRLens ® (arfocon A)
Rigid Gas Permeable Contact Lens'for
extended wear. The spherical AIRLens ®"

(arfocon A) Rigid GasPermeable
Contact Lens is indicated for daily wear
or extended wear from 24 to 36 hours of
continuous wear before removal for
cleaning and disinfection as
recommended by the eye care
practitioner. The lens is indicated for the
correction of visual acuity in not-
aphakic persons with nondiseased eyes
that are myopic or hyperopic. The lens
may be worn by persons who may
exhibit astigmatism of 4.00 diopters (D)
or less that does not interfere with
visual acuity. The lens ranges-in powers
from -20.00 D to +10.00 D and is to be
disinfected using a chemical lens care
system. The tinted lens contains the
color additive D&C Green No. 6 in
accordance with the color additive
listing provisions of 21 CFR 74.3206.

On May 29, 1987, the Ophthalmic
Devices Panel, an FDA advisory
committee, reviewed and recommended
approval of the application. On April 13,
1988, CDRH approved the application by
a letter to the applicant from the
Director of the Office of Device
Evaluation, CDRH

A summary of the safety and
effectiveness data on which CDRH
based its.approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

A copy of all approved labeling is
availablerfor public inspection at
CDRH-contact David M. Whipple
(HFZ-460), address above.

The labeling of the AIRLens ® (arfocon
A) Rigid Gas Permeable Contact Lens
states that the lens is to be used only
with certain solutions for disinfection
and other purposes, The restrictive
labeling informs new users that they
must avoid using certain products, such
as solutions intended for use with hard
contact lenses only. The restrictive
labeling needs to be updated
periodically, however, to refer to new
lens solutions that CDRH approves for
use with approved contact lenses made
of polymers other than.
polymethylmethacrylate, to comply with
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et seq.), and
regulations thereunder, and with the
Federal Trade Commission Act (15
U.S.C 41-58), as amended. Accordingly,
wheneverCDRH publishes a notice in
the Federal Register of.approval of a
new solution for use with an approved
lens, each contact lens manufacturer or
PMA holder shall correct its labeling to
refer to the new solution at the next
printing or at any other time CDRH
prescribes by letter to the applicant.
Opportunity for Administrative Review

Section 515(J)(3) of the act (21 U.S.C.
360e(d(3) authorizes any interested
person to petition, under section 515(g)
of the act (21 U.S.C. 380e(g)), for
administrative review of CDRH's
decision to approve this application. A
petitioner may request either a formal
hearing under Part 12 (21 CFR Part 12) of
FDA's administrative practices and
procedures regulations or a review of
the application and CDRH's action by
an independent advisory committee of
experts. A petition is to be in the form of
a petition for reconsideration under
§ 10.33(b) (21 CFR 10.33(b)). A petitioner
shall identify the form of review
requested (hearing or independent
advisory committee) and shall submit
with the petition supporting data and
information showing that there is a
genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the petition, FDA will decide whether to
grant or deny the petition and will
publish a notice of Its decision in the
Federal Register. If FDA grants the
petition, the notice will state the issue to
be reviewed, the form of review to be
used, the persons who may participate
in the review, the time and place where
the review will occur, and other details.

Petitioners may, at any time on or
before July 27,1988, file with the,
Dockets Management Branch (address
abcve} two copies of each petition and
supporting data and information, -
identified with the name of the device
and the docket number found in

brackets in the heading of this
document.Received petitions may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

This notice is Issued under the Federal
Food, Drug, and Cosmetic Act (secs.
515(d), 520(h), 90 Stat. 554-555, 571 (21
U.S.C; 360e(d), 360; (h))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Director, Center for
Devices and Radiological Health (21
CFR 5.53). . r

Dated: June 17, 1988.
John C. Vilifoith, -
Director, Center for Devices ondRodiological
Health.
[FR Doc. 88-14430 Filed 6-24-88 8:45 amj
BILUNG CODE 410-O1-M

[Docket No. 88M-0184J

* Hybritech, Inc.; Premarket Approval Of
Tandem®-E AFP Immunoenzymetric
Assay

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by Hybritech
Inc.,.San Diego, CA, for premarket
approval, under the Medical Device
Amendments of 1978, of the TANDEM®-
E AFP Immunoenzymetric Assay to aid
in the detection of fetal open neural tube
defects. After reviewing the
recommendation of the Immunology
Devices Panel, FDA's Center for Devices
and Radiological Health (CDRH)
notified the applicant by letter of April
29, 1988, of the approval of the
application.
DATE: Petitions for administrative
review by July 27, 1988.
ADDRESS: Written requests for copies of
the summary of safety and effectiveness
data and petitions for administrative
review to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5800 Fishers
Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:;
S.K. Vadlamudi, Center for Devices and

,.Radiological Health (HFZ-440), Food
and Drug Administration 8757 Georgia
Avenue, Silver Spring, MD 20910, 301-.
427-7550.
SUPPLEMENTARY INFORMATION. On
December 16, 1987, Hybritech, Inc., San
Diego, CA 92121, submitted to CDRH an
application for premarket approval of
the TANDEM®-E AFP
lmmunoenzymetric AssaytO aid inthe

_ _ III 1 I I
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detection of fetal open neural tube
defects. The device id -an enzyme
immunoassay '(immunoenzymetric
-assay) indicated for the quantitative
measurement of alpha-fetoprotein (APP)
in maternal serum at'15 to-20 weeks
gestation and amniotic fluid at 15 to 21
weeks gestation to aid inthe detection
of fetal open neural tube defects (NTD).
Test results, when used in conjunction
with ultrasonography, or amniography,
and amniotic fluid acetyicholinesterase
testing, are a safe and effective aid in
the detection of fetal open NTD.

On March 22, 1988, the Immunology
Devices Panel, an FDA advisory -

committee, reviewed and recommended
approval of the application. On April29,
1988, CDRH approved the application by
a letter to the applicant from the
Director of the Office of Device '+
Evaluation, CDRH.

A summary of the safety and
effectiveness data on which CDRH
based it approval is -on file in the
Dockets Management Branch'(address
above) and is available from that office
,upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.
. A copy of all approied labeling is
available for public inspection at
CDRH--contact S.K. Vadlamudi (HFZ-
440), address above.
Opportunity for Administrative -Review

Section 515(d)(3) of the Federal Food,
Drug. and Cosmetic Acft (the act).(21
U.S.C. 360e(d)f3)) authorizes any
interested person to petition, under
section 515(g) of the act (21 U.S.C.
360e(g)), for administrative review. of
CDRH's decision to approve this
application. A petitioner may request
either a formal hearing under Part 12 (21
CFR Part 12) of FDA's administrative
practices and procedures regulations, or
a review of the application and CDRH's
action by an independent advisory
committee of-experts. A petition is to be
in the form of a petition for
reconsideration under § 1O3.(b) (21 CFR
10.33(b)). A petitioner shall identify the
form of review -requested (hearing or
independent advisory committee) and
shall submit with the petition supporting
data and information showing that there
is a genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the petition, FDA will decide whether -to
grant or deny the petition and will
publish a notice of its decision in the
Federal Register. If FDA grants the
petition, the notice will'state the issue to
be reviewed, the form of review to be '
used, the perseuis who may participate

in the review, the time and place where
the review will occur, and other detdils.

Petitioners -may, at any time on or
before July 27, 1988, file with the
Dockets Manq'gement Branch (addreqs
above) two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document, Received petitions may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

'This notice is issued under the ederal
Food, Drug, and Cosmetic Act (secs.
515(d), 520(h), 90 Stat. 554-555, 571 (21
U.S.C. 360e(d), 360j(h))) and under
authoritydelegated to the Commissioner
of Food and Drugs (21CFR5.10) and
redelegated to the Director, Center for
Devices and'Radlological Health,(21
CFR 5.53).

Dated: june1, 1988.
Jeh lV. Villfotrh,
Director, CenterforDevices and-Radiologioal
Health.
[FR Doc.'88-14367-Filed 6-24--88; 8:45 am]
BILLING CODE 416-0i-M

DEPARTMENT OF THE INTERIOR

Bureau of .Land 'Management

[CA-010-OS-4410-10]

'Intent To Prepare the Bishop
Resource Management Plan;
Bakersfield District, CA

AGENCY! Bureau of Land Management,
Interior.
ACTION: Notice of intent.

SUMMARY: Pursuant to 40 CFR 1501.7 -

and 43 CFR 1610.2(c), notice is hereby
given that the Bishop Resource Area,
Bakersfield District, California, will
prepare a Resource Management"Plan -

and Environmental Impact Statement
(RMP/EIS) for all public lands within its
boundaries. Although -the Bureau has
certain leas-_.,gand perinittinit
responsibilities on appromixately -

2,0CAU00 acres of Forest Service land
within the Resource Area, those
responsibilities will be carried out in
accordance with Forest Service plans
and not addressed in this Plan.
SUPPLEMENTARY INFORMATION: The
Bishop Resource Area contains
approximately 750,000 acres of public
land in Mono and Ifiyo Counties.in the
eastern sierra porfion of California.
Land use ulans were developed for the
southern portion of the Resource Area .
(Benton-Owens Valley planning area) in
1982, and the northern portion (Bodie-,
Coleville planning area) in 1983. A

RMP/EIS covering the entire resource
area is needed to address new resource
demands and respond to situations -
where monitoring has indicated that
new decisions are needed.

It is anticipated that .the following
issues will receive special emphasis in+
the RM01EIS: Livestock grazing/range
resources, wildlife/sensitive plant and
animal sledies, -land bwnership/
authorizations (including utility
corridors), recreation, vehicle access,
and mining/geothermal development.
The interdisciplinary team that will
develop alternative-plans and do the
impact analysis will include specialists
represeniting the following'disciplines:
wildlife biology, range science,

,archaeology, recreation, hydrology, soil
science, geology, and lands/realty.

There will be extensive public
involvement in thisplanning effort, the
dbjective 'being to have the final product
(plan) be, to the extent possible, a
shared decision that bvolves the many
agendies, organiza ns, andindividuals
that hav.e an interet in'he plan. In
-addition to the scipirig meeings listed
below, opportuniti for blic comment
-and input include: xz'ewing the
preliminary planning criteria,
participating In the lfemulation of
alternati-ves, reviewiag the draft RMP/
draft EIS, and reviewiqg the proposed
RMP/final EIS.

Public meetings to determine the
scope rof the issues to he addressed in
the RMP/EIS and to identify additional
significant issues will be held on four
successive days in five cities as follows:
Monday, 7/18/88-7:00-9:00 p.m.

Statham Hall, Corner-of Jackson and
Bush, Lone Pine, CA -' t

Tuesday,:7/19188,7:00-9:00 p.m.
Bridgeport Memorial Hall, School

Street, Bridgeport, CA
Wednesday, 7/20/88 9:00-11:00 a.m.

Walker Community Center, Hackney
-Lane, Walker, CA-7:00I-9:00 p.m.

City Council Chambers, 377 West Line
Street, Bishop, CA

Thursday, 7/21/88 0U9--ILI:D!a.m.
City Council Chambem W77 WV-s't Line

Street, Bishop, CA 3:00-5:00 p.m.
Board of Supervisors Chambers, 168

N. Edwards, Independence, CA
DATES: The resource management
planning process is scheduled to be
completed by September 30, 1990.
FOR FURTHER INFORMATION COAITACT:
James'S. Morrison, Area Manager,
Bureau ,of Land Management, flishop
Resource Area, 787 North Main Street,
-Suite P, Bishop,.CA 93514; 1(619)'872-
4881. Documents relevant to this
planning effort area. available for public
review at the same address.
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-Date: June 21, 1988.
Robert D. Rheiner, Jr.,
District Manager.
[FR Doc. 88-14468 Filed 6-w24-08; 8:45 am]
BILUNG CODE 4310-40-M

[OR-130-08-4610-10: GP8-171J

Fire Management; Spokane District,
WA

AGENCY: Bureau of Land Management,
Interior.

ACTION: Fire Prevention notice.

Pursuant to 43 CFR 9212.2 possessing,
discharging, or using any kind of
incendiary device such as fireworks or
other pyrotechnic devices except
highway fusees or flares for emergency
purposes is prohibited on all public
lands administered by the USDI, Bureau
of Land Management, Spokane District,
until further notice (43 CFR 9212.1).

Pursuant to 43 CFR 9212.2(b)[3) the
following are exempt from this order.

1. Any Federal, state, or locai official,
or member of an organized rescue or fire
fighting force in the performance of an
official duty.

2. Authorized personnel to whom a
permit has been issued fromthe
Spokane District or the Wenatchee
Resource Area Offices for 4se. of, such
devices.

Any person who knowingly and
willfully violates the regulations 9212 of
this title shall, upon conviction, be
subject to a fine of not more than $1,000

or to imprisonment of not more than 12
months, or both.

This order is in effect as of July 1, 1088.
Lee V. Larson,
Acting District Manager.
[FR Doc. 88-14469 Filed 6-24-88; 8:45 am)
BILUNG CODE 4310-33-M

[AZ-020-08-4212-18; AZA-222711;,

Amended Notice of Realty Action; Sale
of Public Land; Arizona

SUMMARY: The following described
federal lands have been identified by
Apache County, Arizona and are

-designated as suitable for selection by
Apache County in compensation for
certain private lands which were
previously subject to taxation by
Apache County and which have been dr
may be acquired by the Zuni Indian
Tribe under Pub. L. 98-408. The original

Notice of Realty Action was published
in the Federal Register on August 20,
1986 and is hereby amended to include
the following lands:
Gili and Salt River Meridian, Apache County,
Arizona
T. 11 N., R. 26 E

Sec. 4, E /W SE . E SE/:;
Sec. 10, all.

T. 11 N., R. 27 .,
See. 24, N .

T. 11 N., R. 28 E.,
Sec. 19, lot 1, NE , E NWI/4, E SE..

T. 12 N., R. 30 E.,
Sec. 18, lot 1, N NEV, NE1/NW .
Comprising 1,593.78 acres.

Apache County may receive title to no
more than five, thousand eight hundred
and eighty-one (5,881)acres of the
selected lands in accordance with
section 5 of Pub, L. 98-408. Conveyance
of'the above-described lands shall be
made subject to those leases, permits
and rights-of-way of record.

The above-described lands are being
considered for disposal under section
206 of the Federal Land Policy and
Management Act of 1976.

In accordance with the regulations of
43 CFR 2201.1(b), publication of this
Notice will segregate the public lands,
as described in this notice, from
appropriation under the public land:
laws, including the mining laws, except
disposal under Pub.L. 98-408 and '
section 206 of the Act of October 21,,
1976, subject to valid existing, rights.

The segregation of the above-
described lands shall termifilate upon
'issuance of a document c6nveying such
lands or upon publication in the Federal
Register of a notice of termination of the
,segregation; or the expiration of two
years from the original date of
publication (August 20, 1986), whichever
occurs first,

For a period of forty-five (45) days
from the date of publication, interested.
persons may submit comments to the
District Manager, Phoenix District,
Bureau of Land Management, 2015 West
Deer Valley Road, Phoenix, Arizona
850271 Any adverse comments will be,
reviewed by the State Director, who
may modify,-vacate or sustain this fealty
action.

Date: June 21, 1988.
Herman L Kast,
Acting District Manager,
[FR.Doc. 68-14397 Filed 6-24-88: 8:45 am)
SLLING CODE 4310-32-M

INTERNATIONAL TRADE COMMISSION
[investigation No. 731-TA-384 (Final))

Import Investigations; Nitrile Rubber
From Japan

Determination
On the basis of the record developed

in the subject investigation, the
Commission determines,2 pursuant to
section 735(b) of the Tariff Act of 1930
(19 U.S.C. 1673d(b)), that an industry in
the United States is materially injured
by reason of imports from Japan of
nitrile rubber,3 provided for in item'
448.15 of the Tariff Schedules of the
United States , that have been found by
the Department of-Commerce to be' sold

.in the United States at less, than fair -
value (LTFV).
Background

The Commission instituted this -
investigation effective February 12, 1988,
following a preliminary determination
by the Department of Commerce that
imports of nitrile rubber for Japan were
being sold at LTFV within themeaning
of section 731 of the Act (19 U.S.C. 1673].
Notice of the institution of the
C(mmission's investigation and of the
public hearing to be held in connection
therewith was given by posting copies of
the notice in the office of the Secretary,

-U.S International Trade Commission,
Washington, DC, 'and by-publishing the
nOtice-in the Federal Register of March

'2, 1988 (53 FR 6710). The hearing was
held in Washington, DC, on May 3,1988,
and all persons who requested the
:opportunity were prmittdto appear in
person'6r by counsel.

The-Commission transmitted Its
determination in'this investigation to the
Secretary of Commerce on June I10,498.

, The views of the Commission are
contained in USITC Publication 2090
.(June 1988), entitled "Nitrile Rubber
from Japan:. Determination'of the
Commission in Investigation No. 731-

'TA-384(Final)( Under the Tariff Act of
1930, Together With the'Information
Obtained in the Investigation."'

'The record is defined in § 207.2(i) of the
Commissioh's Rules of Pratic'and Pro edure {19
C oR 207.2(i))..

2 Chaiman Liebeler dissenting.,
3 The prqduct covered by this investigation is

nitrile rubber, hot containing flllers, pigments, or
rubber processing 'chemicals. For purposes of this
investigation, nitrile rubber refers to the synthetic
rubber that is made from the polymerization of
butadiene and acrylonitrile and that does not
contain any type of additive or compounding
ingredient have a function in processing,,
vulcanization, or end use of the product.

I m I I'
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By Order of the Commission.
Kenneth R. Mason,
Secretary.

Issued: June 10, 1989.
[FR Doc. 88-14362 Filed 6-24-88; 8:45 am]
BILUNG CODE 7020-02-M

INTERSTATE COMMERCE

COMMISSION

[Finance Docket No. 312831

Southern Railway Co.; Trackage Rights
Exemption; Norfolk and Western
Railway Co.

Norfolk and Western Railway
Company (NW) has agreed to grant
overhead trackage rights to Southern
Railway Company between Front Royal,
VA (milepost H-63), and the connection
between NW and Consolidated Rail
Corporation at Hagerstown, MD
(milepost H-O), a distance of
approximately63 miles. The trackage
rights will be effective on or after June
15, 1988,

This notice is filed under 49 CFR
1180.2(d)(3) and (7). Petitions to revoke
the exemption under 49 U.S.C. 10505(d)
may be filed at any time. The filing of a
petition to revoke will not stay the
transaction.

As a condition to use of this
exemption, any employees affected by
the trackage rights will be protected
pursuant to Norfolk and Western Ry.
Co.-Trackage Rights-BN, 354 I.C.C.
605 (1978), as modified in Mendocino
Coast Ry., Inc.-Lease and Operate, 360
I.C.C. 653 (1980)

Dated: June 10, 1988.
By the Commission, Jane F. Mackall,

Director, Office of Proceedings.
[FR Doc. 88-14127 Filed 6-24-88; 8:45 am]
BILLING CODE 7035-01-M

[Docket No. AD-55 (Sub-No. 2481

CSX Transportation, Inc.;
Abandonment Between Parkwood and
Bessemer in Jefferson County, AL;
Findings

The Commission has issued a
certificate authorizing CSX
Transportation, Inc. to abandon its 6.0-
mile rail line between Parkwood
(milepost ANJ-968.3) and Bessemer
(milepost ANJ-974.3) in Jefferson
County, AL. The abandonment
certificate will become effective 30 days
after this publication unless the
Commission also finds that: (1) A
financially responsible person has
offered financial assistance (through
subsidy or purchase) to enable to rail
service to be continued; and (2) it is

likely that the assistance would fully
compensate the railroad.

Any financial assistance offer must be
filed with the Commission and the
applicant no later than 10 days from
publication of this notice. The following
notation shall be typed in bold face on
the lower left-hand corner of the
envelope containing the offer: "Rail
Section, AB-OFA." Any offer previously
made must be remade within this 10-day
period.

Information and procedures regarding
financial assistance for continued rail
service are contained in 49 U.S.C. 10905
and 49 CFR Part 1152.
Noreta R. McGee,
Secretary.
[FR Doc. 88-14572 Filed 6-24-88: 9:26 am]
BILLING CODE 7035-01-1

DEPARTMENT OF JUSTICE
Information Collection(s) Under
Review

June 21, 1988.

The Office of Management and Budget
(OMB) has been sent for review the
following proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) and the Paperwork
Reduction Reauthorization Act since the
last list was published. Entries are
grouped into submission categories.
Each entry contains the following
information: (1) The title of the form or
collection; (2) the agency form number,
if any and the applicable component of
the Department sponsoring the
collection; (3) how often the form must
be filled out or the information is
collected; (4) who will be asked or
required to respond, as well as a brief
abstract; (5) an estimate of the total
number of respondents and the amount
of esktimated time it takes each
respondent to respond; (6) an estimate
of the total public burden hours
associated with the collection; and, (7)
an indication as to whether section
3504(h) of Pub. L. 96-511 applies.

Comments and/or questions regarding
the item(s) contained in this notice,
especially regarding the estimated
response time, should be directed to the
OMB reviewer, Mr. Sam Fairchild, on
(202) 395-7340 AND to the Department
of Justice's Clearance Officer. If you
anticipate commenting on a form/
collection, but find that time to prepare
such comments will prevent you from
prompt submission, you should so notify
the OMB reviewer and the Department
of Justice's Clearance Officer of your
intent as soon as possible.

The Department of Justice's Clearance
Officer is Larry E. Miesse who can be
reached on (202) 633-4312.

Revision of a Currently Approved
Collection

(1) National Crime Survey Phase II.
(2) NCS-I(X), NCS-2(X), NCS-3(X),

NCS-500, Bureau of Justice Statistics.
(3) Quarterly.
(4) Individuals or households. The

National Crime Survey is a program for
gathering, analyzing, publishing and
disseminating statistics on the kinds and
amount of crime committees against
households and individuals throughout
the country. Respondents include
persons 12 years or older living in 60,000
households in various locations across
the Nation.

(5) 295,200 respondents at .217 hours
each.

(6) 64,146 estimated annual public
burden hours. .

(7) Not applicable under 3504(h).

(1) National Crime Survey Test, Phase
1, Third Visit,

(2) NCS-1(X), NCS-2(X), NCS-1A(X),
NCS-500, Bureau of Justice Statistics.

(3) Quarterly.
(4) Individuals or households. The

National Crime Survey is a program for
gathering, analyzing, publishing and
disseminating statistics on the kinds and
amount of crime committed against
households and individuals throughout
the Country.

(5) 2,000 respondents at .375 hours
each.

(6) 750 estimated annual burden
hours.

(7) Not applicable under 3504(h).
Larry E Miesse, ,
Department of Clearance Officer, Department
of Justice
[FR Doc. 88-14419 Filed 6-4-8; 8:45 am]
BILLING CODE 4410.-18-M

DEPARTMENT OF LABOR

Office of the Secretary

Commission on Workforce Quality and
Labor Market Efficiency;
Establishment of Advisory Committee

In accordance with the provisions of
the Federal Advisory Committee Act,
and after consultation with GSA, the
Secretary of Labor has determined that
the establishment of the Commission on
Workforce Quality and Labor Market
Efficiency is in the public interest.

The Commission will advise the
Secretary of Labor on such matters as
shall increase the excellence of the
American Workforce.
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The Commission will consist of
members from the worlds of academia,
business, labor and government.

The Committee will function solely as
an advisory body and in compliance
with the provisions of the Federal'
Advisory Committee Act. Its charter will
be filed under the Act 15 days. from the
date of this publication.

Interested persons are invited to)
submit comments regarding the
establishment of the Commission. Such
comments should be addressed tm Mr.
John Giraudo, Special Assistant to, the
Secretary,, U.S. Department of Labor,
Room S2018% 200 Constitution Avenue
NW, Washington, DC 20210.

Signed at Washington, D; this 20th day of'
June 1988.
Ann McLaughlin,
Secretary of Labor
[FR Doc. 88-14379 Filed 6-24-88; 8:45 am]
BILLING CODE 4610-23-M

[Docket No. S-024]

Shipyard Employment Standards
Advisory Committee; Establishment
AGENCY: Office of the Secretary, U.S.
Department of Lobor.
ACTION: Establishment of Shipyard
Employment Standards Advisory
Committee.

SUMMARY: In accordance with the
provisions of the Federal Advisory
Committee Act (FACA), as amended (5
U.S.C. App. I). and after consultation
with the General Services
Administration (GSA), I have
determined that the establishment of the
Shipyard Employment Standards
Advisory Committee is in the public
interest in connection with the
performance of duties imposed on the
Department by the Occupational Safety
and Health Act (OSH Act) 84 Stat. 1590,
29 U.S.C. 651 et seq.). Authority to
establish this Committee, which will
address maritime matters, is found in
sections 4(b)(2), 6(b) and 7(b) of the
OSH Act; section 41 of the Longshore
and Harbor Workers' Compensation Act
(44 Stat. 1444 as amended); and by
general agency authority in Title 5 of the
United States Code.

The Committee will advise the
Assistant Secretary of Labor for the
Occupational Safety and Health
Administration on the preparation of
one comprehensive set of standards for
the shipbuilding, ship repair and
shipbreaking industries by combining
Part 1910 and Part 1915 standards, and
by updating, reorganizing, clarifying,
and simplifying those standards..
However, they will not be responsible

for those. six shipyard Subparts which
are being addressed in separate
rulemakings: Explosive and Other
Dangerous Atmospheres (29 CFR Part
19151 Subpart B);. Welding, Cutting and
Heating (20 CFR Part 1915, Subpart D);
Access and Egress (29 CFR Part 1915,,
Subpart E); Personal Protective
Equipment (29 CFR Part 19T5, Subpart I)1
Walking and Working Surfaces.
(Proposed 29 CFR Part 1915, Subpart M)-:
and Scaffolds (Proposed 29 CFR 1915,
Subpart N).

The Committee will consist of up to 15
members and will proportionately
include individuals appointed to
represent the following affected
interests: Labor organizations; industry;.
Federal safety and health officials State
health and safety officials;, professional
organizations and national standards-
setting groups.

Requests for appointment to
membership on the Committee are
solicited. Applicants should meet the
following criteria:

Labor. Must be recommended by a
labor organization representing
employees in the shipbuilding, ship
repair, or shipbreaking industry.

Industry. Must be recommended by
an industry association representing the
shipbuilding, ship repair or shipbreaking-
industry or must be a firm with
experience in shipbuilding, shipbreaking.
or ship repair.

State or Federal Safety and Health
Officials. Must be a Federal or State
employee with responsibilities in
occupational health and safety and with
experience in the shipbuilding, repair or
breaking industry.

Professional Organizations/National
Standards-Setting Groups. Must
represent a professional organization or
national standards-setting group that
regulates or represents occupational
safety and health interests in
shipbuilding, breaking and repair.

Nominations for these positions must
be forwarded to Thomas Hall, U.S.
Department of Labor, Occupational
Safety and Health Administration,
Division of Consumer Affairs, Room
N3647, Docket S-024, 200 Constitution
Avenue, NW., Washington, DC 2020 by
August 11, 1988. Nominations must
include the person's name, social
security number, title, position,
organization, interest represented,
address, phone number, experienee
qualifications, and resume.

The Committee will function solely as
an advisory body and in compliance
with the provisions of the Federal
Advisory Committee Act.. In accordance
with the Act, this charter will be filed 15
days from the date of this publication.

If there is not sufficient interest in this
Advisory Committee, or if the parties
expressing interest do not adequately
represent the issue involved, OSHA will
set aside this process and continue. with
traditional rulemaking activities.

Interested persons are invited to
submit comments by August 11, 1988,
regarding the, establishment of the
Shipyard Employment Standards
Advisory Committee. Such comments
should be addressed to Docket S-024,
U.S. Department of Labor, Occupational
Safety and Health, Administratiorr,
Division, of'Consumer Affairs Room
N3670, 200 Constitution Avenue, NW.,
Washington, DC 20210.

Signed at Washington, DC, this 20th day at
June, 1988.
Ann MCLaughlin,
Secretaryof Lobor.
[FR Doc. 88-14377 Filed 6-24-88; 8:45, am'
BILLING CODE 4510-23-M

LEGAL SERVICES CORPORATION

Grant Awards for Expansion and
Development of Law School Civil
Clinical Programs

AGENCY: Legal Services. Corporation.
ACTION: Announcement of grant awards.

SUMMARY: The Legal Services
Corporation (LSC) hereby announces its
intention to award grants to twenty-
seven (27) law school clinical programs
to assist LSC-eligjble clients with their
civil legal cases. Pursuant to the
Corporation's announcement of funding
availability in Volume 53, No. 47, page
7815 of the Federal Register of March 10,
1988, a total of $1,100,000 will be
awarded to the following schools:

Name of school Amount

1. State University of New York at
Buffalo ..........................

2. Yeshiva University/Benjamin N.
Cardozo School, of Law ......................

3. Union University/Albany Law
School ..............................................

4. Catholic University of Puerto Rico.
5. Catholic University of America/Co-

lumbus Law School ............................
6. University of Maryland ....................
7. North Carolina Central University.
8. Tulane Uhiversity ......... ......
9. University of North Carolina.......
10. Southern Illinois University at Car-

bondale .................................................
11. University of Chicago ........................
12. Thomas M. Cooley Law School/

Sixty Plus Center, Inc ..........................
13. Villanova University ........................
14. Valparaiso University' ........................
15. University of Dayton ...................
16. University of Denver ...............
17. Texas Southern University...._::_-:
18. St. Louis University...........................
19. Univeristy, oqf Nebraska ...................

$30,000.

50,000

21,891
20.000

49,981
30,000
48,775
39,000.
40,000r

49,448
50,000

50,000
25,000.
27,715
49,550,
50,000
45J 10
45,000
49,525
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Name of school

20. Gonzaga School of Law/Universt-
ty Legal Assistance ............ .......... . ...

21. University of Iowa ............................
22. Northwestern School of Law ............
23. University of North Dakota .............
24. University of Wisconsin........
25. McGeorge School of Law .................
26. University of California at Berkeley.
27. University of Utah ...... ............

Total ........................................

Amount

40,000
50,000
50,000
39.005
25,000
30,000
45,000
50,000

1,100,000

These one-year grants are awarded
pursuant to authority conferred by
sections 1006(a)(1)(B) and 1006(a)(3) of
the Legal Services Corporation Act of
1974, as amended. This public notice is
issued pursuant to section 1007(F) of this
Act, with a request for comments and
recommendations within a period of
thirty (30) days from date of publication
of this notice. Grant awards will not
become effective and grant funds will
not be distributed prior to expiration of
this thirty-day period.
DATE: All comments and
recommendations must be received by
the Program Development and
Substantive Support Division of the
Legal Services Corportation on or before
July 27, 1988.
FOR FURTHER INFORMATION CONTACT:
Charles T. Moses, Il, Legal Services
Corporation, Program Development and
Substantive Support, 400 Virginia
Avenue, SW., Washington, DC 20024-
2751 (202) 863-1837.
SUPPLEMENTARY INFORMATION: These
grants are made to support the law
schools' provision of legal services to
eligible clients through clinical
programs. By helping to develop and
expand law school clinics, the
Corporation educates law students to
the problems of poor persons. These
clinics encourage future lawyers to
become interested in the provision of
legal services to poor persons, acting
either as legal aid attorneys or through
pro bono or reduced fee efforts as
members of the private bar.

Date: June 22.1988.
Maureen R. Bozell,
Secretary.
[FR Doc. 88-14451 Filed 6-24-886; 8:45 am)
BILLING CODE 6820-35-M

NATIONAL ECONOMIC COMMISSION

Meetings
AGENCY: National Economic
Commission.
ACTION: Notice of commission meeting.

SUMMARY: The National Economic
Commission ("the commission") will
hold a public meeting on July 12, 1988.
The commission was established by
section 2101 of the Omnibus-Budget
Reconciliation Act of 1987, Pub. L. 100-
203, enacted December 22, 1987.

Date, Time and Place: July 12, 1988 3
p.m.-5 p.m., Room 406 Dirksen Senate
Office Building, Washington, DC.

Agenda: The meeting will be devoted
to an examination of the roles of
Federal, state and local governments. In
addition, there will be a background
staff presentation on Federal entitlement
programs. The commission members
will be briefed by staff and specially
invited elected representatives
FOR FURTHER INFORMATION CONTACT:
Jim Hildreth at 425-8986, National
Economic Commission, 734 Jackson
Place, NW., Washington, DC 20503.
SUPPLEMENTARY INFORMATION: See
Federal Register, volume 53, No. 80,
Tuesday, April 26, 1988, page 14871.
Drew Lewis,
Co-Chairman.
Robert S. Strauss,
Co-Chairman.
[FR Doc. 88-14366 Filed 6-24-88; 8:45 am]
BILLING CODE 6820-45-M

NUCLEAR REGULATORY
COMMISSION

Advisory Committee on Reactor
Safeguards, Subcommittee on Severe
Accidents; Meeting

The ACRS Subcommittee on Severe
Accidents will hold a meeting on July. 13,
1988, Room 1046, 1717 H Street, NW.,
Washington, DC.

The entire meeting will be open to
public attendance.

The agenda for the subject meeting
shall be as follows:

Wednesday, July 13, 1988--9:00 a.m.
until the conclusion of business

The Subcommittee will discuss SECY-
88-147, "Integration Plan for Closure of
Severe Accident Issues."

Oral statements may be presented by
members of the public with the
concurrence of the Subcommittee
Chairman; written statements will be
accepted and made available to the
Committee. Recordings will be permitted
only during those portions of the
meeting when a transcript is being-kept,
and questions may be asked only by
members of the Subcommittee, its
consultants, and Staff. Persons desiring

to make oral statements should notify
the ACRS staff member named below as
far in advance as is practicable so that
appropriate arrangements can be made.

During the initial portion of the
meeting, the Subcommittee, along with
any of its consultants who may be
present, may exchange preliminary
views regarding matters to be
considered during the balance of the
meeting.

The Subcommittee will then hear
presentations by and hold discussions
with representatives of the NRC Staff,
its consultants, and other interested
persons regarding this review.

"Further information regarding topics
to be discussed, whether the meeting
has been cancelled or rescheduled, the
Chairman's ruling on requests for the
opportunity to present oral statements
and the time allotted therefor can be
obtained by a prepaid telephone call to
the cognizant ACRS staff member, Mr.
Dean Houston (telephone 202/634-3267)
between 7:30 a.m. and 4:15 p.m. Persons
planning to attend this meeting are
urged to contact the above named
individual one or two days before the
scheduled meeting to be advised of any
changes in schedule, etc., which may
have occurred.

Date: June 21, 1988.
Morton W. Libarkin,
Assistant Executive Director for Project
Review.
[FR Doc. 88-14438 Filed 6-24-88; 8:45 am]
BILLING CODE 7590-01-6

[Docket No. 50-26i)

Carolina Power & Light Co.; Issuance
of Amendment to Facility Operating
License

The U.S. Nuclear Regulatory
Commission (Commission) has issued
Amendment No. 119 to Facility
Operating License No. DPR-23 issued to
Carolina Power & Light Company, which-
revised the Technical Specifications for
operation of the H. B. Robinson Steam
Electric Plant, Unit No. 2, located in
Darlington County, South Carolina. The
amendment is effective as of the date of
issuance.

The amendment modifies the
Technical Specifications to remove the
restriction limiting operating power to
1380 MWt when only two safety
injection pumps are operable, to permit
operation at a steady state reactor core
power level not to exceed 2300 MWt
with two safety injection pumps
operating, and to restore power peaking
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factor (Fq) to 2.32 from the current value
of 2.26 when two safety injection pumps
are operable.

The application for the amendment
complies with the standards and
requirements of the Atomic Energy Act

of 1954, as amended (the Act), and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's rules and regulations in 10
CFR Chapter I, which are set forth in the
license amendment.

Notice of Consideration of Issuance of
Amendment and Opportunity for
Hearing in connection with this action
was published in the Federal Register on
May 19, 1988 (53 FR 17996. No request
for a hearing or petition for leave to
intervene was filed following this notice.

The Commission has prepared an
Environmental Assessment related to
the action and has determined not to
prepare an environmental impact
statement. Based upon the
environmental assessment, the
Commission has concluded that the
issuance of this amendment will not
have a significant effect on the quality
of the human environment.

For further details with respect to the
action see (1) the application for
amendment dated May 7, 1988, and
supplemented May 16 and 20, 1988, (2)
Amendment No. 119 to License No.
DPR-23, and (3) the Commission's
related Safety Evaluation and
Environmental Assessment. The May 16
and 20, 1988 submittals provided
supplemental information and
corrections which did not alter the
action as noted in the Federal Register
on May 19, 1988. These items are
available for public inspection at the
Commission's Public Document Room,
1717 H Street NW., Washington, DC
20555 and at the Hartsville Memorial
Library, Home and Fifth Avenues,
Hartsville, South Carolina 19535. A copy
of items (2) and (3) may be obtained
upon request addressed to the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Director, Division of Reactor Projects I/
It.

Dated at Rockville, Maryland. this 20th day
of June 1988.

For the Nuclear Regulatory Commission.

Elinor G. Adensam,
Director, Project Directorate 11-1, Division of
Reactor Projects 1/il Office of Nuclear
Reactor Regulation.
[FR Doc. 88-14401 Filed 6-24-88; 8:45 aml
BILLING CODE 7690-O-M

[Docket No. 30-08833; License No. 20-
15266-01; EA 88-54)

Joslin Diabetes Center, Inc., Boston,
MA; Order Imposing Civil Monetary
Penalty

I.

Joslin Diabetes Center, Boston,
Massachusetts, (licensee) is the holder
of Byproduct Material License No. 20-
15266-01 (licensee) issued by the
Nuclear Regulatory Commission
(Commission or NRC) which authorizes
the licensee to perform in vitro studies
and laboratory research. The license
was originally issued on September 23,
1972, was most recently renewed on
April 2, 1987, and is due to expire on
September 30, 1988.

I.
An NRC safety inspection of the

licensee's activities under the license
was conducted on January 27-28, 1988.
During the inspection, the NRC staff
determined that the licensee had not
conducted its activities in full
compliance with NRC requirements. A
written Notice of Violation and
Proposed Imposition of Civil Penalty
was served upon the licensee by letter
dated April 5, 1988. The Notice stated
the nature of the violations, the
provisions of the NRC's requirements
that the licensee had violated, and the
amount of the civil penalty proposed for
the violations. The licensee responded
to the Notice of Violation and Proposed
Imposition of Civil Penalty (NOV) by
two letters both dated April 28, 1988. In
its responses, the licensee admitted that
the violations occurred as stated in the
NOV but requested that the civil penalty
be reduced or eliminated.

Ill.

After consideration of the licensee's
responses and the statement of fact,
explanations, and argument for
mitigation contained therein, the Deputy
Executive Director for Regional
Operations has determined, as set forth
in the Appendix to this Order, that the
violations occurred as stated but, for
reasons set forth in the attached
Appendix, the penalty proposed for the
violations described in the Notice of
Violation and Proposed Imposition of
Civil Penalty should be reduced to $625.
IV.

In view of the foregoing, and pursuant
to section 234 of the Atomic Energy Act
of 1954, as amended (42 U.S.C. 2282,
Pub. L. 96-295), and 10 CFR 2.205, it is
hereby ordered that,

The licensee pay a civil panalty in the
amount of Six Hundred Twenty-Five

Dollars ($625) within 30 days of the date
of this Order, by check, draft, or money
order, payable to the Treasurer of the
United States, and mailed to the
Director, Office of Enforcement, U.S.
Nuclear Regulatory Commission, Attn:
Document Control Desk, Washington,
DC 20555.

V.

The licensee may request a hearing
within 30 days of the date of this Order.
A request for a hearing shall be clearly
marked as a "Request for an
Enforcement Hearing" and shall be
addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, Attn: Document Control
Desk, Washington, DC 20555, with a
copy to the Regional Administrator,
Region I, 475 Allendale Road, King of
Prussia, Pennsylvania 19406.

If a hearing is requested, the
Commission will issue an Order
designating the time and place of the
hearing. If the licensee fails to request a
hearing within 30 days of the date of this
Order, the provisions of this Order shall
be effective without further proceedings.
If payment has not been made by that
time, the matter may be referred to the
Attorney General for collection.

In the event the licensee requests a
hearing as provided above, the issues to
be considered at such hearing shall be:

Whether, on the basis of the admitted
violations, this Order should be
sustained.

Dated at Rockville. Maryland. this 13th day
of June 1988.

For the Nuclear Regulatory Commission.
James M. Taylor,
Deputy Executive DirectorforRegional
Operations.

Appendix Evaluation and Conclusion

On April 5, 1988, a Notice of Violation
and Proposed Imposition of Civil
Penalty (NOV) was issued for violations
identified during an NRC inspection.
Joslin Diabetes Center, Inc., responded
to the Notice by two letters dated April
28, 1988. In its responses the licensee
admitted that the violations occurred,
but requested that the civil penalty be
reduced or eliminated. The NRC's
evaluation and conclusion regarding the
licensee's arguments are as follows:

Restatement of Violations.

A. 10 CFR 20.101(a) requires that no
licensee possess, use, or transfer
licensed material in such a manner as to
cause any individual in a restricted area
to receive in any period of one calendar
quarter a total occupational radiation
exposure (dose) in excess of 18.75 rems
to the hands and forearms.
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Contrary to the above, during the
fourth calendar quarter of 1987, an
individual working with phosphorus-32
in a restricted area received a
cumulative radiation exposure (dose) of
35.13 reins to his right hand.

B. 10 CFR 20.201(b) requires each
licensee to make such surveys as (1)
may be necessary to comply with the
regulations in Part 20 and (2) are
reasonable under the circumstances to
evaluate the extent of radiation hazards
that may be present. As defined in 10
CFR 20.201(a), "survey" means an
evaluation of the radiation hazards
incident to the production, use, release,
disposal, or presence of radiation under
a specific set of conditions.-

Contrary to the above, during the
fourth calendar quarter of 1987, a
research investigator used a new
procedure to handle millicurie quantities
of phosphorus-32, but a survey
(evaluation) was not performed to
assure that the individual handling this
material would not receive a radiation
dose to his extremities in excess of the
level specified in 10 CFR 20.101(a).

C. 10 CFR 20.405(a) requires, in part,
that the NRC be notified in writing
within 30 days of the occurrence of an
exposure to an individual to radiation in
excess of the applicable limits of 10 CFR
20.101.

Contrary to the above, during the
fourth calendar quarter of 1987, an
individual research investigator
received a radiation exposure to the
right hand in excess of the limits set
forth in 10 CFR 20.101, and although the
licensee's consultant (Harvard
University Environmental Health and
Safety Department) became aware of
this overexposure upon receipt of the
individual's processed film badge result
on January 13,1988, a written'report was
not made to the NRC until February.24,
1988.

D. Condition 13 of License No. 20-
15266-01 requires that licensed material
be possessed and used in accordance
with the statements, representations,
and procedures contained in an
application dated February 24,1984,
with attachments. One of those
attachments is entitled, "Special
Instructions for the Use of Phosphorus-
32 August 31,1983."

1. Paragraph 4 of this attachment
requires that whenever a new procedure
involving phosphorus-32 is used, a dry
run shall be performed under the
supervision of the Radiation Safety
Office in order to familiarize the user
with the reactions and any unusual
circumstances that may be 'inherent
within the experiment.

Contrary to the above, during the
fourth calendar quarter of 1987, an

investigator performed experiments with
phosphorus-32 using a new procedure
and, prior to the use of this procedure, a
dry run was not completed to familiarize
the user with certain unusual
circumstances, specifically, the potential -
for high radiation dose rates to the
extremities associated with the
experiment.

2. Paragraph 7 of this attachment
requires that in any experiment in which
more than 2 millicuries of phosphorus-32
is to be employed, a designated
representative of the Harvard staff will
be present to assist in monitoring the
safety of the experiment.

Contrary to the above, during the
fourth calendar quarter of 1987, an
experiment involving the use of 20
millicuries of phosphorus-32 was
performed by a research investigator
without the designated representative of
the Harvard staff being present to assist
in monitoring the safety of the
experiment.

3. Paragraph 6 of this attachment
requires any users of phosphorus-32 to
be familiar with the content and safety
precuations specified in a New England
Nuclear (NEN) bulletin, "Phosphorus-32:
Handling and Hazards."

Contrary to the above, as of January
28,1988, a research investigation using
phosphorus-32 was not familiar with the
contents and safety precautions
specified in the NEN bulletin.

E. 10 CFR 19.11(a) and (b) require that
current copies of Parts 19 and 20, the
license, license conditions, documents
incorporated into the license, license
amendments and operating procedures
be posted, or that a notice be posted
describing these documents and where
they may be examined.

Contrary to the above, on January 28,
1988 the documents required to be
posted by 10 CFR 19.11(a) and (b) were
not posted nor was a notice posted
describing these documents and where
they could be examined.

These violations are classified in the
aggregate as a Severity Level III
problem (Supplements IV and VI).

Cumulative Civil Penalty-$2,500--
assessed equally among the violations.

Summary of Licensee's Response
The licensee admits all of the seven

violations, six of which were directly
related to the overexposure incident.
However, the licensee requests
reduction or elimination of the civil
penalty based on its previous
performance record and demonstrated
efforts to assure radiation safety,
changes made in its radiation safety
program prior to the violations, and its
prompt corrective action. The licensee
also asserts that, as a non-profit

institution whose funding is used for the
treatment and cure of diabetes, the civil
penalty would represent a significant
financial burden. In addition, the
licensee described its corrective actions.

NRC Evaluation

The NRC, in its letter dated April 5,
1988, transmitting the Notice of
Violation, acknowledged that the
licensee had a prior good enforcement
history, and also acknowledged that the
licensee had identified the overexposure
and had ensured that its consultant
verbally informed the NRC of the
overexposure. As noted in the letter,
while these factors would normally
result in at least partial mitigation of the
civil penalty, the NRC decided that any
adjustment to the civil penalty amount
was inappropriate since (1) the
licensee's written report of the
overexposure was not made to the NRC
within 30 days, as required; (2) the
licensee's corrective actions were not
viewed as unusually prompt and
extensive; and (3) the licensee's staff
and/or consultant had an opportunity to
prevent the overexposure or identify
and correct the deficiencies leading to
the overexposure sooner, but failed to
do so.

The licensee in its April 28, 1988
response, acknowledged that the written
report of the overexposure was not
submitted within 30 days, as required.
Further, the licensee indicated that its
consultant had not informed it of the
October 1987 film badge result until
January 1988, and although not
addressed by the licensee, the
consultant apparently took no action on
his own prior to that time to ascertain
the cause of the unusually high reading.
The NRC has reconsidered the licensee's
corrective actions as well as their past
performance since 1977, which consisted
of only one violation during four NRC
inspections since that time. The
licensee's corrective actions included:
(a) Taking immediate steps to prevent
further exposure; (b) modifying
procedures for monitoring radioisotope
use and verifying film badge reports
including developing a system for timely
monitoring of the return of results on all
film badges, and intensifying
supervision of the type of experiment
that contributed to the overexposure; (c)
modifying the education program; and
(d) increasing review and supervision of
the researcher who received the
overexposure.

Based upon a reconsideration of the
licensee's corrective actions and past
performance, the NRC has determined
that a 75% reduction in the civil penalty
amount is appropriate. Full mitigation is
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not warranted because of the licensee's
opportunity in November 1987 to detect
and prevent this overexposure as well
as the circumstances of the
overexposure, i.e., changing the
experiments without an adequate
evaluation of the potential exposure
rates and performing the experiments
withot a "dry run."

NRC Conclusion
The licensee has provided an

adequate basis for a 75% reduction in,
the proposed civil penalty. Therefore, a
civil penalty in the amount of $025
should be imposed.
[FR Doc. 88-14403 Filed 6-24-88; 8:45 am]
BILLING CODE 7590-01-U

[Docket No. 50-267]

Public Service Company of Colorado;
issuance of Amendment to Facility
Operating License

The U.S. Nuclear Regulatory
Commission [the Commission) has
issued Amendment No. 60 to Facility
Operating License No. DPR-34, to Public
Service Company of Colorado, which
revised the Technical Specifications for
operation of the Fort St. Vrain Nuclear
Generating Station, located in
Platteville, Colorado. The amendment
will be effective 90 days after its date of
issuance.

The amendment revised certain
setpoints for the Plant Protective System
to allow for instrumentation errors.

The application for the amendment
complies with the standards and
requirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations. The
Commission has made appropriate
findings as required by the Act and the
Commission's rules and regulations in 10
CFR Chapter I, which are set forth in the
license amendment.

Notice of Consideration of Issuance of
Amendment and Opportunity for Prior
Hearing in connection with this action
was published in the Federal Register on
May 9, 1988 (53 FR 16481). No request for
a hearing or petition for leave to
intervene was filed following this notice.

The Commission has prepared an
Environmental Assessment and Finding
of No Significant Impact related to the
action and has concluded that an
environmental impact statement is not
warranted because there will be no
environmental impact attributed to the
action beyond that which has been
predicted and described in the
Commission's Final Environmental
Statement for the facility dated August
1972.,

For further details with respect to this
action, see (1) the application for
amendment dated February 8, 1988, (2)
Amendment No. 60 to Facility.Operating
License No. DPR-34, and (3) the
Environmental Assessment and Finding
of No Significant Impact (53 FR 22239).
All of these items are available for
public inspection at the Commission's
Public Document Room, 1717 H Street,
NW., Washington, DC, and at the
Greeley Public Library, City Complex
Building, Greeley, Colorado. A copy of
items (2) and (3) may be obtained upon
request addressed to the U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Attention: Director, Division
of ReactorProjects-Ill, IV, V and
Special Projects.

Dated at Rockville, Maryland, this 20th day
of June, 1988.

For the Nuclear Regulatory Commission.
Kenneth L. Heitner,
Project Manager, Project Directorate-IV,
Division of Reactor Projects-Ill, IV, V and
Special Projects, Office of Nucelar Reactor
Regulation.
[FR Doc. 88-14402 Filed 6-24-88; 8:45 am]
BILLING CODE 7590-01-U

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-25807; File No. SR-CBOE-
88-10]

Self-Regulatory Organizations; Filing
and Order Granting Accelerated
Approval of Proposed Rule Change of
Chicago Board Options Exchange, Inc.
Relating to the Extension of the Near-
Term Options Expiration Pilot Program

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), notice is hereby given
that on June 3, 1988 the Chicago Board
Options Exchange, Inc. filed with the
Securities and Exchange Commission
the proposed rule change as described
in Items I, II, and III below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The Chicago Board Options Exchange,
Inc. ("CBOE" or "Exchange") proposes
to extend the stock options pilot
program, which provides for four
expiration months, including two near-
term months, to December 31, 1988. The
Exchange also requests permanent

approval of the pilot program prior to its
expiration in December.

II. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments It received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections (A), (B), and (C) below, of the
most significant aspects of such
statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In June 1985, in conjunction with the
other options exchanges, the CBOE
implemented a stock option pilot
program for certain January cycle stock
options.' Under the terms of the pilot,
the traditional January trading cycle
was altered to ensure that (i) one-month
and two-month options were made
available for trading at all times and (ii)
four expiration months were outstanding
at all times. Since that time, the pilot
program has been extended and
expanded to all equity options on all
three expiration cycles. 2

The purpose of the pilot program is to
determine whether a near-term
expiration cycle, featuring four
expiration months, would improve
investors' interest in such stock options.
After monitoring the program since its
inception, the CBOE has found that the
pilot has satisfied investor's preferences
for trading near-term options.

The Exchange, therefore, proposes to
continue the pilot program until
December 31, 1988, and requests that the

ISee Securities Exchange Act Release No. 22099
(May 31,1985), 50 FR 23882, approving SR-CBOE-
85-03 to allow for implementation of the pilot
program using monthly instead of quarterly
expiration cycles.

2 See Securities Exchange Act Release No. 23461
(July 23, 1986), 51 FR 27298, approving SR-CBOE-
86-21 to expand the pilot program to include all
January cycle stock options and extend the program
for six additional months; Securities Exchange Act
Release No. 24193 (March 9, 19897). 52 FR 8123,
approving SR-CBOE--87-2 to extend the pilot
program for four additional months; and Securities
Exchange Act Release No. 24788 (August 10. 1987),
52 FR 31458 approving SR-CBOE-87-32 to expand
the pilot program to include February and March
cycle stock options and extend the program for one
additional year.
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program be- permanently approved prior
to' that date.

The CBOE believes the proposed rule
change is consistent with the
requirements of the Securities Exchange
Act of 1934 ("1934 Act"), and in
particular section 6(b)(5), by continuing
a pilot program designed to facilitate
transactions and perfect the mechanism
of a free and open market.

B. Self-Regulatory Organization's
Statement on Burden on Competition

The CBOE believes that the proposed
rule change will not impose a burden on
competition.

C. Self-Regulatory Organization's
Statement on Comments on the - .
Proposed Rule Change Received from
Members, Participants, or Other'

No written comments were either
solicited or received.

Il1. Date of Effectiveness of the
ProposedRule Change and Timing for
Commission Action

.The CBOE has requested that the
proposed rule change be given'
accelerated effectiveness pursuant to
section 19(b)(2)'of the Act, so that the
pilot program can continue without
interruption.

The Commission finds that the
proposed rule change is consistent with.
the requirements of the Act and the
rules and regualtions thereunder
applicable to a securities exchange, and
in particular, the requirements of sectioi
6 and the rules and regulations
thereunder. The Commission believes
that the proposed rule change will
benefit public customers by continuing
pilot program tailored to meet investors'
preferences for stock options with near-
term expiration cycles.

The Commission finds good cause for
approving the proposed rule change
prior to the thirtieth day after the date o
publication of notice of filing thereof so
that the pilot program can continue
without interruption. In addition, the
Commission previously has solicited
comment on this and other near-term
expiration pilot programs submitted by
other options exchanges and has not
received any negative comments'on the
operation of these pilot programs.
Moreover, the current pilot program,
which has been in effect for a year, has
operated effectively and generally has
been Well received. Finally, the
Commission~s'approval is limited until
December 31, 1988 or until the
Commission acts on.the CBOE's reques
for approval of the pilot program.

IV. SoliCitationof Comments,
Interested persons are invited to

submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements will respect to the
proposed rule change that are filed with
the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW., Washington,.DC.
Copies of such filing will also'be
available for inspection and copying at
the principal office of the above-,
mentioned self-regulatory organization.
All submissions should refer to the file.
number in the caption above and should
be submitted by July 18, 1988.

It is therefore ordered, pursuant to
section 19(b)(2) ofthe Act,3 that the
proposed rule change is approved.

For the Commission, by the Division
of Market Regulation, pursuant to
delegated authority.4

Jonathan G. Katz,
Secretary.
June 16, 1988.

[FI R Doc. 88-14456 Filed 6-24-88; 8:45 am].
BILLING CODE 8010-01-M

Self-Regulatory Organizations;
Applications for Unlisted Trading
'Privileges and of Opportunity for
Hearing; Cincinnati Stock Exchange,
Inc.

June 21,1988.

f The above named national'securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to section 12(f)(1)(B) of the
Securities, Exchange Act of 1934 and
Rule -12f-1 thereunder. for unlisted
trading privileges in the following
securities:
Bank of New England Corp.

Common Stock, $.80 Par Value (File
No. 7-3509)

Brazil Fund, Ind.
Common Stock, $.01 Par Value (FileI No. 7-.0)

Careercom Corp.

t- 15 U.S.C. fi8(b) (1982).
417 CFR 2000.3-3(a)(11) (1988).

• Commonf Stock, $.01 Par Value (File
'No. 7-3511)

Chicago Milwaukee Corp.
. Common Stock, $1.00 Par Value (File

No. 7-3512)
, Chicago Pacific Corp.

Common Stock, $.01 Par Value (File
No. 7-3513)

CRI Insured Mortgage II
Common Stock, $.01 Par Value (File

No. 7-3514)
CyCare Systems Inc.

Common Stock, $.01 Par Value (File
No. 7-3515)

EMC Corp.
Common Stock, $.01 Par Value (File

No. 7-3516)
Finevest Foods Inc.

Common Stock, $.01 Par Value (File
. No. 7-3517)

Global Growth & Income Fund Inc.
Common Stock, $1.00 Par Value (File

No. 7-3518)
Genentech; Inc.

.Common Stock, $2.00 Par Value (File
No. 7-3519) -

MFS Intermediate Income Trust
Shares of Beneficial Interest, No Par

Value (File No. 7-3520)
Oppenheimer Multi Sector Income Trust

Common Stock, $.01 Par-Value (File
No. 7-3521)

Rodman & Renshaw Capital Group Inc.
Common Stock, $.09 Par Value (File

No. 7-3522)
Templeton global Income Fund

Common Stock, $.01 Par Value (File
No. 7-3523)

Thortec International Inc.
Common Stock, $.25 Par Value (File

'No. 7-3524)
Zenith National Insurance Corp.

Common Stock, $1.00 Par Value (File
No. 7-3525)

American Maize Products Co.
Class A, $.80 Par Value (File No. 7-

3526)
BDM International, Inc.

Class A, $2.50 Par Value (File No. 7-.3527)

Manufactured Homes Inc.
Common Stock, $.50 Par Value (File

No. 7-3528)
These securities are listed and

registered on one or more other national
securities exchange and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit o'n or before July 13, 1988, written
data,.views and arguments concerning
the above-referenced applications.
Persons desiring to make written
comments should file three copies
thereof with the Secretary of the
Securities and Exchange-Commission,
450 Fifth Street, NW., Washington, DC
20549. Following this opportunity for
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hearing, the Commission will approve
the applications if It finds, based upon
all the information available to it, that
the extensions of unlisted trading
privileges pursuant to such applications
are consistent with the maintenance of
fair and orderly markets and the
protection of investors.

For the Commission, by the Division of
Market Regulation. pursuant to delegated
authority.
Jonathan G. Katz,
Secretary.
[FR Doe. 88-14459 Filed 6-24-88; 8:45 amJ
BLLING CODE 8010-01-M

Self-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Philadelphia Stock Exchange,
Inc.

June 21, 1988.
The above named national securities

exchange has filed applications with the
Securities and Exchange Commission
pursuant to section 12[f)(1](B) of the
Securities Exchange Act of 1934 and
Rule 12f-1 thereunder, for unlisted
trading privileges in the following
securities:
Florida Steel Gorporation

Common Stock, $1.00 Par Value (File
No. 7-3529)

Integrated Resources, Inc.
Common Stock, $0.10 Par Value (File

No. 7-3530)
Thompson Medical Company, Inc.

Common Stock, $0.10 Par Value (File
No. 7-3531)

Tootsie Roll Industries, Inc.
Common Stock, $0.69 % ParValue

(File No. 7-3532)
Weis Markets, Inc.

Common Stock, $0.33 V3 Par Value
(File No. 7-3533)

Central Maine Power Company
Common Stock, $500 Par Value (File

No. 7-3534)
Empressa Nacional de Electricidad, S.A.

American Depositary Shares (File No.
7-3535)

SCOR U.S. Corp.
Common Stock. $0.30 Par Value (File

No. 7-3536)
NACCO Industries, Inc.

Class.A Common Stock, $1.00 Par
Value (File No. 7-3537)

Newhall Resources
Depositary Units (File No. 7-3538).

Oakwood Homes Corporation
Common Stock. $0.50 Par Value (File

No. 7-3539)
Omnicare, Inc.

Common Stock, $1.00 Par Value (File
No. 7-3540)

PHI-I Group, Inc.

Common Stock, No Par Value (File
No. 7-3541)

Plains Petroleum Company
Common Stock, $0.01 ParValue (File

No. 7-3542)
Quanex Corporation

Common Stock, $0.50 Par Value (File
No. 7-3543)

Royce Value Trust, Irc.
Common Stock, $0.001 Par Value'(File

No. 7-3544)
Rykoff-Sexton, Inc.

Common Stock, $0.10 Par Value (File
No. 7-3545)

Santa Anita Companies (The)
Common Stock, $0.10 Par Value (File

No. 7-3546)
Seagull Energy Corporation

Common Stock, $0.10 Par Value (File
No, 7-3547)

Sizeler.Property Investors, Inc.
Common Stock, $0.01 Par Value (File

No. 7-1548)
Weingarten Realty Investois

Shares of Beneficial Interest (File No.
7-3549)

Wolverine World Wide, Inc.
Common Stock, $1.00 Par Value (File

No. 7-3550)
Wyle Laboratories

Common Stock, Par Value (File No. 7-
3551)

Wynn's International, Inc.
Common Stock, $1.00 Par Value (File

No. 7-3552)
Nova Corporation of Alberta

Common Shares, Without Par Value
(File No. 7-3553)

Midway Airlines, Inc.
Common Stock, $0.01 Par Value .(File

No. 7-3554)
The Thai Fund, Inc.

Common Stock, $0.01 Par Value (File
No. 7-3555)

These securities are listed and
registered on one or more other national
securities exchange and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit on or before July 13, 1988, written
data, views and arguments concerning
the above-referenced application.

- Persons desiring to make written
comments should file three copies
thereof with the Secretary of the'
Securities and Exchange Commission,
450 5th Street NW., Washington, DC
20549. Following this opportunity for.
hearing, the Commission will approve
the application if it finds, based upon all
the information available to it, that the
extensions of unlisted trading privileges
pursuant to such applications are
consistent with the maintenance of fair
and orderly markets and the protection,:
of investors..

For the Commission. by the Division of
Market Regulation, pursuant to delegat6d
authority,
Jonathan G. Katz.
Secretary.
[FR Doec. 88-14426 Filed 6-24-88; 8:45 am]
BILUNG CODE 0101-M

Self-Regulatory Organizations;
Applications for Unlisted Trading
Privileges and of Opportunity for
Hearing; Philadelphia Stock Exchange,
inc.

June 21, 1988.

The above named national securities
exchange has filed applications with the
Securities and Exchange Commission
pursuant to section 12(f)(1)(B) of the
Security Exchange Act of 1934 and Rule
12f-1 thereunder, for unlisted trading
privileges in the following securities:

Lamson & Sessions Co.
Common Stock, $0.10 Par Value (File

No. 7-3556)
Legg Mason, Inc.

Common Stock, $0.10 Par Value (File
No. 7-3557)

Longs Drug Stores Corp.
Common Stock, No Par Value (File

No; 7-3558)
SPX Corporation

Common Stock, $10.00 Par Value (File
No. 7-3559)

Tech-Sym Corporation
Common Stock. $0.10 Par Value (File

No. 7-3560)"
Varo, Inc.

Common Stock, $0.10 Par Value (File
No. 7-3561]

These securities are listed and
registered on one or more other national
securities exchange and are reported in
the consolidated transaction reporting
system.

Interested persons are invited to
submit on or before July 13, 1988, written
data, views and arguments concerning
the above-referenced application.
Persons desiring to make written
comments should file three copies
thereof with theSecretary of the
Securities and Exchange Commission,
450 5th Street, NW., Washington, DC
20549. Following this opportunity for
hearing, the Commission will approve
the application if it finds, based upon all
the information available to itithat the
extensions of unlisted trading privileges
pursuant tosuch applications are
consistent with the maintenance of fair
and orderly markets and the protection
of investors,- .-. -:-

L I I I
24162



Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988. / Notices

* For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 88-14427 Filed 6-24-88; 8:45. am]
BILLING CODE 6010-01-U

[Release No. IC-16447;.811-53621

Guild Gold Fund;, Application June 22,
1988

AGENCY: Securities and-Exchange-
Commissiont ("SEC")..
ACTION: Notice of application for
deregistration under the investment
Company Act of 1940 ("1940 Act").

Applicant: Guild Gold Fund.
Relevant 1940 act sections: Order

requested under section 8(f).
Summary of Application: Application

for an order declaring that Applicant
has ceased to be an investment
company.

Filing date: The application. was filed
on May 31, 1988. An amendment, the
substance of which has been set forth in
a letter to the Commission dated June
20, 1988, and which thus is included
herein, will be filed during the notice
period.

Hearing or notification of hearing: If
no hearing is ordered, the application
will be granted. Any interested person
may request a hearing on this
application, or ask to be notified if a
hearing is ordered. Any requests must
be received by the SEC by 5:30 p.m. on
July 15, 1988. Request a hearing in
writing, giving the nature of your
interest, the reason for the request, and
the issues contested. Serve the
Applicant with the request either
personally or by mail, and also send it t
the Secretary of the SEC, along with
proof of service by affidavit, or, for
lawyers, by certificate. Request
notification of the date of a hearing by
writing to the Secretary of the SEC.
ADDRESSES: Secretary, SEC, 450 5th
Street, NW., Washington, DC 20549.
Applicant, 23410 Civic Center Way,
Suite E-10, Malibu, California 90265.
FOR FURTHER INFORMATION CONTACT.
Barbara Chretien-Dar, law clerk, (202)
272-3022 or Curtis R. Hilliard, Special
Counsel, (202) 272-3030 (Division of
Intestment Management, Office of
Investment Company Regulation).
SUPPLEMENTARY INFORMATION:
Following is a summary of the
application; the complete application is
available for a fee from either the SEC's
Public Reference Branch in person, or
the SEC's commercial copier (800) 231-
3282 (in Maryland (301) 285-4300).

Applicant's Representations Summary of application: Applicant

1. Applicant registered under the 1940 requests an order declaring that it has1. ppicat egsteedundr he197 ,.esed t&6 be an investm'nt ompany

Act on Form N-8A on October 16,187 ceas tmnt c
as a diversified, open-end investment under the 1940 Act.
management companyApplicant filed a Fi date: Theapplication was iled
Registration Statement on Form N-1A on June 2, 1988.
under the Securities Act of 1933 on .Hearing or notification f hearing: If
Octoer 9, 1987. The Registration no hearing is ordered, the application
Statement has not, been declared "Will be granted. Any interested peison
effectivbhowever, nd the ihitial 0blic may request a hearing on this
offering of Applicant's shares never application, orask to be notified'ffa
commenced. No sales of Applicant's hearing is ord qed: Anyrequests must,
securities have been made. -. b6 r edivd'by the SEC by 5:30 p.m., on
S2. Applicaritis a business trust . Jolv15 1988Request a hearing in
created and existing under the laws of writing, giving the nituire of you'r
Massachusetts. At the time of filing this interest, the reason for the request, and
application, Applicant'has no the issues you contest. Serve the
securityholders.' Applicant with the request, either

3. Applicant has not transferred any personally or by mail, and also send it t
of its assets to a separate trust, the' theSecretary of the SEC, along with
beneficiaries of which were or are proof of service by affidavit or, for
securityholders of Applicant. attorneys, by'certificate. Request

4. Applicant has no outstanding-assets notification of the date of a hearing by
other than minimum trust assets of writing to the Secretary of the SEC.
$100.00, its name and status as a ADDRESSES: Secretary, SEC, 450 Fifth
Massachusetts business trust and as a Street, NW., Washington, DC 20549;
registered investment company. Applicant, 1295 State Street, Springfield,
Applicant has no outstanding liabilities. MA 01111.
* 5. Applicant is not a party to any FOR FURTHER INFORMATION CONTACT.
litigation or administrative proceeding. Thomas Mira, Staff Attorney, (202 272-

6. Applicant is not engaged, nor does 3047, or Brion R. Thompson, Branch
it propose to engage, in any business Chief, (202) 272-3016 (Office of
activities other than those necessary to Investment Company Regulation).
wind up its affairs. Applicant will file SUPPLEMENTARY INFORMATION: The
with the Secretary of the following is a summary of the
Commonwealth of Massachusetts to application; the complete application is
terminate the trust, available for a fee from either the SEC's

7. Applicaint is excused under Rule' Public Reference Branch in person, or
30b1-1 from filing a semi-annual report the SEC's commercial copier, (800 231-
on Form N-SAR because its registration 3282 (in Maryland (301) 258-4300).
statement never became effective.

For the Commission, by the Division of
Investment Management pursuant to
delegated authority.
Jonathan G. Katz,
Secrettry.

[FR Dec. 88-14457 Filed 6-24-88; 8:45 am]
BILUNG CODE 8010-01-U

[Rel. No. IC-16445; 811-4853]
MassMutual Equity Investors Trust;

Application

June 21, 1988.

AGENCY: Securities and Exchange
Commission.("SEC")..
ACTION: Notice of application for
deregistration under the Investment
Company Act of 1940 ("1940 Act").

Applicant: MassMutual Equity
Investors Trust.

Relevant 1940 Act section:
Application filed pursuant to section
8(f.

o

Applicant's Representations

1. Applicant is registered under the
1940 Act as an open-end diversified,
management investment company.
Organized as a Massachusetts business
trust, Applicant became registered
under the 1940 Act and filed its
registration statement pursuant to
-section 8(b) of the 1940 Act on
September 26, 1988. On the same date,
Applicant registered an indefinite
number of its shares under the
Securities Act of 1933, but has never
commenced a public offering of such
shares.

2. On April 15, 1988, Applicant's Board
of Directors approved an Agreement
and Plan of Reorganization under which'
Applicant transferred all its assets and
liabilities to MassMutual Value Stock
Fund ("Series"), a series of MassMutual
Integrity Funds, a registered investment
company under the 1940 Act (File No.
811-3420). Immediately thereafter,
Applicant distributed the shares of the
Series received to its sole shareholder.

I I
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After such transfer Applicant's sole
shareholder owned as many full and
fractional sharesof the Series, with the
same net asset value, as the number of
shares of Applicant owned immediately
prior to the transfer. Applicant
represents that such exchange was
based upon relative net asset values and
that as of April 14, 1988, Applicant had a
net asset value of $25,167,840, or $10.34
per share.

3. Applicant Will be dissolved under
the laws of The Commonwealth of
Massachusetts on or about the date
Applicant is granted an order declaring
that it has ceased to be an investment
company. Applicant is not a party to
any litigation or administrative
procebding, and does not propose to
engage in any business activities other
than those necessary to effectuate the
winding up of its affairs. Applicant has
no securityholders and no assets,
liabilities or debts.

For the SEC. by the Division of Investment
Management, pursuant to delegated
authority.
Jonathan G. Katz,
Secretary.
[FR Do. 88-14458 Filed %-24-888:45 am]
BILLING COE OIOtl-m

SMALL BUSINESS ADMINISTRATION

Region IX Advisory Council; Public
Meeting; Hawaii

The U.S. Small Business
Administration Region IX Advisory
Council, located in the geographical area
of Honolulu, will hold a public meeting
at 9:30 a.m., on Wednesday, August 3,
1988, at the Prince Kuhio Federal
Building, 300 Ala Moana Boulevard,
Conference Room 5311, Honolulu,
Hawaii, to discuss such matters as may
be presented by members, staff of the
U.S. Small Business Administration. or
others present.

For further information, write or call
Charles T. C. Lum, District Director, U.S.
Small Business Administration. 300 Ala
Moana Boulevard, Room 2213, Honolulu,
Hawaii 98850-(88) 541-2990.
Jean M. Nowak,
Director. Office of Advisory Councils."
June 22,1988.,
[FR Doc. 88-14454 Filed 0-24-88; 8:45 am]
BILLING CODE 8025-01-U

Region Ill Advisory Council; Public
Meeting; Maryland

The U.S. Small Business
Administration Region III Advisory
Council, located in the geographical area
of Baltimore, will hold a public meeting

from 4:00 p.m. to 6:00 p.m., on
Wednesday, June 29, 1988, at the
Redwood Towers, 22nd Floor, 217 East
Redwood Street, Baltimore, Maryland,
to discuss such matters as may be
presented by members, staff of the U.S.
Small Business Administration, or
others present.

For further information, write or call
Charles Gaston, District Director, U.S.
Small Business Administration, 10 North
Calvert Street. 3rd Floor, Baltimore,
Maryland 21202-7301) 962-2054.
lean'M. Nowak,
Director, Office of Adi'isqry Councils.
June 22.1988.

[FR Doc, 88-14455 Filed 6-24:-88; 8:45 am]
BILLING CODE 802"-1-M

DEPARTMENT OF TRANSPORTATION

(Docket 45663]

Emerald Tours, Ltd. and World
Classics, Ltd.; Enforcement
Proceeding; Assignment of
Proceeding

Served: June 22. 1988.

This proceeding has been assigned to
Administrative Law Judge Ronnie A.
Yoder. All future pleadings and other
communications regarding the
proceeding shall be served on him at the
Office of Hearings, M-50, Room 9228,
Department of Transportation, 400
Seventh Street, SW., Washington DC
20590, Telephone: (202) 360-2142.
William A. Kane, Jr.,
Chief Administratire LawJudge.
[FR Doc. 88-14421 Filed 6-24-88; 8:45 am]
BrLLING COOE 4910-62-M

[Order 88-6-29]

Fitness Determination of Renown
Aviation, Inc.

AGENCY: Department of Transportation.
ACTION: Notice of commuter air carrier
fitness determination, order to- show
cause.

SUMMARY: The Department of
Transportation is proposing to find
Renown Aviation, Inc., fit, willing, and
'able to provide commuter air service
under section 419(c)(2) of the Federal
Aviation Act.

Responses: All interested persons
wishing to respond to the Department of
Transportation's tentative fitnesa
determination should file their
responses with the Air Carrier Fitness
Division, P-56, Department of.
Transportation, 400 Seventh Street, SW.,
Room 6420, Washington, DC 20590, and

serve them on-all persoas- listed in •
:Attachment. A to the order. Responses
shallbe filed no later than June'27,1988;

-FOR FURTHER INFORMATION CONTACT:,
Ms. Carol A. Woods, Air Carrier Fitness
Division JP-6, Room 6420), U.S. • ....
Department of Transportation, 400'
Seventh Street, SW., Washington, DC
20590, (202) 366-2340.

Dated: June 22. 1988.
Matthew V. Scocozza,
Assistant Secretary for Policy and
International Affoirs.
[FR Doc. 88-14422 Filed 6-24-88 8:45 am]
BILLING CODE 4910-2-M

Coast Guard

[CGD 88-048]

Towing Safety Advisory Committee;
Public Meeting

AGENCY: Coast Guard, DOT.
ACTION: Notice of public meeting.

SUMMARY: Pursuant to section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. '92-463; App. 1), notice is hereby
given of a meeting of the Towing Safety
Advisory Committee (TSAC). The
meeting will be held on July 28, 1988 in
Room 2415, U. S. Coast Guard
Headquarters, 2100 Second 'Street SW..
Washington, DC. The meeting is '
scheduled to begin at 8:00 a.m. and end
at 4:00 pim. Attendance is open to the
public. The agenda, which includes
docketed rulemakings where indicated,
is expected to be as -follows:

1. Approval of mintues from March
1988 TSAC 'meeting

2. Reports on the following items:-
(a) Licensing of Pilots (CGD 84-060).
(b) Inland Radar Observer Courses.
(c) Assistance Towing Licensing (CGD

87-017).
(d) Licensing of Maritime Personnel

(CGD 81-059).
(e) Intervals for Required Internal

Examination and Hydrostatic Testing of
Pressure Vessel 'Type Cargo Tanks
(CGD 85-01).

(f) Drydock and Tailshaft
Requirements. .

(g) Hazardous Substances Regulations
(CGD 8-034).

(h) Tankerman Requirements ICGD
79-116).
(i) Regulations Implementing Annex V

(CGD 88-002).
(j) Special Area Designation of Gulf of

Mexico.
(k) IMO/MARPOL Initiatives,
() IMO Status Report: Global

Maritime Distress and Safety Systems.
(in) ABS Towing Rules Questionnaire.
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(n) Operating a Commercial Vessel
While Intoxicated (CGD 84-009).

(o) Drug Detection for Merchant
Marine Personnel (CGD 86-067).

(p) Mandatory Alcohol and Drug
Testing Following Serious Marine
Incident (CGD 86-080).

(q) OSHA's Proposed Benzene
Standard. *

(r) Air/Vapor Quality Control/
Recovery.

(s) NAV Rules Update.
(t) Any other matter properly brought

before the Committee. Where
appropriate, reports on the above items
may be followed by TSAC discussion,
deliberation, and recommendations
concerning these subjects, including
rulemaking projects.

3: Summary of Action items.
4.-Adjournment.
With advance notice, and at the

discretion of the Chairman, if time
permits, members of the public may
present oral statements at the meeting.
Persons wishing to present oral
statements should notify the Executive
Director of TSAC no later than the day
before the meeting. Written statements
or materials may be submitted for
presentation to the Committee. To
ensure distribution to each member of
the Committee, 30 copies of written
material should be submitted to the
Executive Director no later than 26 July
1988.
FOR FURTHER INFORMATION CONTACT.
CDR R. J. Asaro, Executive Director,
Towing Safety Advisory Committee,
U.S. Coast Guard (G-MP-3),
Washington,_DC 25093-0001, (202) 267-
0449.

Dated: June 21. 1988.
R. 1. Asaro,
Commander, U.S. Coast Guard, Executive
Director, Towing Safety Advisory Committee.
[FR Doc;88-14424 Filed 6-24-88; 8:45 am]
BILUNG CODE 4910-14-M

[CGO 88-0471

Towing Safety Advisory Committee;
Meeting of Subcommittees

AGENCY: Coast Guard, DOT.
* ACTION: Notice of meetings.

SUMMARY: Pursuant to section 10(a)(2) of
the Federal Advisory Act (Pub. L. 92-
463; 5 U.S.C. App. I), notice is hereby
given of a meeting of all Subcommittees
of the Towing Safety Advisory
Committee (TSAC). The subcommittee
meetings will be held on July 27,1988 in
Room 344Z-44-46 of the Department of
Transportation Headquarters (NASSIF)
Building, 400 7th Street, SW.,
Washington, DC. The meeting will begin
at 1:30 p.m. and end at 4:00 p.m. The
agenda for the meeting consists of the
following items:

1. Call to Order..
2. Discussion of the Following topics:
(a) Personnel Manning and Licensing.
(b) Tug-Barge Construction,

Certification and Operations.
(c) Port Facilities and Operations.
(d) Personnel Safety and Work, Place

Standards.
(e) Miscellaneous:
(1) Air Quality/Vapor Control/

Recovery.
(2) NAV Rules Update.
3. Presentation of any new items for

consideration of the Subcommittees.

4. Adjournment.
Attendance is open to the interested

public. Members of the public may
present oral or written statements at the
meeting.

FOR FURTHER INFORMATION CONTACT:.
CDR R.J. ASARO, Executive Director,
Towing Safety Advisory Committee,
U.S. Coast Guard (G-MP-3),
Washington, DC 20593-0001, (202) 267-
0449.

Dated: June 21, 1988.
R.I. Asaro.
Commander, U.S. Coast Guard, Executive
Director, Towing Safety Advisory Committee.
[FR Doc. 88-14425 Filed 6-24-88. 8:45 am]
BILUNG CODE 4910-14-

Maritime Administration

Initial Inventory of U.S-Flag Launch
Barges

AGENCY: Maritime Administration, DOT.
ACTION: Initial inventory of launch

.barges, reported as of March 2, 1988.

SUMMARY: Pursuant to section 1(b)(2) of
Pub. L. No. 100-329, enacted June 7, 1988,
the following initial inventory of U.S.-
flag launch barges, reported as of March
2, 1988, is being published. Identification
of those that are qualified to engage in
the coastwise trade is in process, as
well as the name and address of the
person to whom inquiries concerning
such vessels may be made. This
additional data will be included in
subsequent publications of an updated
inventory mandated by section 1(b)(3) of
the statute.

REPORTED U.S.-FLAG LAUNCH BARGES

Built Leng Reported Ratio
Owr Approx LX B X D Estimated dis-Current Depth lancWT ue cubic fetdisplace lauhlregnstry feel nfull load place/Indexregistry Country Year Beam GRT DWT capacity

cap.

1 KSC 700 .............. Kaiser ........ U.S. Korea .................. 1985 700 182 40 42,727 50,000 40,200 5,096,000 116,480 2.
2 Intermac 650... McDermott . U.S. Japan ................... 1980 650 170 40 26,834 40,000 40.200 4,420,000 101,029 2.5
3 Intermac 627... do ........ U.S. South Korea . 1978 580 160 36 ................. 22,800 3,340,800 76,361 3.3
4 Intermac 600 ............ do .................. U.S. Japan ........ 1 973 500 120 33 15,189 15,600 15,600 1,980,000 45,257 2.9
5 Oceanic 93 . do...........S.. o do........1 976 450 150 30 11,676 .................. 14,700 2,025,000 46,286 3.1
6 MWB-403..... MWB, INC ........... S. United States .1 979 400 105 25 9,561 17,954, 6,300 1,050,000 23,718 3.8
7 BAR 267 ............. Brown & Root... U.S. ...... do .................. 1968 380 100 25 8,136 ................. 5,900 950,000 21,714 3.7
8 SF-4000 .......... Santa Fe ............. U.S. Taiwan ................ 1978 400 100 25 9,028 12,000 5,400 1,000,000 22,857 4.2
9 Oceanic 91 ........ McDermott .......... VS. United States ...... 1964 402 90 22 .................. .4,500 4,500 795,960 18,193 4.0

10 Bar 398 ............... Sause .................. U.S. do ................... 1976 304 90 22 2,975 .................. 3,100 601,920 13,758 4.4
11 Intermac 404 . McDermott .......... U.S. do ................... 1976 300 90 20 .................. 3,100 540,000 12,343 4.0
12 Bar 397 .............. Brown & Root ..... U.S ...... do ................... 1979 300 90 20 3,310...........3,100 540,000 12,343 4.0
13 Launcher 500. Sidmar ................. U.S ..... do ................... 1982 315 90 19 4,908 .................. 3,100 538,650 12,312 4.0
14 Tideland 021. McDermott .......... U.S. do .......... NA 240 72 17 2,180 ................. 2,700 393,760 6,715 2.5

Average 3.5

Sources:
(1) Ocean construction loctor, December, 1987
(2) Barnett & Casbarian, Naval Arch.
(3) American Bureau of Shipping.
(4) Akin, Gump, Strauss, Hauer & Feld.
(5) MARAD Office of Domestic Shiping
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In addition, one operator has as launch vessels but which it for that purpose. The barges in question
recommended including in the inventory represents could readily be reconfigured are identified below:
certain barges not presently configured

CROWLEY BARGES JACKET LAUNCHING CAPABILITY

Owner

Crowley ..........................................
Do .......................
Do ...................................
Do .......................
Do ...........................................
Do ................ ......
Do ............. ............
Do ........ ............................
Do ..........................................
Do ....................................
Do .......................................
DO .................................
Do .... ..............................
Do ....................................
Do ...........................................
Do ..........................................
Do ...........................................
Do ................................. .
Do ... .........................................

Do ................................. .
Do ..........................................
Do ........................
Do .......................
Do ........................
Do ...........................
Do ....................
Do ......................
Do .......................
Do ..........................................
Do ................
Do .................. ..................... ...
Do ................. . .......

Do ...........................................

Do ...........................................

Do- .........................................

Do ............... .................. ,.........

Do .........................................

Do .........................................Do .........................................
Do ...........................................

Barge name

Cordova ................................
Juneau ...........................................................
Kenai ..................................
Ketchikan.... ..............................................
Kodiak ................................
McKinley ........................................
Nikiski ..... ...................................................
Palmer ............................................................
Malolo ................................
Isla Bonita .............................
Isla Del Sol ... .................... .........................
St. Thomas ..........................................................
Barge 400 ............................................................
Barge 406 ......................................................
Barge 407 ...........................................................
Barge 408 ............................................................
Barge 409 ....................................................
Barge 410 ................................... ......
Barge 411 ................... ..........
Barge 414 .............................
Barge 415 .........................................................
Barge 416 ......................................................
Barge 417 ............................................................
Barge 419 .............................
Barge 420 .............................
Lanai .............................................................
Molokai ................................................................
Barge 450-2 .................................... : .....
Barge 450-3...................................................
Barge 450-4 ...............................................
Barge 450-6 ............................................
Barge 450-7 .................................................
Barge 450-8 ........................................................
Barge 450-9 .................................................
Barge 450-10 .....................................................
Barge 450-11 .....................................................
Barge 500-1 .......................................................
Barge 500-2 ............................
Barge 500-3 ........................................................
Barge 500-4 ...................................................

Length Breadth Depthe (feet/ (feet)(teet) inches) (et

Jacket
launch

(ap-
prox.)

4.900
4,900
4,900
4,900
4,900
4,900
4,900
4,900
4,900
6,600
6,600
6,600
6,600
6,600
6,600
6,600
6,600
6.600
6,600
6,600
6,600
6,600
6,600
6.600
6,600
8,000
8,000
68000
8,000
6,000
8.000
8,000
8,000
8,000
8,000
6,000
8,500
8,500
8,500
8,500

Built-locationlyear

Beth., SF/1969.
Beth., SF/1970.
Beth., SF/1968.
Beth., SF/t970.
Beth., SF/1965.
Beth., SF/1969.
Beth., SF/19.68.

Do.
Do.

Beth., SF/1974."
Do.

Todd, Houston/1970.
Beth., SF/1970.
Beth., SF/1974.

Do.
Do.
Do.
Do.
Do.

Beth., SF/1975.
Do.
Do.
Do.
Do.
Do.

Beth., SF/1976.
Do.
Do.
Do.
Do.

FMC, Porland/1961.
Do.

Beth., SF/1981.
Do.

FMC, Portland/1981.
FMC, Portland/t962.

Do.
FMC, Porttand/t 983.

Do.
Do.

Public comment is invited on the addition to those listed above. All such
completeness and accuracy of the comments should be filed in triplicate
foregoing inventory, particularly with the Secretary, Maritime
information as to coastwise Administration, Room 7300, Nassif
qualification, and on the proposal to Building, 400 Seventh Street, SW.,
include vessels capable of being readily Washington, DC 20590 by 5:30 p.m. on
converted to launch barges with July 15,19B8.
identification of any such vessels in

By Order of the Maritime Administrator.
Date: June 23, 198.

James E. Saar,
Secretary, Maritime Subsidy Board.
[FR Doc. 88-14553 Filed 6-24-88; 8:45 am)
BILLING CODE 4910-81-M

24166



24167

Sunshine Act Meetings Federal Register
Vol. 53, No. 123

Monday. June 27, 1988

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

FEDERAL ENERGY REGULATORY
COMMISSION
June 22, 1988.

The following notice of meeting is
published pursuant to section 3(a) of the
Government in the Sunshine Act (Pub. L.
94-409), 5 U.S.C. 552B:
TIME AND DATE: June 29, 1988, 10:00 a.m.

PLACE: 825 North Capitol Street, NE.,
Room 9308, Washington, DC 20426.

STATUS: Open.
MATTERS TO BE CONSIDERED: Agenda.

"Note.-Items listed on the agenda may be
deleted without further notice.

CONTACT PERSON FOR MORE
INFORMATION: Lois D. Cashell, Acting
Secretary, Telephone (202) 357-400,

This is a list of matters to be
considered by the Commission. It does
not include a listing of all papers

- relevant to the items on the agenda;
however, all public documents may be
examined in the Public Reference Room.

Consent Power Agenda, 880th Meeting-June
29,1988, Regular Meeting (10:00 a.m.)

CAP-1.
Project No. 96-012, Pacific Gas and Electric

Company
CAP-2.

Project No. 619-009, Pacific Gas and
Electric Company

CAP-3.
Docket No. UL88-23-001, City of Seattle,

Washington
CAP-4.

Project No. 9874-001, Michiana Hydro
Electric Power Corporation

CAP-5.
Project No. 9690-003, Orange and Rockland

Utilities, Inc.
Proje.ct No. 9754-002, Rio Hydroelectric

Associates. Inc.
CAP-6.

Project Nos. 7791-003, 8235-003 and 8915-
002, Hydroelectric Development, Inc.

CAP-7.
Project No. 9951-001, Adirondack Hydro

Development Corporation
CAP-8.

Project Nos. 9009-001 and 002, Pan Pacific
Hydro, Inc.

CAP-9.
Omitted

CAP-1O.
Project No. 10226-001, Town of

Summersville, West Virginia
Project No. 10227-001, City of Manassas,

Virginia

CAP-11.
Project No. 2803-001, Pennsylvania

Hydroelectric Development Corporation
CAP-12.

Docket No. ER88-303-001, Bangor Hydro-
Electric Company

CAP-13.
Docket Nos. ER86-368-018, ER8--368-005,

ER86-638-001, ER86-638-002 and ER86-
709-002, El Paso Electric Company

CAP-14,
Docket No. ER88-316-O01, Commonwealth

Edison Company
CAP-15.

Docket Nos. ER85-204-008 and ER85-603-
006, South Carolina Generating
Company, Inc.

CAP-16.
Docket No. ER83-657-003, Houston Lighting

and Power Company
CAP-17.

Docket No. ER88-330-000, Idaho Power
Company

CAP-l8.
Docket No. ER88-151-000, Canal Electric

Company
CAP-19.

Docket No. ER86-570-002, Idaho Power
Company

Docket Nos. EL87-8-O1 and EL87-8-OO3,
Pacific Power and Light Company

CAP-20.
Docket No. QF87-548-000, Tarkington

Independent School District
CAP-21.

Docket No. RE81-35-002, Boston Edison
Company

CAP-22.
Docket No. EL88-14-000, James E. O'Neil,

Attorney General of the State of Rhode
Island and the Rhode Island Division of
Public Utilities and Carriers v. Montaup
Electric Company

Consent Miscellaneous Agenda

CAM-1.
Docket No. RM87-24-000, Procedures for

the Assessment of Civil Penalties under
section 31 of the Federal Power Act

CAM-2.
Docket No. RM87-13-000, Implementation

of section 8 of the Electric Consumers
Protection Act of 1986; Hydroelectric
Applicants with Projects at a New Dam
or Diversion Seeking Benefits under the
Public Utility Regulatory Policies Act of
1978

CAM-3.
Docket No. RM87-15-000, Regulations

Implementing the National
Environmental Policy Act of 1969

CAM-4.
Docket No. RM88-23-000, Deletion of

§ § 2.51, 2.100 and 2.101 of the
Commission's Regulations

CAM-5.
Docket No. IN86-5-009, Mobil Exploration

and Producing North America, Inc.
CAM-6.

Docket No. GP87-72-000, West Virginia
Department of Energy, Oil and Gas
Division

Consent Gas Agenda

CAG-1.
Docket Nos. TQ88-2-9-000 and TM88-1-9-

000, Tennessee Gas Pipeline Company
CAG-2.

Docket No. RP88-187-00, Columbia Gas
Transmission Corporation

CAG-3.
Docket No. RP88-184-000, El Paso Natural

Gas Company
CAG-4.

Omitted
CAG-5.

Docket Nos. RP88-150-000, 001 'and TA88-
5-42-000, Transwestern Pipeline
Company

CAG-6.
Docket Nos. TA88-4-33-000 and RP88-136-

000, El Paso Natural Gas Company
CAG-7.

Docket No. TA88-3-8-000, South Georgia
Natural Gas Company

CAG-8.
Docket Nos. RP88-140-001 and TQ88-2-5-

000, Midwestern Gas Transmission
Company

CAG-9.
Docket No. TQ88-2-37-000, Northwest

Pipeline Corporation
CAG-10.

Docket Nos. TM88-3-20-000 and RP88-188-
000, Algonquin Gas Transmission
Company

CAG-11.
Docket No. RP88-178-000, Algonquin Gas

Transmission Company
CAG-12.

Omitted
CAG-13.

Docket Nos. RP88-165-000 and TQ88-1-4-
000, Granite State Gas Transmission, Inc.

oCAG-14.
Docket No. RP88-180-000, Trunkline Gas

Company
CAG-15.

Docket No. RP88-44-004, El Paso Natural
Gas Company

CAG-10.
Docket'No. RP88-181-000, Sea Robin

Pipeline Company
CAG-17.

Docket No. RP88-95-001, Canyon Creek
Compression Company

CAG-18.
Docket No. RP87-86-003, KN Energy, Inc.

CAG-19.
Omitted

CAG-20.
Docket No. RP86-35-011, Great Lakes Gas

Transmission Company
CAG-21.

Omitted
CAG-22.

Docket No. RP85-193-004, North Penn Gas
Company
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CAG-23,
Docket Nos. RP87-78-033, RP87-78-034 and

CP88-258-000, Penn-York Energy
Corporation

CAG-24,
Docket No. ST88-2205-00, Llano, Inc.

CAG-25.
Docket No. TA88-4-29-001.

Transcontinental Gas Pipe Line
Corporation

CAG-Z6.
Docket Nos. RP88-47-003 and RP88-47-004,

Northwest Pipeline Corporation
CAG-27.

Docket No. RP88-ll2-001, Inter-City
Minnesota Pipelines Ltd., Inc.

CAG-28.
Docket Nos. RP88-93-004 and RP88-40-002,

Questar Pipeline Company
CAG-29.

Docket No. TA88-2-8-02, South Georgia
Natural Gas Company

CAG-30.
Docket Nos. RP88-95-000. RP88-95-001 and

RP88-95-002, Canyon Creek
Compression Company

CAG-31.
Docket Nos. RP88-14-002 and TA88-1-7-

005, South Carolina Pipeline Corporation
v. Southern Natural Gas Company

CAG-32.
Docket Nos. RP86-32-009, RP,6-68-4o,

RP86-155--06, RP87-33-009, TA87-3-43-
002 and 004 and TA88-1-43-003,
Williams Natural Gas Company

CAG-33.
Docket No. RP88-27-007, United Gas Pipe

Line Company
CAG-34.

Docket Nos. ST85-2-002, ST85-468-002,
ST85-471-002, ST85-475-002, ST85-647-
002, ST85-621-002, ST85-1145-002, ST85-
513-002, ST85-624-002 and ST85-708-
002, Gulf South Pipeline Company

CAG-35.
Docket Nos. TA88-1-22-000 and TA88-1-

22-001, CNG Transmission Corporation
CAC-36.

Docket Nos. RP86-165-002 through -004
and RP86-166-o00 through -003,
Kentucky West Virginia Gas Company

CAG-37.
Docket No. RP88-71-001, El Paso Natural

Gas Company
CAG-38.

Docket No. RP87-26-028, Tennessee Gas
Pipeline Company

CAG-39.
Docket Nos. RP88-68-003 and RP87-7-033,

Transcontinental Gas Pipe Line
Corporation

CAG-40.
Omitted

CAC-41.
Omitted

CAG-42.
Docket No. RP88-130-001, Western

Transmission Corporation
CAG-43.

Docket No. ST79-23--005, Louisiana
Intrastate Gas Corporation

CAG-44.
Docket No. ST81-260-011, Enogex, Inc.

CAG-45.
Omitted

CAG-46.

Docket No. TA84-1-53-018, KN Energy, Inc.
CAG-47.

Omitted
CAG-48.

Docket No. RI88-27-000, Tenneco Oil
Company

CAG-49.
Docket Nos. C173-334-001 and C173-476-

001, Mobil Exploration and Producing
North America, Inc.

Docket Nos. C174-610-001 and C180-133-
002, Mobil Oil Exploration and Producing
Southeast, Inc. v. ANR Pipeline Company

CAG-5o.
Docket No. CI88-381-001, Maxus

Exploration Company
CAG-51.

Omitted
CAG-S2.

Docket No. C188-253-000, MM Resources,
Inc.

CAG-53.
Docket No. C188-59-000, Conoco, Inc.,

Cities Service Oil and Gas Corporation,
Texaco Producing, Inc. and AGIP
Petroleum Company, Inc.

CAG-54.
Docket No. CP88-3289-001,

Transcontinental Gas Pipe Line
Corporation

CAG-55.
Docket No. CP88-12-00i, Columbia Gas

Transmission Corporation
CAG-5.

Docket No. CP88-207-001, Panhandle
Eastern Pipe Line Company

CAG-57.
Docket No. CP88-8-00i, Great Lakes Gas

Transmission Company
CAG-58.

Docket No. RP88-13-001, James River
Corporation of Nevada v. Northwest
Pipeline Corporation

Docket Nos. CP88-111-001 and CP87-328-
002, Northwest Pipeline Corporation

CAG-59.
Omitted

CAG-80.
Docket No. CP84-183-004, Transcontinental

Gas Pipe Line Corporation
CAG-61.

Docket No. CP88-146-001, Placid Oil
Company

CAG-62.
Docket No. CP87-175-000, Texas Eastern

Transmission Corporation
CAG-63.

Docket Nos. CP84-441-020 and CP80-65-
060, Tennessee Gas Pipeline Company

CAG-64.
Omitted

CAG-65.
Omitted

CAG-66.
Docket No. CP87-490-000, Northern

Natural Gas Company, Division of Enron
Corp.

CAG-07.
.Docket No. CP68-245-oo1, Tennessee Gas

Pipeline Company
CAG-68.

Docket No. CP88-282-000, South Georgia
Natural Gas Company

CAG-69,'
Docket No. CP87-445-000, Arkla Energy

Resources, a Division of Arkla, Inc.

CAG-70.
Docket No. CP87-492-000, Algonquin Gas

Transmission Company
CAG-71.

Docket No. CP88-147-000, MIGC, Inc.
CAG-72.

Docket No. CP88-283-000, Canyon Creek
Compression Company

CAG-73.
Omitted

CAG-74.
Docket No. CP87-524-000, Texas Gas

Transmission Corporation
CAG-75.

Docket No. CP88-205-000, Williams
Natural Gas Company

CAG-76.
Omitted

CAG-77.
Omitted

CAG-78.
Docket No. CP73-184-002, Colorado

Interstate Gas Company, a Division of
Colorado Interstate Company

Docket No. C173-485-002, CIG Exploration,
Inc.

CAG-79.
Docket No. IN83-1-000, Amoco Production

Company, Monsanto Oil Company, Shell
Oil Company, Kirby Exploration
Company, Champlin Petroleum Company
and Exxon Corporation

I. Licensed Project Matters

P-i.
Project No. 2959-000, City of Seattle,

Washington
Project No. 5305-001, Western Power, Inc.
Project No. 5853-000, Western Hydro

Electric, Inc.
Project Nos. 6220-001 and 6221-000,

Weyerhauser Company
Project No. 6310-000, Gull Industries, Inc.

Order addressing the stayed licenses and
license applications examined in the
Final Environmental Impact Statement
prepared for the Snohomish River Basin,
Washington.

P-2.
Project No. 1250-001, City of Pasadena

Water and Power Department. Order
addressing the application for new
license filed by the City of Pasadena,
California.

I. Electric Rote Matters

ER-1
Docket No. ER88-302-00, Pacific Gas sand

Electric Company. Order determining
whether the provisions of an
interconnection agreement relating to
reserved transmission service,
coordination service control area service
and other charges are just and
reasonable.

ER-2.
Docket.No. ER84-348-001, American

Electric Power Service Corporation.
Opinion and order determining whether
the terms and conditions of the
transmission equalization agreement are
reasonable.

Miscellaneous Agenda

M-1.
Reserved
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M-2.
Reserved

M-3.
Docket No. RW87-16-001, Abandonment of

Sales and Purchases of Natural Gas
Under Expired Terminated, or Modified
Contracts. Order on- requests for
rehearing and clarification.

M-4.
Docket Nos. C!87-548-01, CI87-558-00m,

C188-157-001 and C188-154-O1, Conoco
Inc. Order on rehearing regarding
limited-term certificates and permanent
abandonment.

M-5.
Docket No. Ci84-10-007, Felmont Oil

Corporation and Essex Offshore, Inc.
Order on rehearing regarding validity of
abandonment policy.

L Pipeline Rate Matters
RP-1.

Docket No. IS87-14-0, et ol., Buckeye
Pipe I.Ine Company. Interlocutory
appeals concerning confidential
treatment of oil pipeline cost data
produced under protective order.

RP-2.
'Omitted

II. Producer Matters
CI-I.

Reserved

I1. Pipeline Certificate Matters
CP-1.

(A) Docket No. CP87-451-07, Northeast
U.S. Pipeline Projects

Docket Nos. CP85-294-O00, CP85-190-000,
CP85-19g-001 and CP85-190-002,
Transcontinental Gas Pipe Line
Corporation. Order on additional
discrete projects.

(B) Docket Nos. CP87-131-00 and CP87-
131-001, Tennessee Gas Pipeline
Company. Order on Phase I facilities for
Niagara Spur Expansion.

Lois D. Cashell,
Acting Secretary.
[FR Doc. 88-14528 Filed 6-23-88; 2:51 pm)
BILLING CODE 6717-01-

FEDERAL DEPOSIT INSURANCE
CORPORATION
Agency Meeting

Pursuant to the provisions of the
"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given that
at 2:13 p.m. on Tuesday, June 21, 1988,
the Board of Directors of the Federal
Deposit Insurance Corporation met in
closed session to consider the following
matters: I

Recommendation regarding the liquidation
of a bank's assets acquired by the
Corporation In its capacity as receiver,
liquidator, or liquidating agent of those
assets:
Case No. 47,053 (Amendment),

Knoxville Consolidated OffIce, Knoxville,
Tennessee

Requests for assistance pursuant to section
13(c) of the Federal Deposit Insurance Act.

Matters relating to the possible closing of
certain insured banks.

Matters relating to an assistance agreement
pursuant to section 13(c) of the Federal
Deposit Insurance Act.

In calling the meeting, the Board
determined, on motion of Director C.C.
Hope, Jr. (Appointive), seconded by
Director Robert L. Clarke (Comptroller
of the Currency), concurred in by
Chairman L. William Seidman, that
Corporation business required its
consideration of the matters on less than
seven days' notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
consideredin a closed meeting by
authority of subsections (c)(4), (c)(6),
(c)(8), (c)(9)(A)(ii), (c)(9)(B), and (c)(10)
of the "Government in the Sunshine
Act" (5 U.SC. 552bc)(4), (c)(6), (c)(8),
(c)(9)(A)(ii), (c)(9)(B), and (c)(10)). -

The meeting was held in the Board
Room of the FDIC Building located at
550 17th Street, NW., Washington, DC.

Dated: June 22, 1988.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Deputy Executive Secretary.
[FR Doc. 88-14498 Filed 0-23-88; 11:15 am]
BILLING CODE 8714.01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION
Agency Meeting

Pursuant to the provisions of the
"Government in the Sunshine Act" (5
U.S.C. 552b), notice is hereby given that
at 11:12 a.m. on Wednesday, June 22,
.1988, the, Board of Directors of the
Federal Deposit Insurance Corporation
met in closed session to consider: (1) A
request for assistance pursuant to
section 13(c) of the Federal Deposit
Insurance Act; and (2) matters relating
to an assistance agreement pursuant to
section 13(c) of the Federal Deposit
Insurance Act.

In calling the meeting, the Board
determined, on motion of Director C. C.
Hope, Jr. (Appointive), seconded by
Director Robert L. Clarke (Comptroller
of the Currency), concurred in by
Chairman L. William Seidman, that
Corporation business required its
consideration of the matters on less than
seven days' notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
In a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(4), (c)(6),

RAILROAD RETIREMENT BOARD
Public Meeting

Notice is hereby given that the
Railroad Retirement Board will hold a
meeting on June 30, 1988, 9:00 a.m., at the
Board's meeting room on the 8th floor of
its headquarters building, 844 North
Rush'Street, Chicago, Illinois, 60611. The
agenda for this meeting follows:
Portion Open to the Public
(1) Proposed Disability Regulations.
(2) Setting of FTEs and Organizational

Alignment.
(3) Work Stoppage-Springfield TerminalRailway Company-November 12, 1987.
(4) Board Order 75-1, Restating the

Administrative Organization and
Functions of the Board.

(5) Occupational Disability Standards.
(6) Registration for Unemployment Benefits

' by Mail.
(7) Benefit-Cost Analysis for the Initial

Claims Initiative (ICI) and Employment
Data Maintenance (EDM) Systems.

(8) Reclassification of the Tucson district
office to a full-time base point and the
Phoenix base point to a district office.

(9) Proposed Changes in the RUIA
.Regulations.

Portion Closed to the Public
(A) Appeal from Referee's Denial of Disabled

Widow's Annuity, Barbara A. Rome.
(B) Appeal from Referee's Denial of Disability

Annuity, John J. Banning.
The person to contact for more

information is Beatrice Ezerski,
Secretary to the Board, COM No. 312-
751-4920, FTS No. 386-4920.
. Dated: June 21, 1998.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 88-14449 Filed 6-22-88; 5:05 pm]
BILLING COE 7M005.-0M

TENNESSEE VALLEY AUTHORITY

[Meeting No. 14041

TIME AND DATE: 8 a.m, (EDT), June 29,
1988.
PLACE: TVA West Tower Auditorium,
400 West Summit Hill Drive, Knoxville,
Tennessee.

24169

(c)(8), (c)(9)(A)(ii), and (c)(9)(B) of the
"Government in the Sunshine Act"(5•U.S.C.'552b(c)(4), {c)(P),,(cC(O,

(c)(9)(A)(ii), and (c)(9)(B)).
Themeeting was held in the Board

Room of the FDIC Building located at
550 17th Street, NW., Washington, DC.
. Dated: June 23, 1988.
Federal Deposit Insurance Corporation.
Robert E..Feldman,
Deputy Executive Secretory.
[FR Doc, 88-14539 Filed 6-23-88; 3:07 pm
BILLING CODE 6714-01-M
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STATUS: Open.

Agenda

Approval of minutes of meeting held on-
June 8, 1988.

Action Items

A-Budget and Financing
Al. Modification of the Capital Budget

Financed from Power Proceeds and
Borrowings for Fiscal Year 1988-Condenser
Circulating Water Motor and Pump-
Inspection and Rebuild Unit 2 at Browns
Ferry Nuclear Plant.

B-Purchase A wards
B1. Invitation AA--06367A-Design,

Furnish, and Install a Posttensioning System
at Great Falls Dam.

B2. Amendment to Contracts 68P-84-T1
and 71P65-99,-1 with Westinghouse Electric
Corporation for Fuel Supply for Sequoyah
and Watts Bar Nuclear Plants.

D-Personnel Actions
Dl. Supplement to Personal Services

Contract No. TV-65787A with Merz and
McLellan, Consulting Engineers, Newcastle
Upon Tyne, England, for Performance of
Source Inspection Services When Required
on TVA-Purchased Equipment Being
Manufactured in Europe, Requested by.Office
of Nuclear Power.

D2. Supplement to Personal Services
Contract No. TV-70519A with S.G. Pinney &
Associates, Inc.. Port St. Lucie, Florida, for
Engineering and Technical Support Related to
Nuclear Protective Coating During
Modifications to TVA Nuclear Plants
Requested by office of Nuclear Power.

E-Real'Property Transactions
El. Exchange of Surface Rights Required

for the Completion of Reclamation Program
at the Fabius Coal Mines Located in Jackson
County, Alabama, Involving up to a
Maximum of 700 Acres.

EZ. Sale of Permanent Easement to" United'
Cities Gas Company Affecting 0.05 Acre of
Tellico Rbservoir Land in Loudon County,
Tennesseefor the Construction. Operation,
and Maintenance of a Natural Gas Metering.
and Regulating Facility.

E3. Filing of Condemnation Cases.

F-Unclossified
F1. Supplement to Contract No. TV-67999A

with City of Hardin, Kentucky, Covering
Arrangements for Performance by TVA of
Certain Monitoring Activities Related to the
City's Artificial Wetlands Wastewater
Treatment System.
F2. Contract No. TV-74750A Between TVA

and Alabama Department of Economic and
Community Affairs, Office of Employment,
and Training, to Continue a Training Program
for Unemployed Craftspersons. -

F3. Contract No. TV-74866A Among State
of Alabama Community Colleges in Gadsden,
The University of Alabama, the City, of
Gadsden, and TVA Under Which the Parties
will Cooperate to Continue a Project to
Establish a Joint Research and Training
Center.

F4. Contract No. TV-74867A with Walker
College at Jasper. Alabama, to Establish a
Rural Industrial Incubator Center.

F5. Slipplement to Interagency Agreement
(TV-59928A) Between TVA and Agency for
International Development Covering

Arrangements for TVA's Assistance in the
Bioenergy Program.

F6. Changes in Approval Authorities in
Various TVA Codes.'

FT. Revision to TVA Code Relating to
Designation of Employees to Administer
Affidhvits'andOaths.. - :

-F8; Proposed TVA Code'Relating to
Accounting-Payment Certification.

F9. Changes in Composition- of List of
Agency Officials Authorized to Certify
Vouchers.

*Flo. Recommendation for a Temporary
Increase in the-Severance Pay Rate for
Annual Employees.

*Fll. Proposed Change to the Rules and
Regulations of the Retirement System.

F12. Proposed Changes to the Terms and
Conditions of the Voluntary Retirement
Savings and Investment Plan for Members of
the TVA Retirement System.

*items approved by individual Board
members. This would give formal ratification
to the Board's action.

CONTACT PERSON FOR MORE
INFORMATION: Alan Carmichael, Director
of Information, or a 'member of his 'staff
can respond to requests for information
about this meeting. Call (615) 632--8000, '

Knoxville, Tennessee. Information is
also available at TVA's Washinigton
Office (202) 245-0101.

Dated: June 22, 1988.
W.F. Willis,
General Manager.
[FR Doc. 88-14494 Filed 6-23-88; 10:59 am]
BLUNO CODE s120-01-
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Corrections Federal Register

Vol. 53, No. 123

Monday, June 27, 1988

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents and. volumes
of the Code of Federal Regulations.
These 'corrections are prepared by the
Office of the Federal Register. Agency
prepared corrections are issued as signed
documents and appear in' the appropriate
document categories elsewhere in the
issue.

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[CA 943-08-4220-10;, CA 17849]

Proposed Withdrawal and Opportunity
for Public Meeting; California

Correction

In notice document 88-11820
appearing on page 19055 in the issue of

.Thursday, May 26, 1988, make the
following correction:

In the second column, under T. 11 N.,
R. 2 W., in Sec. 10, the second line
should read "S'AS/hS'".

BILLING CODE 150540"

DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

29 CFR Part 505

Labor Standards on Projects or
Productions Assisted by Grants From
the National Endowments for the Arts
and Humanities

Correction

'Wednesday, June 22, 1988, make the
following corrections:

1. On page 23540, in the second
column, in the first complete paragraph,
in the 2nd and 18th lines, "of" should.
read "on".

2. On page 23541, in the first column,
in the second complete paragraph, in the
third line, "my" should read "by".

§ 505.5 [Corrected] -

3. On page 23543, in the third column,
Sin. § 505,.5(b)(1}(iv), in the second line,

"weekly" was misspelled.
BILLING CODE 1S05-41-O

In rule document 88-13931 beginning
on page 23540 in the issue of
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DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services

34 CFR Parts 361 and 365

The State Vocational Rehabilitation
Services Program and the State
Independent Living Rehabilitation
Services Program -

AGENCY: Department of Education.

ACTION: Notice of intent to regulate.

SUMMARY: The Secretary of Education
provides notice that the Department
intends to amend the regulations
implementing the State Vocational
Rehabilitation Services Program and the
State Independent Living Rehabilitation
Services Program authorized under
Titles I and VII, Part A of the
Rehabilitation Act of 1973, as amended,
in order to reduce regulatory burden in
accordance with the Department's
Regulatory Program.

DATES: All comments, suggestions, or
recommendations in response to this
notice must be received on or before
August 26, 1988.
ADDRESSES: All comments concerning,
this notice should be addressed to Mr.
Mark Shoob, Rehabilitation Services.
Administration, Department of
Education, Mary E. Switzer Building,

Room 3036, 330 C Street, SW..
Washington, DC 20202.
FOR FURTHER INFORMATION CONTACT:
Mr. Mark Shoob, telephone (202) 732-
1402.
SUPPLEMENTARY INFORMATION: The
revision of Rehabilitation Services
Administration regulations in 34 CFR
-Part 365 is included in the Department's
Regulatory Program for 1985,1987, and
1988. These regulationsincorporate by
cross-reference many regulations in 34
CFR Part 361. Both parts contain
numerous requirements that are
authorized but not mandated by statute.
Some of the provisions are written in a
verbose and unclear way. The purpose
of regulatory revision would be to
improve the administration and
effectiveness of these two programs by
(1) removing or amending non-statutory
requirements if they impose burdens on
grantees that outweigh their
programmatic usefulness or beneficial
effects, (2) placing discretion at the State
and local level if practicable and
appropriate, and (3) clarifying essential
requirements that areworded in an
overly prescriptive and confusing way.

The Department is publishing this
notice of intent to regulate to give
interested parties an opportunity to
consider the types of burden reduction
that would most improve program
efficiency and effectiveness and to
suggest particular regulatory provisions

that warrant removal or revision, prior
to the publication of specific proposed
regulations. Examples of the kinds of
regulatory burdens that would be
addressed in a notice of proposed
rulemaking are: (1) Regulations that
impose paperwork and reporting
requirements that are not compelled by
statute and may be onerous, such as the
requirement that State plans include
charts showing the organizational
structure of the State vocational
rehabilitation agency and the
requirement that written agreements be
entered into if State vocational
rehabilitation agencies participate in
cooperative programs or joint projects
with other State agencies; (2) regulations
that impair State administrative
discretion by requiring adherence to
specific Federal standards rather than
simply requiring States to establish
standards or promulgate necessary
regulations; and (3) regulations that may
heed simplification and clarification.
such as the definition of "state and local
funds" and the scope of allowable
'maintenance payments under the
vocational rehabilitation program.

(Authority: 29 U.S.C. 711(c) and 796 a-d-1)
Dated: June 21, 1988.

William J. Bennett,
Secretary of Education.
[FR Doc. 88-14337 Filed 6-24-88; 8:45 aml
BILUNG CODE 4000-1-M
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* DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61,141, and 143

[Docket No. 256271

Regulatory Review of Pilot and Flight
Instructor, Pilot School, and Ground
Instructor Certification Rules

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of public hearings.

SUMMARY: This notice announces two
public hearings to solicit information
from the public for a regulatory review
of aircraft pilot and flight instructor,
pilot school, and ground instructor
certification rules. Specific topics to be
addressed during the hearings appear in
this notice under the section entitled
"Topics for Discussion." Topics not
listed in this notice will be considered if
there is sufficient interest and sufficient
time available for consideration of the
topic. The'information and views
learned at these hearings will be used
by the FAA to review the existing
regulations and to explore regulatory
alternatives for issues raised during the
hearings.
DATES: The public hearings will be held
on July 26 and July 27, 1988 in
Washington, DC and on August 3 and
August 4, 1988 in Oshkosh, Wisconsin.
ADDRESSES: The public hearings will be
held at the following locations:

(1) July 26 and 27, 1988, from 9:00 a.m.
to 3:00 p.m., at the Federal Aviation
Administration Building, Third Floor
Auditorium, 800 Independence Avenue,
SW., Washington, DC 20591.
Registration will begin at 8:00 a.m. on
each day of the hearing.

(2) August 3 and 4, 1988, from 7:00 p.m.
to 10:00 p.m., at the Federal Aviation
Administration Building, Wittman Field,
Oshkosh, Wisconsin 54901. Registration
will begin at 6:00 p.m. on each day of the
hearing.
FOR FURTHER INFORMATION CONTACT:
Requests to present a statement at a
hearing or questions about the logistics
of the hearings should be directed to
Linda Williams, Safety Regulations
Division (APR-200), Office of Program
and Regulations Management, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-9685.

Questions concerning the subject
matter of the hearings should be
directed to John Lynch, or Edna French
(Manager), Project Development Branch
(AFS-850), General Aviation and

Commercial Division, Office of Flight
Standards, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-8150.
SUPPLEMENTARY INFORMATION:

Participation at a Hearing
Each person who wishes to present a

statement at a hearing should direct the
request, and submit a copy of any
written material to be presented orally
during a hearing, to the person listed in
the section entitled "FOR FURTHER
INFORMATION CONTACT." A request to
present a statement and a copy of
written material to be presented orally
during the first hearing must be received
by the FAA on or before July 15, 1988. A
request to present a statement and a
copy of written material to be presented
orally during the second hearing must be
received by the FAA on or before July
19,1988. Each person making a request
to present a statement and submitting
written material should indicate which
hearing they wish to attend and should
provide an estimate of the time needed
for the oral presentation. Requests to
present a statement that are received
after the deadlines contained in this
notice will be accepted if there is time
available during the hearing; however,
the names of those individuals may not
appear onthe written agenda. Following
receipt of material to be presented at a
hearing, the FAA will develop an
agenda that will be available at the
hearing. In order to accommodate as
many speakers as possible, the amount
of time allocated to each speaker may
be less than the amount of time
requested. Persons who are unable to
attend the hearings may mail their
comments, in duplicate, to the Federal
Aviation Administration, Office of the
Chief Counsel, ATTN: Rules Docket
(AGC-204), Docket No. 25627, 800
Independence Avenue SW.,
Washington, DC 20591. Persons unable
to attend the hearings also may deliver
their comments, in duplicate, to the
Federal Aviation Administration, Rules
Docket, Room 915G, 800 Independence
Avenue SW., Washington, DC 20591.
Comments that are mailed or delivered
to the FAA must be marked "Docket No.
25627." Comments may be Inspected at
Room 915G between 8:30 a.m. and 5:00
p.m., Monday through Friday (excluding
Federal holidays].

Background
In 1962, Part 20 of the Civil Air

Regulations, entitled "Pilot and
Instructor Certificates," was recodified
as Part 61 of the Federal Aviation
Regulations, "Certification: Pilots and
Flight Instructors" (27 FR 7955; August

10, 1962). The last major revision of Part
61 was completed in 1973 (38 FR 3156;
February 1, 1973).

"Airman Agency Certificates," Part 50
of the Civil Air Regulations, was
recodified as Part 141, "Pilot Schools"
(27 FR 6656; July 13, 1962). The last
major revision to Part 141 was
completed in 1974 (39 FR 20146; June 6,
1974); since then, Part 141 has been
amended only once (47 FR 460M4;
October 14, 1982).

The rules pertaining to ground
instructors, Part 51 of the Civil Air
Regulations, were recodified as Part 143,
"Ground Instructors" (27 FR 6661; July
13,1962). Four amendments of Part 143
have been adopted; the last of these
amendments was promulgated in 1971
(36 FR 2864; February 11, 1971). Since
1973, 19 amendments to Part 61 have
been promulgated to meet the needs of
the aviation industry in an increasingly
complex and demanding environment.
In addition, approximately 3,000
individuals and organizations have filed
petitions for exemption with the FAA
since 1974. The FAA also has received
numerous petitions for rulemaking and
letters from the public regarding the
regulations contained in Part 61. The
FAA believes that the great number of
public requests, together with
technological advances in aircraft,
training equipment, and air traffic
control procedures, necessitate a review
of Part 61 and, because of their
dependent nature, a review of Part 141
and Part 143.

These hearings constitute the first of
two phases to review the pilot and flight
instructor, pilot school, and ground
instructor certification rules. Information
obtained at the hearings will enable the
FAA to evaluate the existing regulations
in terms of policy and safety
considerations that have surfaced since
the last major regulatory review. The
first phase of the regulatory review
process will focus on immediate
concerns, National Transportation
Safety Board (NTSB) recommendations
to the FAA, the issues in past petitions
for rulemaking, and requests for
exemption received from the public.
After the public hearings, the FAA will
begin a regulatory review that will
include a major research effort by the
FAA to determine and establish
certification standards commensurate
with long-range regulatory needs. As
part of the regulatory review, the FAA
intends to conduct two analyses. The
data and factual information developed
in the first analysis will be used to
identify pilot and instructor certification
tasks andthe underlying knowledge,
skills, and abilities necessary to operate
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different categories, classes, and types
of aircraft in today's environment. The
objective of the first analysis is to
support FAA decision-making
concerning the following subjects:

1. Evaluation of the rules of Parts 61,
141, 143, and revision of the rules, if
appropriate.

2. Definition of written and
performance testing requirements for
certificates and ratings issued by the
FAA.

3. Guidance to the aviation industry in
developing pilot and instructor training
programs.

Data and information gained from the
first analysis will be placed in the public
docket and be available to the public
and the aviation industry. An action
plan, which describes, in detail, the
methodology to be used by the FAA
during the first analysis, has been
placed in Docket No. 25627. Any person
may examine the docket at the Rules
Docket, Federal Aviation
Administration, Room 915G, 800
Independence Avenue SW.,
Washington, DC 20591, between 8:30

,a.m. and 5:00 p.m., Monday through
Friday (excluding Federal holidays).

The data and information developed
in the second analysis will be used by
the FAA to identify performance
requirements, human factor elements,
and training requirements for
professional or air carrier flight crews
through the year 2000 and beyond. The
FAA currently is developing an action
plan for the second analysis. The FAA
will include the plan in the docket so
that it will be available to all interested
persons.

The FAA believes that the two-phase
regulatory review would provide a
cooperative effort between the FAA and
the aviation community to address the
immediate and long-term needs of the
aviation community at all levels. The
FAA anticipates that the public hearings
and the regulatory review could affect
significantly the future of pilot and
instructor training and certification in
the United States.

Topics for Discussion

The FAA requests'the participation of
all interested persons, and the
identification of data, literature,
statistics, research papers, or other
documents, available in the public
sector, that may be relevant to the
issues involved in pilot and flight
instructor, pilot school, and ground
instructor requirements and training.
Public participation would allow the
FAA to consider thoroughly the topics
specifically contained in this notice or
raised during the regulatory review and
would provide a valid and reliable basis

for regulatory review of the regulations.
All comments will be reviewed and
considered in any future rulemaking
proceedings by the FAA regarding Parts
61, 141, or 143.

Participants in the public hearings are
invited to express views and to make
recommendations for regulatory
changes. The issues and topics for
discussion have been identified on the
basis of regulatory amendments
previously adopted by the FAA,
petitions for exemption, letters, petitions
for rulemaking, NTSB recommendations,
and FAA evaluations of training and
certification rules.

Participants also should address any
economic consequences (e.g.,
implementation costs, potential savings)
of the views or changes that they
recommend. The FAA encourages those
persons submitting comments to include
any source of supporting data that may
be applicable to the views or
recommendations.

Although the FAA has considerable
data on many of the recommendations
and questions listed below, any
additional data that the public may have
on these recommendations and
questions is requested. The FAA invites
comment on the following specific
topics.

1. NTSB Recommendations

a. NTSB Recommendation A-78-43:
Recommendation to amend certain
sections of Parts 61 and 141 to
incorporate those ground and flight
training items listed in FAA Report No.
FAA-RD-77-26, "General Aviation Pilot
Stall Awareness Training Study."

b. NTSB Recommendation A-79-96:
Recommendation to amend § 61.57 to
require a person who serves as pilot in
command of a multiengine aircraft to
have successfully completed a flight
review in that class of aircraft within
the preceding 24-calendar months.

c. NTSB Recommendation A-79-97:
Recommendation to amend § 61.57 to
require a person who serves as pilot in
command of a multiengine aircraft to
successfully demonstrate those
multiengine flight maneuvers listed in
the appropriate practical test guide
(with special emphasis on those flight
maneuvers relating to power loss)
during the flight review recommended
by NTSB Recommendation A-79-96.

d. NTSB Recommendation A-80-25:
Recommendation to amend § 61.57(c) by
adding provisions that establish
increased currency standards for a
person who serves as pilot in command
of tail-configured airplanes

e. NTSB Recommendation A-82-127:
Recommendation to amend Parts 61 and
141 by establishing a minimum

curriculum for those schools that
conduct initial pilot qualification
training in turbojet airplanes. The NTSB
recommended that this curriculum
establish minimum training in
aerodynamics and meteorological and
physiological aspects of high
performance, high altitude flight.

f. NTSB Recommendation A-82-128:
Recommendation to require an applicant
seeking an initial type rating in a
turbojet airplane to have completed an
FAA-approved training curriculum
which establishes minimum training
hours.

g. NTSB Recommendation A-82-129:
Recommendation to require applicants
seeking type ratings in turbojet
airplanes to successfully demonstrate
pilot competency in handling
characteristics of high altitude flight at
airspeed ranges compatible with the
specific flight envelope for that airplane.

2. Terminal Control Area (TCA) Task
Force Recommendation No. 24

Recommendation to revise Part 61 to
require flight instructors to report to the
FAA the completion of all biennial flight
reviews.

3. Addition or Deletion of Pilot and
Instructor Certificates and Ratings

a. What additional pilot, flight
instructor, and ground instructor
certificates and ratings (e.g., powered/
self launching glider ratings) are
needed?

b. Which pilot, flight instructor, and
ground instructor certificates or ratings
should the FAA consider to be obsolete
or unnecessary?

4. Type Rating Requirements

a. What changes should the FAA
consider to the type rating certification
requirements of Part 61?

b. What changes should the FAA
consider on the issue of when a type
rating is required?

c. What changes should the FAA
consider to improve the pilot-in-
command proficiency requirements of
§ 61.58 and the second-in-command
proficiency requirements of § 61.55?

5. Annual Check and Recency of
Experience Requirements

a. What changes should the FAA
consider concerning the biennial flight
review requirements of Part 61?

b. Should the FAA establish
additional criteria concerning recency of
experience requirements?
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6. Minimum Certification Requirements

a. What changes should the FAA
consider to improve the pilot and
instructor eligibility standards?

b. Should the FAA establish a
minimum age eligibility standard for
student pilots to log flight time toward a
pilot certificate?

c. What experience requirements are
appropriate for flight instructors
providing instruction to persons
applying for a flight instructor
certificate?

d. Should applicants for a flight
instructor certificate be required to
demonstrate spins on flight tests (in the
case of airplanes) and autorotations (in
the case of helicopters)? If so, what is
the justification for establishing these
additional requirements?

7. Pilot and Instructor Privileges and
Limitations

a. What changes are needed
concerning pilot and instructor
privileges and limitations?

b. Should the FAA consider
expanding some pilot and instructor
privileges and limitations? If so, what
privileges and limitations should be
considered? ,

c. What changes to the ground
instructor ratings and privileges are
necessary and appropriate?

8. Military Pilots and Foreign Pilots

a. What changes should the FAA
consider concerning FAA certificates
issued to rated military pilots or to
former.rated military pilots on the basis
of military pilot qualifications and
experience?

b. What.additional safety
considerations should the FAA address
concerning FAA pilot certificates issued
to foreign pilots who do not understand
or speak English?

9. Flight and Ground Instructor
Endorsements and Recordkeeping

a.- What revisions should the FAA
consider to the written test and flight
test prerequisites of Part 61?

b. What changes are appropriate
regarding flight instructor endorsements
for student pilot solo flights?

c. What changes are necessary
concerning flight instructor
recordkeeping requirements?

d. Should the regulations allow flight
instructors to place limited
endorsements on student cross-country
flights (e.g., limited endorsements
concerning weather minimums, wind
limitations, or specified time frames for
commencement or completion of a trip)?

e. What changes are appropriate
regarding the amount of flight
instruction that an instructor may give in

a 24-hour period (including instruction
given in a simulator or training device)?

1. Schools Certificated Under Part 141

a. Are there alternatives to the "pass-
rate" percentage requirements of
§ 141.5(b) used to determine the quality
of instruction given to students in order
for an applicant to receive approved
pilot school status?
- b. Are there alternatives to the "pass-
rate" percentage requirements of
§ 141.63(b)(2) used to measure and
ensure the quality of instruction given to
students by a pilot school in order for
the school to retain examining authority
status?

c. Are there alternatives to the "pass-
rate" percentage requirements of
§ 141.83(a) used to measure and ensure
the quality of instruction given to'
students by a pilot school in order for
the school to retain approved pilot
school status?

d. What measures can be developed
to ensure that Part 141-approved
curricula and training course outlines
evolve to meet changing training and
regulatory needs?

e. What changes are appropriate for
the chief flight instructor or the assistant
chief flight instructor with respect to
eligibility and currency requirements?

f. What changes are appropriate
concerning a chief flight instructor's
availability and responsibilities during
times when flight instruction is being -

conducted (including availability and
responsibilities during instruction at a
satellite base)?

g. What should be required of a chief
flight instructor with respect to the
designation of assistants to conduct
phase and end-of-course flight checks?

h. Which additional certificates and
ratings should the FAA allow an
approved pilot school to add to the
school's examining authority?

i. What are some appropriate
limitations and allowances that need to
be addressed concerning flight students
who transfer between Part141 approved
pilot schools?

j. What alternatives should the FAA
consider concerning the rules that relate
to the recordkeeping requirements of
Part 141?

k. What changes should the FAA
consider to the method by which a
provisional pilot school progresses to
approved pilot school status?

11. Clarification of Terms and
Definitions

a. How should the phrase "preflight
planning," as it is used in Part 61, be
defined?

b. How should the phrases "high
performance airplane" and "complex

airplane" be defined and what
restrictions or privileges are applicable
to the operation of those airplanes? For
example, should commercial
certification requirements be revised to -

allow the use of airplanes (e.g., turbojet'
or turboprop airplanes) that are more
sophisticated than implied by the
current definition of "complex
airplane?"

c. What kinds of operations should be
covered or excluded by the phrase
.compensation or hire?"

In addition to consideration of the
issues listed above, the FAA may
consider rulemaking action that would
eliminate obsolete phrases and sections
of the regulations and that would result
in minor editorial changes to Parts 61,
141, 143.

Hearing Procedures

The following procedures are
established by the FAA to facilitate the
hearings:

1. There will be no admission fee or
other charge to attend and to participate
in the hearings. The hearings will be
open to all persons who register on the
day of the hearing subject to availability
of space in the hearing room. If
practicable, the hearings may be
accelerated to enable adjournment of
the hearing in less time than currently is
scheduled for each hearing.
2. Representatives of the FAA will

preside over the hearings. A panel of
FAA personnel involved in the
regulatory review process will be
present at each hearing.

3. Each hearing will be recorded by a
court reporter. A transcript of the
hearings and any material accepted by
the hearing panel during the hearing will
be included in the public docket. Any
person who is interested in purchasing a
copy of the transcript should contact the
court reporter directly.

4. The FAA will review and consider
all material presented by a participant
at a hearing and all comments will be
placed in the public docket. Position
papers or material presenting views or
arguments related to the discussion
topics may be accepted at the discretion
of the presiding officer. The FAA
requests that persons participating in a
hearing provide sufficient copies of
material to be presented or submitted
for distribution to the hearing panel and
to other participants at the hearing. The
FAA anticipates that a minimum of 25
copies will be needed for distribution.

5. Statements may be made by
members of the hearing panel to
facilitate discussion of the issues or to
clarify issues. Any statement made
during the hearing by a member of the
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hearing panel is not intended to be, and
should not be construed as, a position of
the FAA on the regulatory review, .

6. The hearings are designed to solicit
public views and information on pilot
and flight instructor, pilot school, and
ground instructor certification rules.
Therefore, the hearings will be

cqnducted in an informal and
nonadversarial manner. An individual
will not be subject to cross-examination
by any other participant; any member of
the hearing panel is entitled to ask
questions in order to clarify a statement
made at a hearing or a Statement:

contained in material submitted by a
hearing participant.

Issued in Washington, DC, on June 21, 1988.-
Robert L. Goodrich,
Director, Office of Flight Standards..
[FR Doc. 88-14258 Filed 6-24-68; 8:45 am].
eILUNG CODE 490-1S-M
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT'
Office of the Assistant Secretary for
Fair Housing and Equal Opportunity

24 CFR Parts 105 and 115

[R-88-t 195; Docket FR-2012]

Fair Housing

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.
ACTiON: Final rule.

SUMMARY: HUD is revising its
regulations setting forth the procedures
to be followed in processing complaints
alleging the occurrence of
discriminatory housing practices under
the Fair Housing Act (Title VIII of the
Civil Rights Act of 1968). This rule
reorganizes the provisions of Part 105,
and adds more specific descriptions Of
the procedures used to investigate fair
housing complaints, to make a
determination to resolve matters raised
in complaints and to try to eliminate and
correct alleged discriminatory housing
practices-by informal means. In Part 115,
HUD has updated a reference to
sections of Part 105 which are being
revised.
DATE: This rule will become effective on
October 1, 1988.
FOR FURTHER INFORMATION CONTACT:
Wagner Jackson, Director, Office of Fair
Housing Enforcement and section 3
Compliance, Department of Housing and
Urban Development, Room 5208, 451
Seventh Street, SW., Washington, DC
20410, (202) 755-6836. (This is not a toll-
free number.)
SUPPLEMENTARY INFORMA"ION: The Fair
Housing Act (Title VIII of the Civil
Rights Act of 1968, 42 U.S.C. 3601-3619)
directs that the authority and
responsibility for administering the Act
shall be in the Secretary of Housing and
Urban Development.

The Department of Housing and
Urban Development published -
procedural regulations governing its
complaint processing under the Act, at
24 CFR Part 105, on December 22, 1971
(36 FR 24458). which have remained
essentially unchanged until now.

Since publication of Part 105, several
courts, in connection with civil actions
brought under the Fair Housing Act,
have provided judicial interpretations
on the standing of individuals as
aggrieved persons to file suit and of the
time limitations for filing of civil actions.
Further, HUD has adopted policies
regarding the investigation of .
complaints, the conciliation of cases and

the referral of matters to the Department
of Justice, in addition to those set forth
in the published regulations.

In order to clarify procedural
requirements for the filing of complaints
with the Secretary, to indicate time
limitations on the filing of civil actions
in cases involving complaints, and to
describe fully its policies for processing
complaints and attempting to resolve
matters, HUD is revising and expanding
its complaint procedures regulations.

Although Part 105 is procedural in
nature, HUD desired the views of
interested persons with respect to the
revisions which it is making.
Accordingly, HUD published a proposed
rule in the Federal Register on October
16, 1984 (49 FR 40528), setting forth the
proposed revisions and asking for
submission of comments by December
17, 1984.

HUD received a total of 17 public
comments on the proposal (including
several comments received after the due
date), plus a comment from HUD's
Boston Regional Office (Region I). Of the
17 public comments, four were from city
or county fair housing or civil rights
agencies, four were from State agencies,
and four were from private fair housing
or civil rights groups serving
metropolitan areas. One comment was
submitted by the National Association
of Realtors (NAR) and two comments by
the Institute of Real Estate Management
of NAR. The remaining two comments
were from the National Committee
Against Discrimination in Housing
(NCDH) and the NAACP Legal Defense
and Educational Fund (which joins in
and supports the NCDH comments).

Seven public commenters explicitly
supported the proposed revised
regulations in general, with four of the
public commenters specifically finding
the proposed new regulations to be an
improvement over existing provisions.
Five other public commenters were
basically supportive, with some
suggestions for improvement, while four
commenters indicated their objection to
particular provisions of the proposed
new.regulations.

I. Subpart A-Purpose and Definitions

Section 105.1 Purpose.
Section 105.1 of the proposed rule was

nearly identical in language to the
corresponding section of the current
regulations. Although no comments
addressed this section, HUD has made
several technical changes in it. First, a
sentence was added to emphasize that,
while the Part 105 regulations govern the
processing of Fair Housing complaints
only, there are other civil rights
authorities which may also be

applicable in a particular case. Second,
HUD added references to section 109 of
the Housing and Community
Development Act of 1974, which
prohibits discrimination in HUD's
community development programs.
Third, citations have been added to
HUD regulations which implement the
referenced civil rights authorities.

II. Subpart B-Complaints

Section 105.11-Submission of
information. "

Section 105.11 prcvides for the
submission of information concerning
alleged discriminatory housing practices
to the HUD Assistant Secretary for Fair
Housing and Equal Opportunity, who
has been delegated the Secretary's
authority to administer the Fair Housing
Act. Paragraph (b) of this section
provides for the use of such information
for enforcement procedures under other
civil rights authorities.

NCDH suggested that HUD clarify
that the "standing" requirement for filing
a Fair Housing Act complaint under
section 810(a) (complaint by an
"aggrieved person") does not apply to
initiation of appropriate enforcement
procedures under § 105.11(b). The
procedures referred to in § 105.11(b) are
initiated by HUD on the basis of
information which may be obtained
from any source, not just "aggrieved
persons". HUD does not intend that
these sources of information be limited
by the language of § 105.11(b), which
concerns only information disclosed
through a Fair Housing Act complaint. In
addition, the language of § 105.11(b) is
not intended to limit the authority of the'
Assistant Secretary to accept
information from people who are not
"aggrieved persons" for the purposes of
conducting section 808 studies and
activities and making referrals to the
Attorney General under sections 813
and 901 of the Fair Housing Act..
Although HUD does not believe that the
change suggested by NCDH is needed in
§ 105.11(b), that paragraph has been
revised to make it clear that HUD may
concurrently initiate compliance
reviews under the cited civil rights
authorities and to include a reference to
section 109 of the Housing and
Community Development Act of 1974.

Section 105.12 Complaints to be filed
by an aggrieved person.

Section 105.12 provides for the filing
of a Fair Housing Act complaint by an
"aggrieved person" and contains a
definition of that term.

NCDH questioned-the inclusion of the
phrase, "in the opinion of the Assistant
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Secretary", in the first sentence of
§ 105.12. By including that phrase, HUD
did not intend to limit the classes of
persons who might constitute "aggrieved
persons". The courts have taken a very
expansive view of those categories of
persons who are considered to be
aggrieved persons and who thus have
standing to maintain an action under the
Fair Housing Act. Such persons would
also be aggrieved persons for the
purpose of filing a complaint with HUD.
Therefore, as suggested by NCDH, the
term "aggrieved person" would
encompass testers or other persons who
receive false information about housing,
availability, fair housing organizations
that claim to be injured by a
respondent's discriminatory practices,
residents of an apartment complex who
are denied the benefits of interracial
associations and residents of
neighborhoods which have been
adversely affected by alleged
discriminatory practices. In order to
avoid any misinterpretation of § 105.12,
the questioned phrase has been
removed.
Section 105.13 Persons against whom
complaints may be filed.

In the proposed rule, a new § 105.13
was included to indicate that, under the
Fair Housing Act, a complaint may be
filed against any person alleged to be or
have been engaged, or be about to
engage, in any discriminatory housing
practice. It was also proposed, in
paragraph (b) of § 105.13, that any
person who directs or controls, or who
has the right to direct or control, the
conduct of another person be
responsible for the discriminatory
housing practices of such other person.

The latter provision was based on
judicial precedents (cited in the
preamble to the proposed rule) that
persons involved in the sale, rental or
financing of dwellings have a
nondelegable duty to assure that all
conduct relating to any aspect of the
sale, rental or financing of dwellings
complies with the Fair Housing Act and
that a person who supervises, directs or
employs other persons can be legally
responsible for actions of such other
persons which violate the Fair Housing
Act.

Two commenters supported this
section as an accurate embodiment of
the Fair Housing Act case law, and
another praised the insertion in this
section of the "concept of nondelegable
duty" which has been enunciated in
many Fair Housing Act decisions. A
State commission recommended that
§ 105.13(b) be revised to state
specifically that complaints may be filed
against persons who control or direct

other persons who commit
discriminatory housing practices.

NAR strenuously objected to adoption
of paragraph (b) in the form proposed.
NAR contended that the judicial
decisions do not establish a rule of
absolute liability (without fault) as
paragraph (b) would impose. NAR
argued that the decided cases focus only
on the liability of a broker for conduct of
his or her salespersons, but do not
mandate absolute liability on the basis
of mere right "to direct or control"
without reference to instructions,
policies, compliance programs and other
actions of the principal. The NAR
affiliate was also critical of paragraph
(b). In response, it is not HUD's intent to
impose absolute liability on any
principal; the intent, in proposing
paragraph (b), was to follow the law
enunciated by the courts in recent Fair
Housing Act cases with respect to the
liability of a principal for acts of an
agent. Any defenses that could be raised
in court could also be raised by a
respondent toa complaint filed with
HUD (see discussion of § 105.18). HUD
has revised the language of paragraph
(b) of § 105.13 to provide that a
complaint may be filed against a
directing or controlling person with
respect to the discriminatory acts of
another only if. the other person was

'acting within the scope of his or her
authority as employee or agent of the
directing or controlling person.

Section 105.14 Where to file
complaints

Section 105.14 of the proposed rule
provided that complaints may be filed
by mail with the Office of Fair Housing
and Equal Opportunity in Washington,
with any HUD Regional or Field Office,
or with any other duly authorized
representative of the Assistant
Secretary for Fair Housing and Equal
Opportunity.

In addition, § 105.16 of the proposed
rule would have effected a change from
§ 105.15 of the current regulations to
specify that the Assistant Secretary has
authorized State and local agencies
administering fair housing laws found
by HUD, pursuant to 24 CFR Part 115, to
provide substantially equivalent rights
and remedies to those available under
the Act to receive complaints on behalf
of HUD.

One commenter suggested that
§ 105.14 be revised to make it clear that
complaints may be filed by mail with
any duly authorized representative of
the Assistant Secretary, including
substantially equivalent agencies. Two
others recommended that the provision
in § 105.16 which authorizes
substantially equivalent agencies to

accept fair housing complaints for HUD
be moved to § 105.14, for purposes of
clarity (or that a cross-reference to
§ 105.16(a) be added in § 105.14). HUD
has made both clarifying changes in
§ 105.14.

In this final rule, § 105.14 has been
substantially revised and split into four
paragraphs. Paragraph (a), pertaining to
the filing of complaints with HUD,
provides for filing either in person or by
mail. The listing of HUD Regional and
Field Offices referred to in this
paragraph has been revised to provide
current addresses.

Paragraph (b), a new provision,
provides for the telephonic receipt of
information to be contained in a
complaint. Under this paragraph,
information provided by telephone will
be reduced to writing on the prescribed
complaint form by a HUD employee. At
this point, the complaint will be
considered to be filed, for purposes of
the 180-day limitation on the filing of
complaints under section 810(b) of the
Fair Housing Act (see discussion of
changes made in § 105.17(b), below).
The complaint form will then be sent to
the aggrieved person for signature and
attestation.

Paragraph (c) of § 105.14 specifically
provides that Fair Housing Act
complaints may also be filed in person
or by mail with any substantially
equivalent State or local agency. That
term is defined to include not only an
agency recognized by HUD under 24
CFR Part 115 as administering a
substantially equivalent fair housing law
but also an agency with which HUD has
entered into an agreement to refer
complaints to the agency under the
"interim referral" provisions of § 115.11.
Thus, any reference in Part 105 to a
"substantially equivalent State or local
agency" would include an agency
authorized to accept complaints under
an interim referral agreement with HUD.
A sentence has also been added to
make it clear that complaints filed with
any substantially equivalent State or
local agency shall be considered to be
"dual 'filed" (i.e., filed both with the
agency, under its own law, and with
HUD, under the Fair Housing Act).

Paragraph (d) of § 105.14, describing
the processing of complaints by HUD, is
unchanged in substance from the
proposal.

Section 105.15 Contents of complaints.

Proposed § 105.15, specifying the
information that should be contained in
a complaint, contained no changes from
the regulations previously in effect.
Nevertheless, NAR rec6mmended
adding a provision to § 105.15 requiring
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an aggrieved person who is a "tester" to
so indicate in the complaint. NAR
argued that knowledge of the status of
an aggrieved person as a "tester" or.
bona fide "home seeker" is relevant
both to HUD's selection of procedure for
processing complaints under Subpart D
and to the respondent's ability to
identify the basis of the complaint and
the potential for conciliation. HUD
believes that paragraph (d) of § 105.15,
which requires "a concise statement of
the facts * * * constituting the alleged
discriminatory housing practice", should
result in sufficient disclosure to enable
the respondent to ascertain the basis of
the complaint.

Section 105.16 Form of complaint;
amendments.

Section 810(b) of the Fair Housing Act
provides that complaints may be
reasonably and fairly amended at any
time. Consistent with this provision,
§ 105.16 of the proposed rule stated that
amendments to cure technical defects or
omissions may be made at any time
during the pendency of a complaint and
shall be deemed to be made as of the
original filing date of the complaint. The
proposed section also provided that
amendments to a complaint to add other
respondents may be made at any time
during the pendency of the complaint.

NAR objected to treatment in
§ 105.16(c) of a failure to identify a
respondent as a "technical defect or
omission". NAR contended that, at a
minimum, amendment to add a
respondent should not be permitted
after completion of the investigation.
NAR further asserted that such
amendment should be allowed only as a
matter of discretion and not as a matter
of "right". The NAR affiliate was
concerned that, with no limitation on the
number of complaints and amendments
that can be filed, a respondent could be
forced to spend an undue amount of
time monitoring and responding to
complaints.

As HUD has previously stated, it does
not interpret the Fair Housing Act to
impose upon a private individual the
obligation of identifying all persons
responsible for discriminatory actions at
the time of complaint filing. An
aggrieved person should have the right
to amend a complaint for any
reasonable and fair purpose, including
the addition of respondents, at any time.
HUD also sees no undue burden on
respondents resulting from the right of
the aggrieved person to amend.
Accordingly, the substance of § 105.16(c)
has not been changed from the proposed
section, although editorial changes have
been made.

In addition to the changes made in
paragraph (c) of § 105.16, HUD has
revised the language of paragraphs (a)
and (b) of that section. Material relating
to the acceptance of complaints by a
substantially equivalent State or local
agency has been removed from
paragraph (a) of § 105.16, because that
subject is now covered by paragraph (c)
of the revised 1 105.14 (see discussion of
§ 105.14, above).

In paragraph (b) of § 105.16, the third
sentence has been revised to make it
clear that any written statement which
substantially sets forth the allegations of
a discriminatory housing practice under
the Fair Housing Act (i.e., meets the
requirements of § 105.15), whether
received by HUB orby a substantially
equivalent State or local agency, shall
be accepted by HUD as a Fair Housing
Act complaint. It is HUD's view that
such a statement will constitute a Fair
Housing Act complaint unless there is
an indication that the aggrieved person
intended hot to file with HUD, even if
the statement does not specifically refer
to the Fair Housing Act and even if it is
written on a form for filing a complaint
under State or local law.

Section 105.17 Filing of complaints.
HUB has added language to

§ 105.17(a) to make it clear that a
complaint is considered to have been
filed with HUD when it is received by
HUD or dual filed with HUD through a
substantially equivalent State or local
agency, if the complaint meets the
requirements of § § 105.15 and 105.16.
HUD has also added language to
paragraph (b) of § 105.17 to make it clear
that information provided by telephone
to a HUD office and reduced to writing
pursuant to § 105.14(b) will constitute
"written information" received by HUD
for purposes of meeting the 180-day
period for the filing of complaints under
section 810(b) of the Fair Housing Act.
(Additional changes which HUD has
made in § 105.17 (a) and (c) are
discussed below).
Sections 105.17(o), 105.45, 105.55 ond
105.74. Notices to aggrieved persons.

Section 810(d) of the Fair Housing Act
states, in part-

If within thirty days after a complaint is
filed with the Secretary or within thirty days
after expiration of any period of reference
under subsection (c), the Secretary has been
unable to obtain voluntary compliance with
this title, the person aggrieved may, within
thirty days thereafter, commence a civil
action * * *

As a result of the evolution of the case
law, HUD has adopted a policy of
notifying aggrieved persons by letter, at
the time of complaint receipt or upon

HUD reactivation of processing of a
case referred to a substantially
equivalent State or local agency (see
§ 10520 of the current regulations). of
the time limits under section 810(d). A
similar letter has been sent to aggrieved
persons after thirty days of HUD
processing of a complaint. These letters
advise that the failure to file suit within
60 days of HUD receipt of complaints
could result in the loss of the right to file
a civil action under section 810(d).
These letters also advise aggrieved
persons of their right to file a civil action
under section 812 of the Fair Housing
Act at any time within 180 days of the
alleged discriminatory housing practice.

In an attempt to assure that the rights
of aggrieved persons to file civil actions
under the Fair Housing Act are not
compromised in its complaint
processing, HUD proposed to
incorporate its present administrative
practice into the complaint processing
regulation. Thus, HUD proposed to add
a new 1105.45, advising the public of
the specific procedures HUD has
adopted to assure that aggrieved
persons are aware of the time limitation
for the filing of civil actions under the
Fair Housing Act.

In addition, § 105.17(a) of the
proposed rule (filing of complaints)
represented a substantial revision of the
section of the regulations describing the
issuance of notices (§ 105.16 of the
current regulations). Revision of existing
notice procedures was also proposed in

§ 105.55 and 105.74.
HUD received several general

comments relating to the time needed to
process complaints. One commenter, a
local fair housing group, wanted HUD to
seek the funding necessary to enable it
to investigate and conciliate complaints
within the 60-day statutory time limit.
Another commenter, NCDH, urged HUD
to comply with its statutory obligation
under section 810(d) to investigate all
complaints and make its determinations
within the prescribed 30-day period.
Accordingly, NCDH recommended
adding language to the-regulations to
require HUD, within 30 days after
receiving a complaint, to investigate the
complaint and give notice whether it
intends to resolve the complaint. Since it
is usually not possible, especially with a
recalcitrant respondent or in complex
pattern-and-practice cases, to
investigate a complaint fully within 30
days. HUD is not adopting this
recommendation. HUD believes that it
can adequately protect an aggrieved
person's right to file a civil action by
'providing timely notice of such right.

One local fair housing group states
that the proposed addition of a new
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§ 105.45 (notification of right to file civil
action) would be a definite improvement
over present practices. However, a
number of commenters suggested
revision of the proposed language in
§ 105.45.

NCDH and a local fair housing group
urged retention of at least a part of the
existing regulatory procedure for notices
to aggrieved persons. They
recommended that, in complex cases
where it would be impossible for HUD
to process the complaint within the 60-
day time limit, the regulation should
provide for certification by the Assistant
Secretary that a period longer than 30
days is needed to process the complaint.
Thus, in cases where the Assistant
Secretary so certifies, the procedures
outlined in § § 105.16(a) and 105.34 of the
current regulations (in which the 30-day
period was deemed to begin with receipt
by the aggrieved person of notice from
the Assistant Secretary) would continue
to apply. However, it was urged that, in
such cases, aggrieved persons be given
notice (1) that the courts are divided on
the issue of when the 30-day period
starts to run and (2) that, even where
HUD certifies that additional time is
required to process the complaint,
aggrieved persons may be foreclosed
from filing suit under section 810(d) if
they do not commence the action within
60 days after filing the complaint.

In Green v. Ten Eyck, 572 F.2d 1233
(8th Cir. 1978), the current regulations in
this area were declared "invalid" by a
U.S. Court of Appeals. Although the
question of the starting point of the
second 30-day period under section
810(d) has not yet been settled, HUD
believes that the regulations should be
revised to assure that aggrieved persons
will not lose their right to bring suit
under section 810(d) under the holding
in Green v. Ten Eyck. Accordingly, HUD
has not adopted the NCDH
recommendation that the prior
procedures be retained.

HUD Region I commented that
duplicative notices are burdensome,
unnecessary and confusing to the,
aggrieved person. Region I suggested
that there be only one letter to the
aggrieved person acknowledging receipt
of the complaint and notifying him or
her of the right to bring suit under
sections 810(d) and 812 and the 1866 Act
within the applicable time frames. While
this suggestion has merit with respect to
efficiency, HUD believes that the
average aggrieved person, who may not
be schooled in the law, would be better
protected by the several notices
provided for under paragraphs (b), (c)
and (d) of § 105.45.

A local civil rights group believes that
§ 105 45(b) should be changed to provide

specifically for notices in referral
situations. This commenter
recommended that, when a notice of
referral is sent out under § 105.20, the
aggrieved person should be advised at
the same time that there will be an
investigation of his or her complaint by
the substantially equivalent agency and
that, if a negotiated settlement is not
reached in that process, or if the
proceedings at the substantially
equivalent agency do not move with"reasonable promptness", or for other
good cause, HUD will reactivate the
complaint for further investigation,
review and/or conciliation. The
aggrieved person should be advised
further of the separate right to sue (1)
under section 812, within 180 days of the
last occurrence of discriminatory
conduct alleged in the complaint (and
that this right is unrelated to the
administrative proceedings), and (2)
under section 810(d), between the 31st
and 60th day after the complaint is
reactivated by HUD. The aggrieved
person should also be advised at this
time of the additional notices that will
be sent under § 105.45(c) and (d).

In response to this comment, language
has been added to § 105.20 to require
that the notice to the aggrieved person
of the referral of the complaint to a State
or local fair housing agency include
information concerning the right of the
aggrieved person to commence a civil
action under section 812, within 180
days of the last occurrence of the
discriminatory housing practice, or
under section 810(d), within 60 days
after any reactivation of the complaint
by HUD from the State or local agency
pursuant to § 105.22. In addition, HUD
has made several editorial changes in
§ 105.20, as described more fully below.

Section 105.17(c) Continuing practice.

Proposed § 105.17(c) provided that, for
the purpose of determining whether a
complaint is timely filed in a case
involving allegations of a continuing
unlawful practice, HUD will accept and
process any such case where the
complaint is filed within 180 days of the
last alleged occurrence of that practice.
This provision is intended to incorporate
specifically in the complaint processing
rule the concept of "continuing
violations" of the Fair Housing Act. This
concept has been used in equal
employment opportunity cases under
Title VII of the Civil Rights Act of 1964
and was applied by the Supreme Court
to a Fair Housing Act case in Havens
Realty Corp. v. Coleman, 455 U.S. 363
(1982).

NCDH and a local fair housing group
noted that § 105.17(c) did not define the
term "continuing practice". Both

commenters recommended that the
provision be enlarged to provide
examples of what HUD considers to be
continuing practices. In response, HUD
has restated § 105.17(c) in the language
used in the Havens opinion. Under the
revised paragraph, a complaint which
alleges not just one incident of unlawful
discriminatory conduct, but an unlawful
practice that continues, as manifested in
a number of incidents of such conduct,
will be timely if filed within.180 days of
the last alleged occurrence of that
practice.

Section 105.18 Service of complaints,
filing of answers.

The NAR affiliate commented that, in
§105.18, the seven-day period provided
for filing an answer to a complaint is not
always sufficient to compile all the facts
necessary to respond properly. Since the
seven-day period in the proposed
section is the same as that provided in
the prior regulations and has not proved
to be a problem in the past, HUD has
not changed it. However, in response to
the comment submitted by NAR, HUD
has added a sentence to § 105.18 to
make it clear that a respondent may
assert any defenses in an answer to a
complaint which might be available to a
defendant in a court of law. In addition,
references to "amended complaint"
have been added to § 105.18, and minor
editorial changes have been made.

III. Subpart C-Referral of Complaints
to State and Local Agencies

It was proposed that a new Subpart C,
referral of Complaints to State and Local
Agencies, be added to Part 105. The
proposed rule incorporated the
procedures contained in § 105.18 of the
prior regulations, but with two
modifications. First, in proposed
§ 105.21, a provision was added to
clarify that, even while HUD is taking
no further action under section 810 of
the Fair Housing Act where a referral to
a State or local agency has been made,
HUD may investigate matters in a
complaint which raise issues cognizable
under other civil rights authorities
applicable to HUD programs.

Second, in connection with the
reactivation of referred complaints,
proposed § 105.22 described more fully
the basis on which HUD routinely will
recall complaints for failure of the State
or locality to process matters with
reasonable promptness. It was HUD's
intention that the reactivation
provisions of § 105.22 would apply to
any Fair Housing Act complaint
originally filed with a substantially
equivalent State or local agency
pursuant to § § 105.14(c) and 105.17(a),

24187
24187



Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules and Regulations

as well as to complaints originally filed
with HUD.

Section 105.20 Notification and
referral to State orlocalfair housing
agences.

The Massachusetts Commission
Against Discrimination and HUD Region
I both stated that cases in which a HUD
office, division or employee is the
respondent should be investigated by
HUD and not referred to a substantially
equivalent agency. In practice, such
cases have been handled by HUD, and
HUD agrees that such practice should
continue. However, HUD does not
consider it necessary to add an
exception for such situations to the
regulations.

A city agency suggested that the first
sentence in § 105.20 be clarified to state
that the Assistant Secretary shall
"refer" the complaint to the
substantially equivalent State or local
agency,- rather than "notify" the agency
of it. HUD has revised that sentence to
include both terms, stating that the
Assistant Secretary shall both notify the
agency of the filing of the complaint and
refer the complaint to the agency.
Similar revisions have also been made
in § § 105.21 and 105.22. In addition, the
first sentence of § 105.20 has been
revised to incorporate the term
"substantially equivalent State or local
agency", which is defined in § 105.14(c),
and to eliminate the reference to
determinations under Part 115, made
redundant by the addition of § 105.14(c).

Section 105.21 Cessation of action on
referred complaints.

The Connecticut Commission on
Human Rights and Opportunities
recommended adding a provision to
§ 105.21 to require HUE) to confer with
the referral substantially equivalent
agency before taking "other appropriate
action" on a complaint which has been
referred to the agency. HUD believes
that mandating such consultation,
regarding matters involving HUD
programs respecting which HUD has
independent compliance authority,
would be inappropriate. Accordingly,
this recommendation has not been
adopted.

NCDH suggested that language be
added to § 105.21 to make It clear that
the referral of a complaint by HUD to a
substantially equivalent agency does
not preclude HUD from providing
assistance to that agency in the
processing of the complaint, nor does it
prevent HUD from sharing information
with the Attorney General under
Sections 813 and 901. It is HUD's
position that referral of a complaint to a
substantially equivalent agency will not

prevent either action by HUD; since
there has been no problem in the past,
HUD does not believe that it is
necessary to address this are in the
regulations.

One commenter found the last clause
of § 105.21(a) to be confusing,
particularly the reference to
"proceedings under this part for the Fair
Housing Act". HUD agrees, and the
entire reference to suspension of
proceedings has been removed from the
text of the paragraph. In addition, the
caption of the section has been changed
to "Cessation of action on referred
complaints."

The same commenter suggested that,
to avoid confusion paragraph (b) of
§ 105.21 should refer to "other
complaints" or "complaints involving
the same parties, under E.G. 11063 and
Title VI," instead of "matters in a
complaint". HUD does not believe that
the proposed language is confusing on
the point referred to, and the suggested
change has not been made.

HUD Region I suggested adding to
§ 105.21(b), as "other civil rights
authorities", section 504 of the
Rehabilitation Act of 1973 and section
109 of the Housing and Community
Development Act of 1974. In response,
HUD has removed the list of other civil
rights authorities from § 105.21(b) and
referred the reader to t 105.1(b), to
which a reference to section 109 has
been added. No reference to section 504
has been included, however, since
section 504 does not overlap with the
provisions of Title VIii.

In addition, editorial revisions have
been made in both paragraphs of
§ 105.21, including incorporation of the
term "substantially equivalent State or
local agency"

Section 10522 Reactivation of referred
complaints.

There were several lengthy comments
received on proposed § 105.22, which
concerns reactivation of referred
complaints. Three agency commenters
believe that the 60- and 90-day
deadlines in paragraph (b)(1) of § 105.22
are too short.

The Massachusetts Commission
Against Discrimination characterized
those two time limits as "unreasonable
and impractical" and stated that they
would severely impair the agency's
ability to resolve complaints
successfully. The Massachusetts
Commission would prefer flexible time
standards for investigation and
conciliation, and it recommended that
the existing standard for reactivation of
referred complaints be retained.

The Pennsylvania Human Relations
Commission, while acknowledging that

the proposed language of § 105.22 does
not compel reactivation at the
expiration of the 60- and 90-day time
periods, objected that the regulation
would establish an unrealistic
benchmark triggering HUD to "consider
reactivation". The Pennsylvania
Commission strongly urged HUD to
reconsider the proposed language in
§ 105.22 and to permit HUD Regional
Offices to interpret "reasonable
promptness" in light of each agency's
administrative procedures and the
particularities of each case.

A city agency (Boston) doubted that
the creation of a mandatory 60-day
deadline for completion of
investigations, although reasonable, will
result in improved disposition of
complaints. That agency thought it more
likery that a 60-day deadline would just
discourage thorough investigations.
Similarly, a 90-day limit on completion
and conciliation or enforcement efforts
should not be imposed without regard to
individual case requirements. While
conciliation 'efforts should normally be
completed within that time, complex
issues or scheduling difficulties of
counsel may delay the process by more
than 30 days after completion of the
investigation. The agency recommended
that, in the introductory language to
§ 105.22(b, the word "shall" be changed
to "may". In addition, a specific
exception should be provided for a
delay requested by either party.

On the other hand, NCDH believed
that the proposed time periods are
reasonable; and the Connecticut
Commission stated that it currently
"meets or exceeds" those time periods
in processing "the majority" of HUD-
referred complaints. The Connecticut
Commission, however, recommended
that § 105.22 specifically require that
HUD confer with the referral agency, to
find out why a time period has not been
met, before "routinely" reactivating the
complaint.

Along the same line, the City of
Boston Fair Housing Commission
recommended adding a provision to
require the Assistant Secretary to
review cases individually and allow
cases to remain with the substantially
equivalent agency beyond 60 or 90 days
when there are appropriate reasons for
doing so.

One commenter, a civil rights agency,
urged routine reactivation whenever a
deadline is not met, to preserve the right
of an aggrieved person to file a civil
action under section 810(d). However,
HUD believes that the aggrieved
person's right will be adequately
protected by the notice requirements
contained in §-§ 105.20 and 105.45(c).

I
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NAR also recommended routine
reactivation, but for different reasons..
NAR pointed out that delays in
processing are costly to all parties, but
impact particularly on respondents, with
respect to such matters as credit ratings,
recruitment of employees, business
reputation, public image, and sale, lease
or financing of the subject property.
Arguing that "prompt disposition is
essential to equity", NAR urged strict,
adherence to the procpssing deadlines.

Because of the confusion which
appears to have resulted from the
proposal, HUD has decided to remove
the 60- and 90-day guidelines proposed
in § 105.22(b) from this complaint
processing regulation and to continue to
use a procedure similar to that provided
in § 105.20 of the current regulations.
Under the revised § 105.22(b), a
certification for reactivation would be
made routinely when the referral agency
has not, within thirty days after it has
received the complaint, commenced
proceedings with respect to the
complaint, or when the agency has
commenced proceedings within that
time but has failed to carry the
proceedings forward with reasonable
promptness, in the judgment of the
Assistant Secretary. However, HUD has
added a provision requiring the [UD
Regional Office to confer with the
referral agency before making a
certification for reactivation of a case, to
ascertain the reason for any delay in
processing by the agency. If HUD has
reason to believe that the agency will
proceed expeditiously, HUD may elect
to leave the complaint for a reasonable
time, notwithstanding the expiration of
the thirly-day period.

NCDH expressed two related
concerns regarding § 105.22. First.
NCDH suggested that, where HUD has
entered rnto memoranda of
understanding with substantially
equivalent agencies which provide for
immediate reactivation of complaints,
an exception for such arrangement
should be incorporated into § 105.22.
HUD does not believe that a regulatory
exception is necessary to permit it to
carry out the provisions of a
memorandum of understanding.

Second, NCDH questioned why HUD
wants to limit "routine" reactivation of
referred complaints under § 105.22(b)(2)
to cases where State or local law does
not provide access to a State or local
court. NCDH recommends amendment
of § 105.22(b)(2) to provide for "routine"
reactivation of cases where the State or
local judicial remedy is not substantially
equivalent to that afforded under
Federal law. However, since under 24
CFR Part 115 a grant of recognition of

substantial equivalency is not a
determination that the judicial
protection and enforcement of the rights
embodied in a State or local fair housing
law are substantially equivalent to those
found in the Fair Housing Act, HUD
would have to set up a new procedure to
make such a determination. Thus, it is
not practical for HUD to adopt the
standard recommended by NCDH.
Accordingly, no change has-been made
in paragraph (b)(2).,

A local agency suggested that the
language of § 105;22(b)(1) be revised so
that the terminology used will better fit
the types of complaint processing
functions carried on by State and local
agencies. For example, the agency -

proposes changing "commenced an
investigation" to "commenced
processing", a broader term
encompassing mediation, settlement,
litigation for temporary restraining
orders, and discovery, as well as
inveptigation. Since HUD has employed
the statutory term "commenced
proceedings" in its revision of paragraph
(b)(1), the agency's suggestion for
revision has-not been adopted.
NAR recommended adding a

paragraph (b)(3) to § 105.22 to provide
for certification for reactivation of a
referred case when a substantially
equivalent agency complaint is
inconsistent with or contrary to the -

terms of any agreement between HUD
and the respondent or inconsistent with
HUD programs, policies or guidelines.
The purpose of this provision is to
prevent a situation such as occurred
when HUD referred to the Maryland
Human Relations Commission
complaints against real estate brokers
for conduct alleged to violate the Fair
Housing Advertising regulations (24 CFR
Part 109) where it should have been
clear from the face of the complaints
that the allegations were not cognizable
under the Fair Housing Act or the HUD
Fair Housing Advertising regulations.
Although HUD has not added the
recommended paragraph to 1 105.22, it
will take steps to prevent recurrence of
the situation described above, including
implementation of a policy of examining
fair housing complaints arising in
substantially equivalent jurisdictions in
order to determine whether a
discriminatory practice under the Fair
Housing Act has been alleged prior to
making a referral to the recognized State
or local agency.

IV. Subpart D-Procedures for
Enforcement of Complaints

It was proposed that a new Subpart D,
Procedures for Enforcement of
Complaints, be added to the regulations.
This subpart indicates the purposes of

-IUD investigations (§ 105.31) and
describes the nature of HUD systemic,
accelerated and rapid response
processing (§ § 105.32, 105.33 and 105.34).
The subpart also amplifies the Assistant
Secretary's authority to have access to
information reasonably necessary for
investigations (§ 105.351, to seek the
cooperation and utilize the services of
Federal, State and local agencies
(§ 105.36) and to issue and enforce
subpoenas and interrogatories
(§ 105.37). The provisions of this subpart
reflect existing procedures followed by
HUD in the investigation of Fair Housing
Act complaints.

Section 105.31 Investigations.

NCDH suggested that § 105.31 be
revised to make it clear that
investigators will be expected to
interview the aggrieved person; the
respondent and/or its representative or
agents, and any testers or witnesses to
the incident. HUD agrees that the
investigative process should, where
possible, include all of the interviews
mentioned by NCDH, in order to
develop the information and factual
data specified in § 105.31. However,
HUD does not believe that a revision of
§ 105.31 is necessary to accomplish that
purpose, since those procedures will be
prescribed in the revised HUD
handbook to be issued in connection
with this revision of Part 105.

NCDH also recommended that
§ 105.31 provide for the use of testing or
auditing, where appropriate, in the
investigation of complaints. NCDH
pointed out that, in many cases, testing
or auditing provides the only competent
evidence available to prove-that a
respondent has engaged in unlawful
conduct. While HUD will consider
evidence developed through testing or
auditing by fair housing groups or
representatives of an individual
aggrieved person in determining
whether to resolve a complaint, HUD's
staff, as a matter of policy, does not
engage in testing or auditing at this time.

Section 105.32 Systemic processing.

A local fair-housing group commented
that § 105.32 should provide some time
constraints on systemic processing. This
commenter recommended that, in the
absence of new powers, HUD should
carry out systemic processing in the
same way as processing of other Title
VIII complaints and with the same time
constraints. Because of the complexity
or novelty of the issues in systemic
cases, it is HUD's view that processing
will necessarily take longer for many
systemic cases. For that reason, and
because the volume of systemic cases is
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relatively small, HUD has decided not to
impose any time constraints on cases
processed under § 105.32.

The same fair housing group also
found the final sentence in § 105,32 to be
unclear, and it suggested clarifying the
reference to "Fair Housing Act
requirements". HUD has revised that
sentence to provide that systemic
investigations can focus also "on review
of other policies and procedures related
to matters under investigation, to make
sure that they also comply with the
nondiscrimination requirements of the
Fair Housing Act."

The Massachusetts Commission
commented that § 105.32 should state
clearly that systemic cases should be
referred to substantially equivalent
agencies under §§ 105,20 and 105.21, just
like any other complaint. HUD.Region I
asked whether HUD can retain
jurisdiction of a systemic case without
having to obtain a waiver from the
substantially equivalent agency, of its
.exclusive jurisdiction under § § 105.20
and 105.21. HUD interprets proposed
§§ 105.20 and 105.21 as requiring all
cases, including systemic cases, to be
referred to the appropriate substantially
equivalent agency, unless a waiver of

-therequirement has been obtained from
that agency.

Section 1V5.33 Accelerated processing.
With regard to § 105.33, which -

contains provisions for an "accelerated
processing" procedure, two local - -
agencies and a local fair housing group
commented that the two-day
requirement for completing investigation
of a case is too short. One of the local,
agencies urged HUD not to tie itself to
any specific processing time of less than
30 days, and the other suggested
replacing the two-day requirement with
language such as "as expeditiously as
possible'". HUD believes that the
proposed accelerated processing
procedure, with limited investigation in
a very short time frame, should be
available in cases where the I-IUD
Regional Office thinks it would be
efficacious in obtaining the housing unit
for the aggrieved person and in
resolving other issues. However, IJUD
agrees that the two-day requirement is
not sufficiently flexible, and it -has been
replaced with a provision requiring the
investigatory process to be concluded ai
expeditiously as possible. In addition,.
minor editorial changes haye been mad(
in paragraphs (a) and (b) of § 105.33. -

One of the agencies noted that, -

although the proposed procedure would
be internal to HUD. State and local
agencies frequently adopt the Federal
procedure, and Federal agencies at-
times impose their procedures on their

State and local counterparts. If any limit
such as the proposed two-day time
period were to be imposed on State and-
local agencies, compliance would be
especially difficult for agencies without
separate fair housing sections or for
State agencies which have long
distances to cover. In response, HUD
points out that these' procedural
requirements do not apply to
substantially equivalent agencies and
that it is not contemplated that they will
be made applicable to those agencies in
the future. Furthermore, as noted above,
the time period for investigation has
now been made more flexible.

A local fair housing group commented
that the accelerated processing
procedure produces no documentation.
so that, if conciliation fails, there is little
to proceed to court with. This
commenter has apparently
misunderstood the accelerated
processing procedure. Under this
procedure, the Assistant Secretary has
made an investigation of the complaint
and, pursuant to § 105.55, either a
determination to resolve the complaint
or a decision not to proceed further, so
that there is documentation.
Section 105.34 Rapid response
processing.

Rapid response processing under
§ 105.34 may be used where the dwelling
continues to be available and the
aggrieved person is interested only in
obtaining the dwelling. NCDH
recommended that rapid response
processing should be used whenever the
dwelling is still available and the
aggrieved person is interested in
securing it, regardless of whether the
aggrieved person is interested in other
forms of relief or whether the
respondent agrees to have the complaint
processed- under this procedure. HUD
points out that, if the dwelling is still
available and the aggrieved person is

* interested both in obtaining it and in
other forms of relief, accelerated
processing could meet those objectives.'
As noted above, the accelerated

* processing procedure can accommodite
resolution of other issues, through
conciliation, in addition to-securing the
unit. Moreover, under either accelerated

, or rapid response processing, [UD can- .
change4to the' regular processing.

s procedure if it does not appear that '.- -

further processing under the special
procedure is' appropriate.

With xegard to the other aspect of
NCD1's comment, I-IUD cannot force
the rapid response processing procedure
on an unwilling respondent Sections,810
and 811 of the.Fair Housing Act entitle
both the aggrieved person and the
respondent to an investigation, which is •

not provided under rapid response
processing. Thus, removal of the
requirement for agreement by the •
respondent would be prejudicial to the
respondent's statutory rights.

To ensure that the aggrieved person
and the respondent are able to make an
informedchoice as to rapid response
processing, HUD has added a provision
to paragraph (b) of § 105.34 which
requires that they be advised of theii
statutory right to an investigation. This
provision- also requires' that advice be
given of the respondent's right under
§ 105.18 to a seven day period within
which to file an answer to the
complaint. A further revision to
paragraph (b) provides that, if the
respondent has not waived his or her
right to the seven day period, the fact
finding conference (provided for under
the rapid response processing
procedure) shall not be held until the
respondent has filed an answer or the
'period has expired, whichever occurs
earlier.
, Two local fair housing groups were

concerned that, under rapid response
processing, the aggrieved person is
asked to forego any monetary damages,
and HUD is required to forego its duty to
ensure that the public interest is served
through affirmative action, reporting,
monitoring, training and other remedies.
HUD has designed the special
processing systems providedin
§ § 105.32-105.34 to suit different
purposes. Where the aggrieved person is
interested only in securing the available
dwelling, IUD has found rapid response-
processing. which. is used only if agreed
to by the aggrieved person and the

'respondent, tobe effective for that
purpose. If the concerns of the aggrieved
person and/or HUD go beyond
obtaining the dwelling, HUD can,
designate the accelerated processing
procedure, which can accommodate
resolution of'other specific issues, such
as monetary damages. in addition to
obtaining the unit, or-HUD can utilize
the regular processingprocedure.

There was only one comment relating
to the fact finding conference procedure
proposed in §,105.34 in connection with
rapid response processing of complaints.
The commenter, a local agency, stated

- its view that housing complaints are not'.
particularly suitable for fact finding -
conferences since emotional levels run
high in these cases. The agency
recommended a provision with'
sufficient flexibility to permit staff-to
determine whether a fact finding , "
conference is preferable tolon-site..
investigation ordtelephon6, interviewing. -
HUD has'decided not to make the -
suggested change, since investigation of

--- " ......... I . .... .. ....... J .....
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the complaint would be an alternative
(under paragraph (e) of § 105.34) if there
were no resolution of the matter at the
fact finding conference. Moreover, as
stated above, the fact finding conference
procedure is used only when both the
respondent and the aggrieved person
agree to rapid response processing.

Issues Common to sections 105.33 and
105.34

A number of comments concern
special processing in general or deal
with issues common to both § §, 105,33
and 105.34. For example, three
commenters (NCDH and two local fair
housing groups) questioned why the
procedures provided under these
sections are limited to cases involving
respondents who own, manage or
control not more than a certain number
of units. These commenters saw no
relationship between the number of
units and the method of processing.
NCDH stated that the availability of
accelerated or rapid response
processing logically turns on whether,
the complaint presents a complex
factual situation, whether the dwelling is
still available and whether the
aggrieved person is interested in
securing the unit., Absent proof that
.there are other comparable dwellings
controlled by the respondent that are
available to the aggrieved person, the
number of units owned or managed by'
the respondent does not appear to be
germane.

In response, HUD believes that
respondents who own or control a large
number of units.and have discriminatory
policies are more likely than other
respondents to settle witl an aggrieved

'person by providing a unit, in order to
get rid of the complaint, without actually
changing the policies. Thus, it is
important to proceed against the larger
owners, managers or agents under a
procedure which involves a full
investigation of the policies and
procedures for the sale or rental of'
dwellings involved in the complaint and
can result in more comprehensive relief.
Since neither accelerated nor rapid
response" processing is designed for that
purpose, those procedures would not be
appropriate in cases involving large
owners, managers or agents. HUD
believes that the 25-unit.limit is an
appropriate dividing line.

With regard to the 25-unit limit in
§§ 105.33 and 105.34, it is noted that the
language proposed in the two sections
was not identical.The language has
been revised in both sections
(§§ 105.33(a) and 105.34(a)) to state that
the special processing provided in the
respective sections may generally be
used for a complaint when "the

respondent owns, manages or controls -
not more than 25 dwelling units". In
addition, the term "complainant", which
inadvertently appeared in the two
proposed sections, has been replaced by,
the term "aggrieved person".

On the more basic issue,, two local
civil rights groups believe that § § 105.33'
and 105.34 will not work effectively. It
was argued that the shorter time periods
provided in these sections should not be
adopted in the regulations because
valuable time (out of the statutory 30-
day period provided before the litigation
clock begins to run) would have to be
spent in determining whether a
particular complaint met the
requirements for "accelerated
processing" or "rapid response
processing". They recommended that
HUD maintain the flexibility to process
certain cases in less than 30 days if it is
possible and appropriate to do so, but
that it should not mandate three.
different types of complaint processing
procedures. HUD could assign different
priorities to complaints, but the primary
goal should be to complete the'
investigation and conciliation in all
cases within 30 days.In response, HUD'
is not mandating specific complaint.
processing procedures, but rather trying
to provide options for different
processing procedures to suit
appropriate situations. Moreover, time
spent in accelerated orrapid response
processing is not wasted time; material
developed in special processing can still
be used later if the complaint is not
resolved or.settled and it is necessary to
continue to investigate complaints under
regular processing. It is HUD's intention,
in all cases, to complete investigations
as rapidly as possible.

Section 150.36 Cooperation with
Federal, State and local agencies.

A local agency suggested that
§ 105.38, providing for cooperation with '
Federal, State and local agencies, be
limited to agencies receiving funding
from HUD under the Fair Housing
Assistance Program (see 24 CFR Part-
111) or to agencies in jurisdictions which
have been recognized by HUD as having
substantially equivalent fair housing
laws (see 24 CFR Part 115). However,
section 816 of the Fair Housing Act, on
which § 105.36 is based, provides for the
HUD Secretary to cooperate with State
and local agencies, without any
limitations such as those suggested by
this commenter. HUD has not only
declined to insert any such limitation in
* 105.38. it has gone further and.
removed the language in the proposed
section that limited cooperation with
State and local agencies to those

"administering fair housing laws or
ordinances."

The same commenter found the
reference in § 105.36 to "other
appropriate Federal agencies" to be
unclear. This provision is drawn from
section 808(d) of the Fair Housing Act,
which requires all executive
departments and agencies to cooperate
with the HUD Secretary to further the
purposes of the Fair Housing Act. IIUD
does not believe that any further
clarification of the regulatory provision
is needed.

Section 105.37 Subpoenas,
interrogatories and investigative
powers.

No public comments were received
with respect to proposed § 105.37,
governing the investigative powers of
the Assistant Secretary provided under
section 811 of the Fair Housing Act.
However, HUD realized that it might be

-more helpful to a person reading the
regulations if the statutory provisions
were spelled out in .§ 105.37, rather than
just referred to: as in the proposed
section. Accordingly, paragraph (a] of
proposed § 105.37 has been split into
two paragraphs and revised to
incorporate much of the language of
subsections (a) and (b) of section 811.
Paragraphs (b) and (c) of proposed
§ 105.37 have been redesignated as
paragraphs (c) and (d), respectively, and
contain only editorial changes from the
proposal.

Section 105.39 Petition to revoke or
'modify subpoena.

Subsection (d) of section 811 of the
Fair Housing Act provides for a
procedure under which any person
served with a subpoena may petition the
Secretary of I-IUD to revoke or modify
the subpoena. HUD has determined that
it is appropriate to advise the public of
that procedure by including a provision
for it in the final rule. A new § 105.39
has been added for that purpose.
Although there has not been an
opportunity for public comment on this
new section, the Department finds
(pursuant to 5 U.S.C. 551(b)B)) that
notice and public procedure on the new
§ 105.39 are unnecessary because it does
not go beyond the language of the
statute, except for a sentence stating
where to file a petition. The new
provision reflects the .delegation of the
Secretary's authority in this area to the

,.Assistant Secretary for Fair Housing.
and Equal Opportunity.
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Section 105.41 Settlement of complaints
during investigotory process.

-With regard to § 105.41, NCDH statedJ
its belief that the provision for
settlement of complaints during the'

.investigatory process is a reasonable
means of encouraging informal '
resolution of complaints without need c
complete investigation or formal fact
finding. However, a local agency had a
problemwith'the third sentence of
§ 105.41, whichhprovides that a
settlement executed during the
investigatory process shall be
considered as "constituting a
withdrawal of the complaint". It
suggested substituting the phrase
"constituting a request for closure" for
the quoted language, to make-the HUD.
procedure compatible with State/local
practice.
HUD has reconsidered the inclusion

of proposed § 105.41 in revised Part 105.
Proposed § 105.41 provided that the.'
Assistant Secretary may "encourage
and facilitate" the settlement of the
complaint before the issuance of a
determination to resolve the complaint.
While HUD procedures and the statute
do not -preclude such settlements, it is
currently not HUD's policy, in most
circumstances, to encourage the parties
to negotiate settlements outside of our
established conciliation procedures.
A.ccordingly, we do not believe that it is
appropriate to include this provision in
the final rule.
. However, *a change similar to that

suggested by the local ageincy' has been
made with respect to § 105.50 (see
discussion below).

V. Subpart E-Determinations-

Section 105.50 DeterminatiOn to close a
complaint administratively.

- As proposed, § 10&.50 set forth
procedures for notifying persons of
HUD's determination to dismiss a
complaint. HUD has changed the
terminology used in this section from
•"dismiss-a complaint" to "close a
complaint administratively", to make
the HUD procedure more compatible
, with the practices of State and local'.
agencies. HUD Region I. questioned-the,
acceptgnce of a complaint if it is , -
dismissible on-its face. That office
stated that it should not be necessary to
log in and assign a case number to a
complaint thatcomes to HUD in
nominally acceptable form if it is clear
that the complaint will be closed ..
administratively because pf
inadequacies on its face.-While HUD,
will contipue to follow the current-,
practice of screening out complaints
which fail to meet, the standards of,
§§ 105.15 and 105.16, a complaint which

is considered to be filed under
paragraph (a) of § 105.17 may be closed

I administratively only as provided in
§ 105.50. Accordingly, once a compldint
is considered filed, it must be processed
under this part until it is disposed'of.
Otherwise, an aggrieved person could

,f. have a filed complaint closed
administratively without the safeguards
of notice and opportunity for
reconsideration provided by paragraphs
(b) and (c) of § 105.50. -

With regard to paragraph (c) of
§ 105.50, a local fair housing group

-contended that five days is not enough
time in which to ask for reconsideration.

-This group recommended that the
provision require notice by certified
mail with 10 days in which to request
reconsideration. HUD believes that the
five-day time period (provided as well
under the current regulations) is
adequate. Moreover, the addition of
ahiother 5 days would further delay a

- process which is already under criticism
for its length. lowever, a requirement
for use of certified mail for sending the
notice would be helpful in establishing
the time of its receipt, which is
important in light of the short time
period invovled. Accordingly,
requirements for notice by certified mail
have been inerted in paragraph (b) of§ 105.50. -

Section 105.55 Determination to
resohe a pomplaint.

- Several comments concerned - -

paragraph (c) of § 105.55. A localfair-
housing group recommended that, where
the Assistant Secretary, based on an
investigation, determines not to proceed
further on a complaint, more than five -

days be provided for making a request
for reconsideration (see discussion of a
similar comment by the same group
under § 105.50(c), above). The group
pointed out that it takes longer than five
days just to get the Final Investigative
Report, which is often needed in
deciding whether to ask for
reconsideration. As stated above, HUD

, believes that the five-day time period is
adequate,. and HUD does not want to,
l4uild unnecessarydelay into the
process Moreover, as indicated in the
-discussion of § 105.61(c) below, a"summary of facts" from the:Final
Investigative Report will be made.
available without, delay. if the report has
been completed at the time of the

- request for the summary, and promptly
.-upon completion, if it has not yet been

completed. A requirement for notice by
certified mail has been inserted in - ,
paragraph (c) of § 105.55 (see discussion
concerning addition to similar
requirements in § 105.50(b). above).

A local agency asked why the,
regulations require newly-discovered
evidence for reconsideration under

- § 105.50(c),but not under § 105.55(c).
After consideration of the reasons for -

the difference in treatment, HUD has'
revised § 105.50(c) so-that the - ....
requirement of'additional allegations
based on newly~discovered evidence ,

will be imposed only if the ' 
-

determination to closea complaint
administratively is based on the -
inadequacy of the facts as alleged "

- (otherwise, the request for . -,

reconsideration mhay be granted for good
cause shown). Since, in the case of-a' ,
determination to close a complaint on
the basis of inadequacy of facts'alleged,
the burden is-already on the aggrieved
person to allege facts sufficient to state
a valid claim for relief under the Fair
Housing Act, the additional burden is
not unfair. On the other hand, a -

- determination to close a complaint
administratively on the basis of the facts
alleged as amplified by an investigation
is functionally similar to a determination
not to resolve a complaint, which is
based on the facts as developed in-the
investigation. Since the conduct of the
investigation is-not within the control of
the aggrieved person, HUD believes it to
be inappropriate to-place the burden of -

discovering new'evidence on the.
aggrieved.person. A sefitenc has also -

been added to § 105.55(c) to provide that
a request for reconsideration.of a..
determination not to resolve a complaint
may be granted for good cause shown.

VI. Subpart F---Informal Endeavors to
Eliminate or Correct Discriminatory
Housing Practices .

Section 105.61 Access to information
gathered in investigations.

IHUD has heretofore taken the view
that efforts to obtain resolution'of
complaints by informal methods may be
aided by the avoidance of controversy
over the details of factual material
developed in investigations. Therefore, --

HUD has not ip the past made
investigative records available to parties
to a complaint during. the pendency of
the matter. Since the revision in -

proposed § .10561 represented a -

substantial change in current HUD
procedures, HUD specifically requested
comments on the impact of-the release
of investigative materials on informal
resolution of matters, particularly from
persons who have been parties or who
have represented parties in conciliation
activities.

Three public commenters (the Maine
Human Rights Commission, a local fair
housing group and NCDH) supported the



Federal, Register / Vol. 53, No. 123 -/ Monday, June 27, 1988 -/ Rules and Regulations

disclosure of ijnformation to parties as
provided in § 105.61.
. The Maine Commission, whose
investigative ,files are by statute Open to.
the -public, found that release of...
information to the parties-has aided in
resolution attempts. Access to - .
investigative information assists the.
parties in making realistic decisions;
about offering terms of settlement, as
well as accepting or rejecting them.

The local fair housing gr6up stated its
belief that the risk of provoking further
dispute, embarrassment orill will
between the parties is outweighed by
the benefits of'disclosing -investigative
information. Information that clearly
points to an illegal act would move
respondents to settle more quickly. In
addition, better'facts enable aggrieved
persons to make more informed -
decisions 'about bringing suit in court.

NCDH took the position that § 105..61 -

is too restrictive. It opposed the
provision which limits disclosure of
information during an investigation only
to situations where the Assistant
Secretary deems such disclosure
necessary for securing appropriat e
relief, arguing that nothing in the Fair
Housing Act requires or, justifies such a-
restriction. Its experience indicated that
the free exchange of information ,

between the parties and HUD is more
likely to lead to an expeditious.,
resolution of complaints. HUD has.
decided to retain the requirement for
approval-of disclosure of information in
§ 105,61(ai),.but it is contemplated that
such approval Will ordinarily be given
routinely by HUD regional offices.

The Connecticut Commission on-
Human Rights and Oppoi'tunities also
suppQrted disclosure, but to a limited
extent. it recommended that eith6r'(1)
the disclosure provision of.§.105.61(al be
limited to investigative materials
gathered by HUD (i.e.,. that it not be
applicable to files of substiantially
equivalent agencies) or (2).disclosure be
restricted.to sharing general summaries
of investigative materials (in accordance
with its own disclosure policy).
* A city. agency, however, opposed,
disclosure, to the parties of investigative
information during.the course of
investigation. On the basis :of its
experience, theagency took the position
that conciliation isaided by avoidance
of controversy over the details of factual
material developed during investigation.
The agency also believes that disclosure
might result in problems with non-party
Witnesses.,who could be subject to
intimidation. In response HUD has
revised § 105.61(a) to permit such
disclosure only after completion of the
conciliation process. .

'It is HUD's intention that'disclosure of' handbook rather than in the. regulation,
information to parties and witnesses . itself, .
willbe limited. to information and ; . .. 'This fair-housing group also
reports developed through HUD's questioned the need to make disclosure
investigative efforts. In addition, HUD of the Final Investigative Report (FIR)
will take appropriate care, in connection under paragraph (c) more restrictive
with reactivated complaints'that had, than information disclosure under -
been referred toa substantially paragraph (a), since it does not 'alow
equivalent agency, to avoid any direct access to the FIR by"

-disclosure of information developed by representatives of the parties. It
that agency which would-result in a suggested that'paragraph (c) be revised

* violation of restrictions imposed by* . to allow representatives of the parties to
State law. This can be handled by obtain copies of the FIR'-and other -
-revisions to the Memoranda of r documents to which the parties -
Understanding between HUD and themselves- have access. A similar
affected substantially equivalent recommendiation was made by NCDH..
agencies. Of course, the disclosure HUD has included in § 105.61(c) a.

provisions of § 105.61 do not apply to.. provision making the "'summary of
the release by a' State or local agenc, -'facts" section of the FIR available to the
pu'rsudnt to its law, of information aggrieved person, the respondent or any
developed in the course of an " of the representatives of either party. "
investigation by that agency and . 'The'same local fair housing group was

'contained in files which are in the . ' ,concerned that paragraph (c) place the
possession of that agency Accordingly; burden.of requesting ihe FIR on the
no change in the regulation is-required parties,'stating that this may become an
in that'regard. . obstafle to exercise of rights by

However, HUD has decided that it obgtacled toxrise
would not be appropriate for § 105.61(c) rlimitetion period under Title vIi HUD
to authorize the release of the complete .believes this concern to be' without
Final Investigative Report (FIR) during substance.''
the pendency of proceedings on a.. "'Another local fair housing-group
com p'laint, as proposed. Instead,., -uggete r tha l far h'usif i mpose a

paragraph (c) has been revised to " suggested tha paragraph (c) impose aS time Con'straint on HUD for providing.
require the inclusion of a self-contained tie ,suraive y U fr rvin
.summary of 'facts" section in the FIR; the FIR, such as five days after receipt

se'ting'ort a smmar offact. ' of-a request. Although HUD does notsetting forth a summary of facts,. .:- agree th Ir d'uchr a .time limit would be '

constituting the basis for the. Assistant. ai
Secretary's'determination either-to . appropriaite, a provision has been
resolve or not~to resolve the complaint. inserted in paragi'aph (c) requiring. HUD
This "summary of facts is the material. to i e e summaryof facts section ofi
that HUD will release to the partiesto 'the FIR aiailable promptly upon written
the complaint or their representatives . request, if it has been cIompleted at the

With regard to'specific issues raised time offthe.request, Or promptly upon
by the language of § 105.61, a local'fair ' .completion of tie report, if it has not yet
housing groupinquired wh~ther ' been completed. r

paragraph (a) bah be interpreted to " Sections 105.67 and 105.70
.permit fair housing centers, as , - "I . .. .
representatives of aggrieved Persons, to Section 105.67 (types of relief for
have access to investigative Ag. .... arie'ved persons) describes the types
information. HUD agrees that is the " of remedies that may be sought as.,
appropriate interpretation, On a similar appropriate for aggrieved persons,
point, NCDH'suggested adding a specific including monetary relief,othermake-
reference to attorneys in paragraph (a).' whole relief .and injunctive relief to
HUD interprets the word ' . eliminate discriminatory policies or
!"representatives" as including ... practices. Section 105.70 (types of
"attorneys", bet does not believe'that prov.isionsin the public interest) . .
any clarification of paragraph (a') is -' indicates the -types-of remedies to be
necessary on that point. ... sought, as appropriate, for-the public
. The same local fair housing group : . .interest. Such types of relief are , , -

suggested that paragraph (a) of §-105.61 eliminatior of discriminatory-housing..
should-provide some guidance as to how, practices,.prevention.of future--
information may be requested; more ' discriminatory housing practices,

• specific criteria as to when data may be '-affirmative activities, reporting.and
released, and an administrative appeal :' monitoring. . .. ... :"
mechanism to handle denials: It also - , ' 'With regard to § 105.67,. two local fair
made similar suggestions concerning . housing groups and NGDH urged HUD
paragraph (c] of that section..HUD ' .. to include. "punitive damages" in
believes that-these'matters-canbe,dealt. paragraph 4a) as.a type of monetary. -
with more appropriately ina HUD . ' relief-which may be sought, in

lrtr _ ; •
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conciliation, for an aggrieved person, in
appropriate circumstances. They argued
that, since punitive damages can be
awarded in civil actions brought under
Title VIII, and since respondents will be
seeking a full release of all claims as
part of the settlement, the regulation
should provide for punitive damages as
an element of the settlement. Although
monetary damages other than actual
damages are usually not provided for in,
conciliation agreements, it is HUD's
intent that the rule not preclude the
possibility of seeking punitive or
exemplary damages for an aggrieved
person in an appropriate situation.
Accordingly, paragraph (a)(1) has been
revised to provide for "damages", rather
than "actual damages".

NCDH and a local fair housing group
questioned the distinction between"relief' in § 105.67 and "provisions" in
§ 105.70. NCDH suggested that the term
"relief' be used in § 105.70 in place of
"provisions", for consistency. The fair
housing group suggested merging .
§ 105.70 with § 105.67, since the two
sections complement and serve each
other. It further argued that the
separation of the two sections is
inconsistent with the desire of victims of
housing discrimination to obtain relief,
beyond the housing unit and damages,
which will benefit others who may
follow them. HUD does not believe that
the proposed language is either
misleading or inconsistent with the
attainment of complete relief in the
conciliation process, and the suggested
changes have not been made.
Section 105.74 Notification where
voluntary compliance is not obtained.

A local fair housing group
recommended that § 105.74 be revised to
require that HUD notify the aggrieved'
person, prior to expiration of the 180-day
limit of section 812 of the Fair Housing
Act, of the deadline date and the need to
take legal action before that date. The
aggrieved person is notified several
times of his or her right to commence.a
civil action under section 812 "within
180 days of the last occurrence of a
discriminatory housing practice" (see
§ 105.45). At the time that' failure to
obtain voluntary compliance has been
determined, the 180-day deadline will
have passed in many cases, especially
where the complaint was filed-with
HUD late in the 180-day period.
Moreover, HUD considers it •
administratively impracticable to
compute the section 812 deadline date
for each complaint and to provide that
information in a notice to the aggrieved
person. Accordingly, HUD has made no
change in the language of § 105.74.

Section 105.75 Confidentiality of
conciliation conferences.

Paragraph (c) of § 105.75 states that
nothing in the confidentiality provisions
of the section shall be'construed to
prevent the Assistant Secretary from
disclosing the results of his or her
informal endeavors, including publishing
any conciliation agreement. This is a
change in policy on which HUD
specifically solicited comments.

Seven public commenters (three local
fair housing/civil rights groups, two
State agencies, one city agency and
NCDH) indicated support for the
proposed policy change enunciated in
§ 105.75(c). Three commenters (the
Connecticut Commission, a city agency
and a local civil rights group) explicitly
agreed with HUD's belief that the
beneficial effects of publishing
conciliation agreements outweigh'the
concern that potential disclosure may
deter some respondents from entering
into such agreements. Two commenters,
the Pennsylvania and Connecticut
Commission, had concerns about the
provisions based on a possible conflict
between the proposed provision and
State law. The NAR affiliate opposed
the provision, contending that it will
discourage the settlement of complaints.

The Pennsylvania Commission
pointed out that section 9(c) of the
Pennsylvania Human Relations Act
permits the Commission to publish the
terms of any conciliation, but prohibits
disclosure of the identity of the parties
involved. The Commission was
concerned about the interpretation of
"the results of his or her informal
endeavors" and whether the phrase is
intended to include the work products of
substantially equivalent agencies or
joint conciliation documents. If so, it'
objected to any interpretation which
would conflict with the Pennsylvania
statute.

The Connecticut Commission stated
that section 46a-84(b) of the Connecticut
General Statutes prohibits it from
disclosing what has occurred during its
conciliation endeavors, provided that it
may disclose the terms of conciliation
after a complaint has been adjusted. It
noted that the Memorandum of
Understanding between it and HUD
prohibits the disclosure of any
information given to HUD by it relating
to its conciliation efforts. The
Commission recommended that § 105.75
be revised to make clear that its
disclosure provision is restricted to
HUD-conducted conciliation efforts. In
the case of conciliation efforts
conducted jointly with substantially
equivalent agencies, the section should
provide that no disclosure may be made

-until after the matter is resolved and
that it be restricted to the terms of the
conciliation'agreement;

In response to these concerns, HUD
has added a sentence to .§ 105.75(c), •
limiting the permissible disclosure by
the Assistant Secretary to (1] a summary
description of the results obtained
through his or her conciliation efforts or
(2) any conciliation agreement entered
into as a result of such efforts. It is not
intended that the disclosure include any
work product developed solely by a
substantially equivalent agency or any
information in a joint conciliation
document that would result in violation
of a requirement (or prohibition)
imposed by State law. It is contemplated
that Memoranda of Understanding with
substantially equivalent agencies will be
revised to accommodate particular State
law problems concerning disclosure of
information under both § 105.61 and.
§ 105.75.

NCDH stated its belief that the
current high incidence of housing
discrimination, especially in geographic
areas where there are few fair housing
complaints filed, is largely attributable
to a lack of awareness among minority
homeseekers of their right to fair'
housing. In its view,'the publication of
conciliation agreements will serve to
enhance that awarenoss and will also
stand as a disincentive against,
discrimination by firms that wish to
avoid adverse publicity.

The Maine Commission noted that,
under its policy, conciliation agreements
are treated as public information, and
that there have been few demands by
respondents for confidentiality.

One local fair housing group
suggested that HUD issue routine press
releases on each signed conciliation
agreement. Rather than bind itself to
issuance. of press releases in every case,
HUD intends to limit its press releases
to cases of precedential importance or
involving matters of particular interest
to the public.

Another local fair housing group urged
that the aggrieved person, as well as the
Assistant Secretary, should have the
right of disclosure. HUD points out that
the parties to a conciliation agreement
are not restrained by HUD from
disclosure of its provisions. However,
restraints on disclosure by parties may
be included in the agreement itself, by
agreement of the parties.

Section 105.78 Resolution of complaints.

'The Connecticut Commission opposes
the bifurcated conciliation process set
forth in § 105.76. This commenter argued
that, if a respondent is free to negotiate
a separate agreement which addresses.
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concerns of only the aggrieved person,
there*is little incentiye to agree to
general provisions, such as record
keeping, reporting and other affirmative
requirements, in the conciliation
agreement. The Commission suggested
that, if.-HUD retains the proposed .
approach: it include a provision to the
effect, that private agreements-between.
aggrieved persons and respondents will
not preclude HUD from taking further
appropriate action to address matters-
raised in the original complaints. It is
HUD'sposition that, under the language
of §,105.76 as proposed,*the failure of
HUD -and a respondent to agree'on the
public interest provisions of a a
conciliation agreement will not bar. the
Assistanti Secretary fromtaking further.
appropriate action Under §105.80 even
if-the aggrieved person and'the - '
respondent reacha separate' agreement.
While HUD does not believe that this
commenter's'suggested change is
necessary, HUD has removed the final
Sentence of paragraph 'b)(2)-so as notto
encourage settlements outside of:the'" --
procedural framework of Part 105. Of

* coursb,i 'aggrieved person'and the
respondent 'can'always enter iifldan'
agreenient between themselves butside'
of the onciliation process, even in the -
absence ofthe referenced senience.? 7.

A local civil rights grou'p 'sugested"
that- § 10516 be revised to provide '
aggievedipersons a role indetehuniiIng.
what relief if necessary to vinidicate the.
public interest."This is particulirly
appropriate when one of ihe'aggrieved
persons is an orgniization which has
filed a complaint on behalf.of its
members and which has expe rience in
identifying those issues which are
important to the comn'unity. This gro.p
suggested the followingspecific
revisions to § 105.76: (i) Require "
agr enient of the'faggrieved person in
paragraph (a)(2), in addition to the
Department ind' the resporidefit; (2)
ifseri, "the aggrieved personi" after."The
Department"'in paragraph (bj(2); and (3)
revise the fiist-clause of the
undesijnated final sentence to read:"'If
the Department',and the respondent d6
not agree on Provisions vindicating the
public interest, * * . HUD does not
agree that the aggrieved person should
hase .a v.eto power with respect t the
public interest provisions of a

.conciliation agreement. While HUD
welc6m6s,'the comments and.
suggesfions of aggrieved persons on,
these matters, particularly when they"
are fair hbusing organizationsUIUD.
wi'shest0 retain .control'in this, area, in
the interest of consistency in-overall.

. polii..dfcourse, an'aggrieved peron.

retains the ultimate right to refuse to_
sign a proposed. conciliation agreement.,.

Section 105.77 Review of compliance.

A local faii housing group suggested
* changing "may" to "must" in the ffi'rst

sentence of § 105.77. Requiring HUD
staff to monitor every conciliation
.agreement is not the most effective use,
of HUD's limited resources. Compliance
reviews,will be 'done either on a
sampling basis or if HUD has reason to
believe that a particular agreement is*

not b eiig complied with. Accordingly,
HUD ha's not made the suggested chalagein § 105.77. 

" ,

Section 10.80 Other action by the '
Assistant Secretary. .'

Section 105.80 describes'other actions
which can be taken-by the Assistant
Secretary: to 'enforce HUD civil rights'
responsibilitibs With'respeFt to fair '
housing, where volufitary'comnpliance
has not been obtained and ail ' .'
evaluation of the evidence nfdiiiates'on
bailaic'e that there has been a'
discriminatory housing practice. The,:
Connecticut Commission supporfed thlis

'listing of other actions but, sUggested:
inclusionin §_ 105.80 of some standards.'
or criteria for decisions as to what
action to take, particularly for referral of
cases tothe Department of Justice for.,
further action. HUD needs to retain the
discretion'to'take whatever ation, dr.,
combination of actions, may'be' '
appropriate'under the civi'rights "
.,authorities listed in § 105.80.,Since the,
ciicumstances'of each individual case'
will dictate what action ia appropriate,
it is not practicable to provide-the-
suggested standards or criteria in the
regulations.,

HUD has revised paragraph (d)(4) of'
§ 105.80 to add a reference'to
proceedings under section 109 of the

'Housing andOommunity Development
Act of 1974 and its related regulation.

VIL Part 115-wRecognition of '
Jurisdiction with Substantialy
EquiValdnt Ldws ' "NCDH was. concerned that the
proposed rule.did not address the
proviso in section 810(d) of the Act
which bars'civil, actions inFederal court
where the-aggrieved person has' a
judicial remedy under a State or local
fair haousing law. NCDH suggested .that

HUD clarify that a determination, of ' :
"substantial equivalence" under 24 CFR
Part 115 does not necessarily: establish,

•that a State or local law provides for.
judicial remedies suffiqient to bar,
Federal court, jurisdiction of an action.

,under section 810(d). Therevision to,
Part 115 published by HUD ons August9,
1984 (49 FR 32046) takes care of this ,

problem. Revised § 115,3(b) provides
that a State or local fair housing law
maybe determined tobe substantially
equivalen't to the Fair Housing Act
"even though it either does not contain.
an expressprovision for access to. State
or local courts; or does allow access to
State or local courts but does 'not
provide the full panoply of judicial
remedies provided under.the Act." It
further provides that a grant of
,recognition of substantial equivalency'
under Part 115 is riot a! determination
thatthe judicial protection and:
enforcement of the rights.embodied in a
State or local fairhousing act-are :
substantially equivalent to those found.
in the Act."

Conforming Amendmerit to 24 CFR:

P Paragraph (a) of § 115.10.contains~a_"
referenceto § § 105.18-105.20 of -the
current regulations. Because of the
revision of Part 105, it is necessary to
amend §15.10(a) to conform the .
ref6rence to the new sections of Part 105
as'adoptedbythis final rule.
Accodingly,:the reference has beenchanged to read' § §'105.20-05.22 of •
tis chaptei'."

VIII, Findings and Other Matters

wA Fioingf No Significant Impac t
with respect to the environment has..

.been-made.in-accordance with HUD
regulations in 24 CFR Part.50 ivhich-
,implement sectibn 102(2)(C) of the
National Environ'mental Policy Act Of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impact is available for public'
inspection dfring regular business hours
in the Office of the Rules Docket Clerk,
Room 10276, Department of Housing.and,Urban Development, 451 Seventh. Street,

.SW.,'Washington, DC 20410.' .....
I This rule does not constitut a."inajor
rule" as that term is defined in section
1(b) df Executive Order'12291 issued by
the President 6n February 17, 1981i

:'Analysis of the rule indicates that it
does not: (1) Have an annual effect on
the, economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,.
FederiaLStat'e or local government
agencies, or geographic regions;. or-(3)
havea.sijgnificant adverse effect on.
ponipetition. employment,. investment,
produtivity, innovation, or on; the
ability.-of United States-based:
enterprise.s to compete with foreign-
based eiterprises.in domesticor export.
maketis... -

The rule was listed under Sequence
Number 1010 in the Department's
Semiannual Agenda of Regulations.'
publishiedon- April 25, 1988 (53, FR 13854
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at 13887) pursuant to Executive Order
12291 and the Regulatory Flexibility Act.

Under the Regulatory Flexibility Act
(5 U.S.C. 601), the undersigned hereby
,certifies that this rule would not have a
significant economic impact on a
substantial number of small entities. It
would serve to relieve part of the
regulatory burden on real estate
developers, some of whom constitute
small entities, but its effect is not
expected to exceed the threshold set
forth in the Act.

The information collection
requirement contained in this rule has
been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501-3520). The
OMB Control Number is 2529-0011.

The Catalog of Federal Domestic
Assistance program number is 14.400.

List of Subjects

24 CFR Part 105

Fair housing.

24 CFR Part 115

Fair housing, Intergovernmental
relations.

Accordingly, Subchapter A of Chapter
I of Subtitle B of Title 24 bf the Code of
Federal Regulations is amended as
follows:

PART 105-FAIR HOUSING

1. Part 105 is revised to read as
follows:

Subpart A-Purpose and Definitions

Sec.
105.1 Purpose.
105.2 Definitions.

Subpart B-Complaints
105.11 Submission of information.
105.12 Complaints to be filed by an

aggrieved person.
105.13 Persons against whom complaints

may be filed.
105.14 Where to file complaints.
105.15 Contents of complaints.
105.16 Form of complaints; amendments.
105.17 Filing of complaints.
105.18 Service of complaints: filing of

answers.

Subpart C-Referral of Complaints to State
and Local Agencies
105.20 Notification and referral to

substantially equivalent State or local
agencies.

105.21 Cessation of action on referred
complaints.

105.22 Reactivation of referred complaints.

Subpart D-Procedures for Enforcement of
Complaints
105,31 Investigations.
105,32 Systemic processing.
105.33 Accelerated processing.

105.34 Rapid response processing.
105.35 Access to information.
105.36 Cooperation with Federal, State and

local agencies.
105.37 Subpoenas, interrogatories and

investigative powers.
105.39 Petition to invoke or modify

subpoena.
105.45 Notification of right to file civil

action.

Subpart E-Determinations
105.50 Determination to close a complaint:;

administratively.
105.55 Determination to resolve a complaint.

Subpart F-Informal Endeavors to
Eliminate orCorrect Discriminatory
Housing Practices
105.60 General.
105.61 Access to information gathered in

investigations.
105.65 Objectives of conciliation.
105.67 Types of relief for aggrieved persons.
105.70 Types of provisions for the public

interest.
105.73 Inability to obtain voluntary

compliance.
105.74 Notification where voluntary

compliance is not obtained.
105.75 Confidentiality of concilation

conferences.
105.76 Resolution of complaints.
105.77 Review of compliance.
105.80 Other action by the Assistant

Secretary.
Appendix-List of Department of Housing

and Urban Development Regional Offices
and Jurisdictional Areas and Field Offices.

Authority: Title VIII, Civil Rights Act of
1968, 42 U.S.C. 3601-3619; section 7(d),
Department of HUD Act, 42 U.S.C. 3535(d).

Subpart A-Purpose and Definitions

§ 105.1 Purpose.
(a) The regulations set forth in this

part contain the procedures established
by the Assistant Secretary for Fair
Housing and Equal Opportunity in the
Department of Housing and Urban
Development for carrying out his or her
responsibility with respect to any
complaint filed with the Department
under section 810 of the Fair Housing
Act, 42 U.S.C. 3610.

(b) Although these regulations govern
the processing of Fair Housing Act
complaints only, there are other civil
rights authorities which may also be
applicable in a particular case. Thus,
where a person charged with a
discriminatory housing practice in a
complaint filed under section 810 of the
Fair Housing Act is also prohibited from
engaging in similar practices under Title
VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d-2000d-5),.section 109 of the
Housing and Community Development
Act of 1974 (42 U.S.C. 5309), Executive
Order 11063 of November 20,1962, on
Equal Opportunity in Housing (27 FR"
11527-30, November 24, 1962), or other

applicable law, such person may also be
subject to action by the Department of
Housing and Urban Development or
other Federal agency under the rules,
regulations, and procedures prescribed
from time to time pursuant to Title VI
(24 CFR Parts 1 and 2), section 109 (24
CFR 570.602)), Executive Order 11063 (24
CFR Part 107), or other applicable law.

§ 105.2 Definitions.
As used in this part,
(a] "Assistant Secretary" means the

Assistant Secretary for Fair Housing
and Equal Opportunity in the
Department of Housing and Urban
Development.

(b) "Department" means Department
of Housing and Urban Development.

(c) "Discriminatory housing practice"
means an act that is unlawful under
section 804, 805, or 806 of the Fair
Housing Act.

(d) "Dwelling" means any building,
structure, or portion thereof which is
occupied as, or designed or intended for
occupancy as, a residence by one or
more families, or any vacant land which
is offered for sale or lease for the
construction or location thereon of any
such building, structure, or portion
thereof.

(e) "Family" includes a single
individual.

(f) "Fair Housing Act" means Title
VIII of the Civil Rights Act of 1968, as
amended, Pub. L. 90-284,42 U.S.C. 3601-
3619.

(g) "Person" includes one or more
individuals, corporations, partnerships,
associations, labor organizations, legal
representatives, mutual companies,
joint-stock companies, trusts,
unincorporated organizations, trustees,
trustees in bankruptcy, receivers, and
fiduciaries.

(h) "State" means any of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, or any of
the territories and possessions of the
United States.

(i) "To rent" includes to leasei to
sublease, to let, and otherwise to grant
for consideration the right to occupy
premises not owned by the occupant.

Subpart B-Complaints

§105.11 Submission of Information.
(a) The Assistant Secretary shall

receive information concerning alleged
discriminatory housing practices under
the Fair Housing Act from any person.
Where the information constitutes a
complaint Within the meaning of the Fair
1yousing Act and this part and is

irnished by an aggrieved person (as
defined in § 105.12), it shall be deemed
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filed under § 105.17. Where additional
information is required for purposes of
perfecting a complaint under the Fair
Housing Act, the Department shall
advise what additional information is
needed and shall provide appropriate
assistance in the filing o. such
complaint.

(bl If the information disclosed so
warrants, the Department may also
concurrently invoke its authority to
initiate compliance reviews under other
appropriate civit rights authorities, such
as E.O. 11063 on Equal Opportunity in
Housing, Title VI of the Civil Rights Act
of 7964, or section l0g of the Housing
and Community Development Act of
1974, arid the information may also be
made available to an other Federal,
State or local agency having an interest
in the matter.

§ 105.12 Complaintsto beflled by an
aggrieved person.

Any person who daims to have been
injured by a discriminatory housing
practice or who believes that he or she
will be irrevocably injured by a
discriminatory housing practice that is.
about to, occur, within the meaning of
section 810 of the Fair Housing Act
(hereinafter an "aggrieved person'7,
may file a complaint no, later than 180
days.after the alleged discrniminatory -
housing practice occurred. Such
complaint may' be filed with the
assistance of an authorized
representative of the aggrieved person,
including any organization. acting on
behalf of the aggrieved person,

§ 105.13. Persons against whom
complaints may be fied..

(a)! A complaint may be filed against
any person alleged to be or have been
engapd, or to, be about to. engge, in a
discriminatory housing practice.

(bJ A complaint may also be. filed
against any person who directs or
controls, or has. the, right to, direct or
control, the conduct of another person
with respect to any aspect of the sale.
rental. advertising or financing of
dwellings or the provision of brokerage
services relating to the sale of rental of
dwellings if such other person, acting
within the scope of his or her authority
as employee or agent of the directing or
controlling person, is or has been
engaged, or is about to engage, in a
discriminatory housing, practice

§ 105.14 Where to file complaints.,
(al' Complaints may be filed in person

or by mail with Fair Housig,
Department of Housing and Urban
Development, Washington DC 20410, or
any Regional or Field. Office of the
Department. A lit of Regional Offices

(with their addresses and areas of
jurisdiction) and Field Offices (with,
their addressesl is=contained in an
appendix to these regulations.

(by In addition, information to. be
contained in a complaint may be
provided by telephone to any such office
of the Department. Information provided
by telephone shall be reduced to wrfting
on the prescribed complaint form by an
employee of the Department and sent to
the aggrieved person to, be signed and
attested to as provided in I 105.16(a),

(c) Complaints may also be, filed in
person or by mail with any substantially
equivalent State or local agency. As ,
used in this. part, the, term "substantially
equivalent State, or local agency" shall
include not only a State or-local agency
which administers a fair housing law-
found by the Department, under 24 CFR
Part 115, to provide rights and remedies
which are substantially equivalent to
the rights and remedies provided in the
Fair Housing Act, but also a State or
local fair housing, agency with which the
Department has entered into a written
agreement under § 115.17 of this chapter
providing for the referral of complaints
to the agency. Complaints filed with a
substantially equivalent State or local
agency shall be considered to be dual
filed with both the agency, under its
own law, and the Department, under the
Fair Housing Act.

(d) Generally, complaints will be
processed through the Department's
Regional Administrator having
jurisdiction in the State in which the'
alleged discriminatory housing practice
occurred. However, where a complaint
has been identified for systemic
processing pursuant to § 105.32, that
complaint may be processed in the
Office of the Assistant Secretary in
Washington, DC .

§ 105.15 -Contents of complaints.
Each complaint must contain

substantially the following information:
(a) The name and address of the

aggrieved person.
(b The name and address of the

person, against whom the' complaint is
filed ("respondent").

(c) A description and the address of
the dwelling which is involved, if'
appropriate.

(d) A concise statement of the facts,
including pertinent dates, constituting
the alleged discriminatory housing
practice..

(The informationi colection requirements
contained -in this section were approved by
the Office of Management and Budget under
control number 2529-00*11.1

§ 105.16 Formof complalnt amendments.
. fa Each complaint shall be in writing

and signed by the aggrieved person and
shall be attested to before a notary
public'or a duty authorized
representative of the Assistant
Secretary Such signing and attestation
may be made at the time of the
'investigation.

(h) The: Assistant Secretary, may also
require complaints to be made on
prescribed forms. Complaint forms shall
be available to allpersons in any
Regional or Field Office of~the
Department or in any substantially
equivalent State or local agency.
Notwithstanding the requirement for use
of the prescribed form, any written
statement which substantially sets forth
the allegations of a discriminatory
housing practice under the Fair Housing
Act (including any such statement filed
with a substantially equivalent State or
local agency) shall be accepted as a Fair
Housing Act complaint by the
Department. Appropriate assistance inr
filling-out forms and in filing a complaint
shall be provided by personnel in any of
those offices.

Eci Complaints may be reasonably and
fairly amended at any time, to cure
technical defects or omissions, including
failure to. attest to a coidplaint to 6larify
or amplify the allegationsi in a
complaint, or to add other respondents:
and any amendment shall be, deemed to
be made as of the original filing date.

(The information, collection requirements
contained in paragraph (b) were approved iy
the Office of Management and Budget under
control number 2529-;o%.1

§ 105.17 Filing of complaints.

(a) A complaint shall be considered to
be filed when it is received by the
Department, or dual filedwith the
Department through a substantially
equivalent State or local agency, in such
form as is found reasonably to meet the
standards of § & 105.15 and 105.T& The
aggrieved person shall be notified of the
date. of filing and of his or her right ta
bring court action under, sections,810
and 812. (See § 105.4}

(b) Notwithstanding paragraph (al of
this section a complaint may be deemed
filed, for purposes of the 180.day period
for the receipt of complaints by the
Department under section 810(b) of the
Fair Housing Att, upon the receipt of
written information tincluding

'information provided by telephone and
reduced to writing by an employee of
the Department) sufficiently precise to
identify the parties and describe
generally the action or practice
complained of,..
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(c) Where a complaint alleges not just
one incident of conduct made unlawful
under the Fair Housing Act, but an
unlawful practice that continues, as
manifested in a number of incidents of
such conduct, the complaint shall be '
deemed timely if filed within 180 days of
the last alleged occurrence of that
practice.

§ 105.18 Service of complaints; filing of
answers.

Upon the filing of a complaint within'
the meaning of § 105.17(a), and upon any
amendment of such a complaint, a copy
thereof shall be furnished to the.
respondent by certified mail or through
personal service by Department
representatives. The respondent may
file an answer to the complaint or
amended complaint at any time prior to
the expiration of seven days after the
daie he or she receives the copy of the
complaint or amended complaint. The
respondent may assert any defense
which might be available to a defendant
in a court of law. The answer must be
attested to before a notary public or a
duly authorized representative of the
Assistant Secretary. With the consent of
the Assistant Secretary, an answer may
be amended at any time. The Assistant
Secretary shall permit an answer to be
amended whenev'r he or she believes it
would be reasonable and fair to do so.

Subpart C-Referral of Complaints to
State and Local Agencies

§ 105.20 Notification and referral to
substantially equivalent State or local
agencies.

Whenever a fair housing law
administered by a substantially
equivalent State or local agency
provides rights and remedies

substantially equivalent to those
provided by the Fair Housing Act for a
discriminatory housing practice alleged
by an aggrieved person in a complaint
filed with the.Assistant Secretary under
the provisions of Subpart, B, the
Assistant Secretary shall notify the
agency of the filing of the complaint and
refer the complaint to the agency for
investigation and processing. The
Assistant Secretary shall give the
aggrieved person and the respondent
noticein writingof such notification and
referral. The notice to the aggrieved
person'shall also advise the aggrieved -
person of his or her right to'commence a
civil action in an appropriate United
States District Court under section 812
of the Fair Housing Act, within 180 days
of the last occurrence of the
discriminatory housing practice
complained of, or under section 810(d),
within 60 days after any reactivation of

the complaint by the Assistant Secretary
pursuant to § 105.22. Notices under this
section shall be sent by certified mail.

§ 105.21 Cessation of action on referred
complaints.

(a) When a substantially equivalent
State or local agency has been notified
of a complaint and the complaint has
been referred to it pursuant to § 105.20,
no further action shall be taken by the
Assistant Secretary hereunder except as
provided in § 105.22.

(b) Notwithstanding the notification of
the substantially equivalent State or
local agency and the referral of the Fair
Housing Act complaint lo it pursuant to
§ 105.20, the Assistant Secretary may
'take appropriate action to review or
investigate matters in the complaint
which raise issues cognizable under
other civil rights authorities applicable
to Department programs (see,§ 105.1[b)).

§ 105.22 Reactivation of referred
complainta.

(a) Whenever a substantially
equivalent State or local agency has
been notified of the filing of a complaint
and the complaint has been referred to it
pursuant to § 105.20, the Assistant'
Secretary may reactivate the complaint
for processing by the Department if he
or she certifies that in his or her
judgment the protection of the rights of
the parties or the interest of justice
require such action.

(b) Such certification shall be made
- routinely under the followihg
'circumstances:
* (1) When the substantially equivalent
State or local agency has not, within
thirty days from the date that it received

, the notification and complaint,
commenced proceedings with respect to
the complaint, or when the agency has
commenced proceedings within that
time but has -failed to carry the
proceedings forward with reasonable
promptness, in the judgment of the
Assistant Secretary., However, no such
certification shall be made under this
subparagraph until after the appropriate
HUD Regional Office has conferred with
the'agency to ascertain the reason for
the delay in processing of the complaint.
If the Assistant Secretary has reason to
believe that the agency will proceed
expeditiously following the conference,
the Assistant Secretary may leave the
complaint with the agency for a
reasonable time, notwithstanding the
expiration of the thirty-day period.

(2) Where, upon completion of State
or local processing, the complaint has
not been resolved to the satisfaction of
the Assistant Secretary and the
applicable State or local law fails to
provide access to a State, or local court.

Subpart D-Procedures for
Enforcement of.Complaints

§ 105.31. Investigations.

Generally, the purposes of an
investigation of a complaint under the
Fair Housing Act are:

(a) To obtain oral and documentary
information concerning the events or
transactions that are involved in the
alleged discriminatory housing practice
identified in the complaint.

(b) To document policies or 15ractices
of the respondent involved in the alleged
discriminatory housing practice raised,
in the complaint..

(c) To develop.factual data necessary
for the Assistant Secretary- to make a
determination as to whether to attempt
to eliminate or correct the alleged
discriminatory housing practice by the
informal methods of conference,
conciliation and persuasion, or to
initiate other enforcement actions
provided for in § 105.80, including
referral of the matter to the Department
of Justice for the consideration of the
initiation of civil or criminal actions
provided under theFair Housing Act.

§ 105.32 Systemic processing.
Where the Assistant Secretary

determines that the alleged
discriminatory practices in a complaint
are pervasive or institutional in nature
or that the processing of the complaint,
will involve complex issues, novel
questions of fact or law or will impact
on a large'number of persons, the
complaint may be identified for systemic
processing. This determination can be
based on the face of the complaint or on
information gathered in connection with
an investigation. Systemic investigations
can focus not only on documenting facts
involved in the alleged discriminatory
housing practice which is the subject of
the complaint but also on review of
other policies and procedures related to
matters under investigation, to make
sure that they also comply with the
nondiscrimination requirements of the
Fair Housing Act.'

§ 105.33 Accelerated processing.
(a)Complaints iegarding the rental of

a dwelling'which do not present
complex:factual issues or do not involve
a respondent with a substantial number
of dwellings may be investigated on an
accelerated basis. Complaints
designated for accelerated processing'
will in olve'only situations in which the
dwelling sought is available, the'
respondent owns, manages or controls
not more than 25 dwelling units, and the
aggrieved person and respondent agree
tb such processing and the waiverof the
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provisions of §1105.18 relating to the
filing of answers.

(b] Upon service of the complaint on
the respondent, the investigation of
matters shall be commenced prompty,
and the investigatory process shall be
concluded as expeditiously as possible.

(c Where accelerated-processing fai's
to result in informal resolution, pursuant
to Subpart F of this part, the complaint
may be investigated further under
§ 105,31 or, § 10532.

§ 105.34 Rapid response processing,
(a) Where an aggrieved person

asserts an alleged discriminatory
housing practice involving a dwelling
which continues to be- available and the
aggrieved person is interested only ia
obtaining the dwelling, the-Assistant
Secretary may designate the matter for
rapid response processing prior to
assigning the complaint for investigation
under § 105.31 or I 105.32. Rapid
response processing will be used only
where the respondent owns, manages or
controls not more than 25 dwelling units,,

(bJ When a complaint is designated
for rapid response processing, the
aggrieved person and the respondent
shall be advised of their-statutory right
to have the Department investigate the
complaint and of the respondent's right
under § 105.18 to file an answer to the
complaint within seven days after
receiving a copy, of the complaint. ff the
respondent and the aggrieved person
agree to rapid response processing. a
fact finding conference shalf be
scheduled as soon as feasible. However,
if the respondent has: not waived his or
her right to the seven day period for the
filing of an answer to the complaint, the
conference shall not be held until the
respondent has filed arr answer or the
period has expired, whichever occurs
earlier.

(c) In addition to a diacussion ofthe
allegations involved in the complaint
and matters raised in answer thereto,
the Department shall provide the
aggrieved person and the respondent an
opportunity to negotiate a resolution.
These efforts to resolve the matter shall
not be considered part of the
Department's processing of a complaint
and shall not be made public by the
Department or used in an investigatiom

(d) Where the aggrieved person and
the respondent-agree to a remedy
proposed at this conference, the
Department shall consider the complaint
as resolved and shall take no further
action on matters raised in the
individual complaint. Since the remedy
in such eases is primarily limited to the
offer and acceptance.ofa dwelling, a
written agreement need not be used.
However, the Department shall not close

a case until the remedy agreed upon has
been provided.

(el.Complaints which are not settled
through rapid response processing may
be subject to further investigation under
§ 105.31 or § 105.32.

§ 105.35 Access to Information.
Pursuant to section 811(a) of ie Fair

Housing Act, the Assistant Secretary, in
conducting investigations under this
part, shall be provided access at all
reasonable times to premises, records
documents, iud]Mdeals, and other
possible sources of evidence. The
Assistant Secretary may also examine;
record and copy such materials and take
and record the testimony or statements
of such persons as are reasonably
necessary for the furtherance of an
investigation.
§ 105.36 Cooperation with, Federal, State
and local agencies..

The Assistant Secretary, in processing
Fair Housing Act complaints, may seek
the cooperation and utilze the services
of State and local agencies and other
appropriate. Fedeial agencies.'
§ 105.37 Subpoenas, Interrogatories and
investigative powers.

(a)l The Assistant Secretary shall seek
voluntary cooperation of all persons in
investigations under thiS part. However,
whenever any person fails to cooperate-
voluntarily, the Assistant Secretary may
issue subpoenas to compel his or her
access to, or the production of the
materials described in § 105.35K Or to
compel the appearance of any person
described in , 105.35, and may issue
interrogatories to" a respondent, to the
same extent and subject to the same
limitations as9 would apply if the
subpoenas or interrogatories were
issued or served in aid of a civil aclion
in the U.S. District Court for the district
in which the investigation id taking
place.

fb), Upon written application to the
Assistant Secretary, a respondent shall
be entitled to the issuance ofa
reason-able number of subpoenas by and
in the name of the Assistant Secretary,
to the same extent and'subject to the.
same limitations as subpoenas issued by
the Assistant Secretary under paragraph
(a) of this section. Subpoenas issued at
the request of a respondent shall show
on their face the name and address of
such respordent and shall state that
they were issued at the respondent's
request.

(c The regality ofench issuance of
subpoenas or interrogatories shall be
approved by the General Counsel of the.
Department or his designee.

(d) Payment Of witness and mileage
fees shall he made as provided for in
section 811(cl, of the Fair Housing Act in
an amount allowed under the rules
governing such payment by the US.
District Courts. Fees payable tora
witness. summoned by subpoena issued
at the request'of a respondent shall be
paid by the respondent.
§ 105.39 Petition to revoke or modify
subpoena.

(aJ Any person served with a
subpoena. pursuant to § 10537 may,
within five days after such service.
petition the Assistant Secretary in
writing to revoke or modify the
subpoena. Such petition shall be
submitted to the Assistant Secretary by
mailing or otherwise delivering it to the
Office of the Department which issued
the subpoena.

[b} The Assistant Secretary shall grant
the petition if he or she finds that the.
subpoena requires appearance or
attendance at an utreasonable time, or
place, that it requires production of
evidence which does not reate to any
matter under investigation, that it does
not describe with sufficient-particularity
the evidence to be produced. that
compliance would be unduly onerous, or
for other good reason.

§ 105.45 Notification of right to fire cM)
action.

(a) The Assistant Secretary shall
notify all parties to Fair Housing Act
complaints, in writing of the availability
of a civil action under section 810(d, and
section 812 of the Fair Housing Act.

(b) In acknowledging receipt of
allegations of discriminatory housing
practices, the Assistant Secretary shalt
notify the aggrieved person thaL under
section 8!0(d) of the Fair Housing Act, if
the Assistant Secretary has been unable
to obtain voluntary compliance within
30 days after the filingof a complaint,
the aggrieved person may file a civil
action within 30 days thereafter. The
notification shall advise the aggrieved
person that the failure to fire suit within
that 60-day time limit may result in the
loss of the right to file suit under section
810(d). In addition, the aggrieved person
shall he. advised of his or her right to
commence a civil action under section
812, in an appropriate U.S, District Court-
within 180 days of the rast occurrence of
the discriminatory housing praetice
complained of.

Cc) Whenever a Fair Housing Act
complaiat, referred to a State or local
fair housing, agency under § 105204 is
reactivate d by the Assistant Secretary
pursuant to § 105.22, the Assistant
Secretary, in notifying the aggrieved
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per'son of the Department's reactivation,
shall advise the aggrieved personthat,'
under section 810(d), if the Assistant
Secretary is unable to obtain voluntary
compliance within 30 days of the date of
reactivation, a civil action may-be
commenced within 30 days thereafter"
The notice shall advise the aggrieved
person that the failure to file suit within
that 60-day time limit may result in the.
loss of the right to file suit under section
810(d). In addition, the aggrieved person
shall be advised of his or her right to
commence a civil action under section
812 in an appropriate U.S. District Court
within 180 days of the last occurrence of
the discriminatory housing practice
complained of.

(d) Thirty. days after the receipt of a
complaint which the Department is
processing or thirty days after the
reactivation of a complaint which had
been referred to a State or local agency
for processing, the Assistant Secretary
shall notify the aggrieved person in
writing of his or her right to file suit
under section 810(d) within 30 days. The
aggrieved person-also shall be advised
or his or her right to commence a civil
action under section 812 in an

" appropriate U.S. District Court within
180 days of the last occurrence of the
discriminatory housing practice.
complained, of.

Subpart E-Determlnations

§ 105.50 Determination to close a
complaint administratively.

(a) Where the allegations of a
complaint on their face, or as ampli ied
.by an investigation, disclose that the
complaint is not timely filed or ,
-otherwise fails to state a valid claim for
relief under the Fair Housing Act, the-
Assistant Secretary may close the'
complaint administratively without
further action.

(b) If the Assistant Secretary decides
to close a complaint administratively
under paragraph (a) of this section, hb m
she shall notify the aggrieved person by
certified mail of the 'disposition of the
case. The respondent shall' also be
notified bycertified mail in anycase
where he or she has been served with a
copy of the complaint.

(c) Any party adversely'affected, by'a
'determination under this section may,
within 5 days of receipt of notice bf the'
determination, request that the

,Assistant Secretary reconsider this
action. However, if the determination to

•close the complaint administratiVely
was made solely on the basis of the
allegations of the-complaint (without
amplification by an investigation), a
request for reconsideration may be
granted only on the basis of additional

allegations based on material evidence
not previously avaiable to the party
requesting reconsideration; otherwise,
the request for reconsideration may be
granted'for good cause shown.

r 105.55 Determination to resolve a
complaint.

(a) Withiin 30 days after a complaint is
filed; or within 30 days after reactivation
by the Assistant Secretary in the case of
a complaint referred to a State or local
agency and subsequently reactivated
pursuant to § 105.22,. the Assistant
Secretary shall investigate the complaint
and give notice in writing-to the
aggrieved person and to the respondent
if the Assistant Secretary intends to - ,
take further action with respect to-the
complaint.

(b) A determination to re'solve can be
made if analysis of the facts developed
in the investigation results in a .
conclusion that, more likely than not,
race, color, religion;, sex, or national
origin is.a factor in an injury to the
aggrieved person which has occurred or,
is about to occur for which the.
respondent was responsible..

(c) Where the Assistant Secretary,
based on the analysis of the facts
developed in the investigation, decides
not to proceed further in a case, he or
she shall notify the aggrieved person
and the respondent by cei'tified mail of
the determination not to resolve the
complaint.' Any party adversely affected
by such a determination may, within 5
days of receipt of the notice of
determination not to resolve the
-complaint, request that the Assistant
Secretary reconsider the action. A
request for reconsideration may be
granted for good cause shown.

Subpart F-Informal Endeavors to
Eliminate or Correct Qiscriminatory
Housing Practices

§ 105.60 General.
(a) When the Assistant Secretary has

decided to resolve a complaint pursuant
to section 810(a) of the Fair Housing Act,
he or she shall proceed to'try toeliminate or correct the alleged
discriminatory housing practice by
'informal'methods of conference,
conciliation, and persuasion.
. (b) Informal endeavors by the

Assistant Secretary need not be
terminated even if the aggrieved persons
has commenceda civil action in an
appropriate court under the Fair
Housing Act, but all efforts to obtain
complaince by voluntary means shall
immediately terminate when'such civil
action comes to trial, unless the court
specifically requests assistance from the
Assistant Secratary.

§ 105.61 "Access to Information gathered
In investigatilns. --

(a) No information contained in a
complaint or developed in cohdection
with an investigation by the Assistant.,
Secretary shall be made-a matter of " '
public-information during the'pendency
of a Fair Housing Act complaint before
the Delartment. However, upon the
completion of the-conciliation process.
the Assistant Secretary may authorize
the disclosure of s'pecific information or
reports to the aggrieved person, the
respondent, or any of their
representlatives br witnesses, where the
Assistrt Secretary deems such
disclosure necessary for securing
appropriate relief.-

(b)'This provision does not apply,to'.
disclosures io'repreientatives of
interested Federal, State, and local
authorities as may be appropriate or
necessary to the carrying out of their
responsibilities for the administration
and enforcement of civil rights
requi'rements,nor to the publication of
data derived from such information in a
form which does not reveal the identity
of aggrieved persons, respondents, or. -
persons supplying the information.

(c) .The Final Investigative Report of
the Assistant Secretary with respect to a.
complaint shall contain a "summary of'
fapts" section, setting forth a summary
of the facts constituting the-basis for the
Assistant Secretary's determination,
either to-resolve or not to resolve the
complaint. The "summary.of facts" : '
section of the Final Investigative Report
shall be made availableto the aggrieved
person or to the respondent, or to any of
the representatives of either, promptly
upon written' request, if the report-hiis
been completed at thetime of the
request, or promptly.upon completion of
the report, if it has not yet been "
completed. -

r 105.65 Objectives of conciliation.
In conciliating a complaiint, the

Assistant Secretary shall attempt to -
achieve a just resolutioiof the
complaint and to obtain-assurances that
the respondent shall satisfactorily"
remedy any violations of the rights of.
the aggrieved person and shall take such
action as will assure the elimination of
discriminatory housing practices or the
prevention of their accurrence in the
future. The terms of such settlement
shall be reduced toa written :
conciliation agreement, signed by the',
aggrieved person and respondent'an,',
for the Secretaryof Housing and Urban
Development, by the Assistant -

'Secretary for Fair Housing-and Equal'-
Opportunity or his or her representative.
Such conciliationagieement shall seek
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-to protect the interests of the.
complainant, other persons similarly
situated, and the public interest. -:

§ 105.67 Types of relief for aggrieved
persons.

The following are. types of relief that
may be sought, as appropriate, for an
aggrieved person in conciliation.

(a) Monetary relief, which may
include one or more of.the following:

(1) Damages, including damages
caused by humiliation or
embarrassment..

(2) Attorney fees., -

(b) Other make-whole relief to the
aggrieved person, which may include
one or more of the following where they
are within the controlof:the resnondent

(1) The dwelling at issue.
(2) A comparable dwelling.
(3) The provision of services or

facilities in connection with a dwelling.
(4) Other specific relief.
(c) Injunctive relief appropriate'to the

elimination of discriminatory housing -
practices, affecting the aggrieved person

§ 105.70 Types of provisions for the publi
InteresL

The following are types of provisions
that may be sought, 'as appropriate, for
the public interest.

(a) Elimination of discriminatory
.housing practices.

(b) Prevention of future discriminator,
housing practices.

(c) Affirmative activities.,
(d) Reporting requirements.
(e) Monitoring and efiforcefijent'

activities.

§ 105.73 inability to obtain voluntary
compliance.

Should a respondent fail or refuse to
confer with the Assistant Secretary or
his or her representative, or should an
aggrieved person or a respondent fail oi
refuse to make a good faith effort to
resolve anydispute, or should the
Assistant Secretary find for any other
reason that voluntary agreement is not
likely to result, the Assistant Secretary
may terminate his or her efforts to
conciliate the complaint.

§ 105.74: Notification where voluntary
compliance is not obtained.

The aggrieved person and the
respondent shall. be notified in .writing
by certified mail when the Assistant
Secretary has determined that he or shc
is unable to obtain voluntary.
compliance through informal methods a
conference, conciliation, or persuasion,
and the aggrieved person shall be
notified of his or her legal right to file a
civil action under section 810(d) and
section 812 of the Fair Housing Act.

§ 105.75 , Confidentiality of conciliation - %
conferences..... .

(a] Once the Assistant Secretary has
decided to'resolve a complaint and the
aggriived person and respondent have
agreed to participate in informal - -
endeavors, by the Assistant Secretary
for such purposes, nothing that is said or
done in the course of informal
endeavors may be made public, or used
as evidence in a stbsequent proceeding
under Title VIII, without the written

'consent of the persons concerned.
(b) Any -employee of the Department

who makes public any information
relating to informal endeavors under,
this section shall be subject to the
penalties enumerated in.section 810(a)
of the Fair Housing Act.,

(c) This section shall not be construed
to prevent the Assistant Secretary from
disclosing the results of his or her ''
informal endeavors, including publishing
any 6onciliation'agreement. Such

I disclosure shall be limited to: ..
( (1) A summary description of the

I results obtained through his or her;conciliation fforts or

(2) Any conciliation agreement
entered.

§ 105.76 Resolution of complaints.
(a) A conciliation agreement shall be

executed if:
y (1) The aggrieved person and the'

respondent agree to the reliefaccorded
the aggrieved person; and

(2) The Department and the
respondent agree to the provisions
vindicating the public interest. Such
provisions will con'tain affirmative
activities clearly necessary td protect
the public interest.

(b) A conciliation agreement may not
be executed if:

(1) The aggrieved person and the
i respondent do not agree-on the relief to"
'be accorded the aggrieved person; or,

(2) The Department and the
respondent do not agree'on provisions

' vindicating the public interest.

,105.77 Review of compliance.'
'The Assistant Secretary may, from

time to time, review:compliance with the
terms of any conciliation agreement.'
Whenever the Assistant Secretary has
Sreasonable cause to.believe that a
respondent has failed to comply with a
Sconciliation agreement, the Assistant.
Secretary may take such enforcement
action as is provided for under the'

if agreement or as may be appropriate,. -

!including referral of the matter to the
:Attorney General with a
*recommendation' for the filing of a civil
action in the name of the Secretary of"

:Housing and Urban Development for4he

enforcement of the terms of the
conciliation agreement.

§ 105.80 Other action by the Assistant
'Secretary. " , -

'(a) If voluntary compliance has not
been obtained and the Assistant
Secretary has terminated efforts at

'conciliation in a case where, after
evaluation of the investigation, the

.evidence on balance'indicates that there'
has been a discriminatory housing

'practice, the Assistant Secretary may
pursue one'or more of the following
courses of acti6n:

(1) Recommend to the Attorney
General of the United States'that he or
she institute a civil action under'section
813 of the'Fair Housing-Act for relief

.against a pattern or practice of
resistance to'the full enjoyment of. any
of the rights granted by the Act or denial
of rights under-the Act to a group of
persons raising an issue of general
public importance.

(2) Refer the matter to the Attorney
General for such other action as he or
she may deem appropriate.

(3) Take appropriate steps to initiate
proceedings leading to the debarment of
the respondent from participation in

.HUD programs and activities pursuant
to Part 24 of this Title.

)- 4 Take appropriate steps to initiate
proceedings pursuant to: '

(i)'24.CFR Part 1, implementing Title
VI-of the-Civil Rights'Act of 1964;

(ii) 24 CFR 570.912, implementing
section 109 of the Housing and - '
Community Development Act of 1974; or

(iii) 24 CFR Part 107, implementing
Executive Order'11063.

(5) Inform any other Federal agency
appearing to have an interest in the

; enforcement of respondent's obligations
'with respect to nondiscrimination in
'housing.'

(b) This section shall not preclude:
(1) The referral of any matter to the

Attorney General at any timewhere the
:Assistant Secretary 'determines that a.
,complaint may involve"a pattern or:practice of discriminatory conduct or a'.
denial of rights raising an issue of.I igeneral public importance;-or-----..-

(2) The initiation at any time of.
activity leading to the imposition of
,administrative sanctions where the
PAssistant Secretary determines that -

isuch action is necessary to the effective
,operation and administration of Federal
!programs or activities, including' "
Isupervision and exercise of regulatory -

'responsibility. .
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Appendix-Lists of Department of
Housing and Urban Development
Regional Offices and Jurisdictional
Areas and Field Offices

1. HUD Regional Offices

Region
and ofi Address Jurisdictional area

name I

I. B ston
Region-
alffice.

II. New
York
Region-
al Office.

Ill
Philadel-
phia
Region-
al Office.

IV. Atlanta
Region-
al Office.

V.
Chicago
Region-
al Office.

VI. Fort
Worth
Region-
al Office.

VII.
Kansas
City
Region-
al Office.

VIII. , .
Denver
Region-
al Office.

IX. San
Francis-
co
Region-
al Office.

X. Seattle
Region-
al Office.

Thomas P.
O'Neill, Jr.,
Federal
Building, 10
Causeway
Street, Rm 375,
Boston, MA, -
02222-1092.

26 Federal Plaza,
New York, NY.
10278-0068.

Uberty Square
Building, 105 S.
7th Street,
Philadelphia,
PA, 19106-3392.

Richard B.
Russell. Federal
Building, 75
Spring Street
SW., Atlanta,
GA, 30303-
3388.

300 South Wacker
Drive, Chicago,
IL, 6060-6765.

1600
Throckmorton,
Post Office Box
2905, Fort
Worth, TX.
76113-2905.

Professional
Building, 1103
Grand Avenue.
Kansas City,
MO, 64106-
2496.

Executive Tower
Building, 1405
Curtis Street,
Denver, CO,
80202-2349,

Phillip Burton
Federal Building
and U.S.
Courthouse, 450
Golden Gate
Avenue, Post
Office Box
36003, San
Francisco, CA,
94102-3448.

Arcade Plaza
Building, 1321
Second Avenue,
Seattle, WA,
98101-2054.

2. HUD Field Offices

Alabama
Birmingham Office, Daniel Building, 15, South

20th Street, Birmingham, Alabama 35233-
2096

Alaska
Anchorage Office, 701 C Street, Box 64,

Anchorage, Alaska "99513-0001

Massachusetts,
New Hampshire,
Rhode Island,
Vermont.

New Jersey, New
York, Puerto
Rico, Virgin
Islands.

Delaware, District
of Columbia,
Maryland,.
Virginia, West
Virginia.

Alabama, Florida,
Georgia,
Kentucky,
Mississippi,
North Carolina,
South Carolina,
Tennessee.

Illinois, Indiana,
Minnesota,
Michigan, Ohio,
Wisconsin.

Arkansas,
Louisiana, New
Mexico,
Oklahoma,
Texas.

Iowa, Kansas,
Missouri,
Nebraska.

Colorado,
Montana, North
Dakota, South
Dakota, Utah,
Wyoming.

Arizona, California,
Hawaii, Nevada,
Guam,
American
Samoa.

Alaska, Idaho,
Oregon,
Washington.

Arizona

Phoenix Office, One North First Street, Third
Floor, Post Office Box 13468, Phoenix,
Arizona 85002-3408

Tucson Office, 100 North Stone Avenue, Suite
410, Tucson, Arizona 85701-1467

Arkansas

Lafayette Building, 523 Louisiana, Suite 200,
Little Rock, Arkansas 722201-3523

California

Fresno Office, 1630 E. Shaw Avenue, Suite
138, Fresrid, California 93710-8193

Los Angeles Office, 1615 W. Olympic
Boulevard, Los Angeles, California 90015-
3801

Sacramento Office, 777 12th Street, Suite 200,
Sacramento, California 95814-1997

San Diego Office, Federal Office Building, 880
Front Street, Room 553, San Diego,
California 92188-0100

Santa Ana Office, 34 Civic Center Plaza, Box
12850, Santa Ana, California 92712-2850

Caribbean Islands

Caribbean Office, Federico Degetau Federal
Building, U.S. Courthouse, Room 428,
Carlos E. Chardon Avenue, Hato Rey,
Puerto Rico 00918-2276

Connecticut

Hartford Office, 330 Main Street, First Floor,
Hartford, Connecticut 06106-1860

Delaware

Wilmington Office, Federal Building, 844 King
Street, Room 1304, Wilmington, Delaware
19801-3519

District of Columbia

Washington, DC Office, HUD Building, 451
Seventh Street SW., Room 3158,
Washington, DC 20410-5500

Florida

Coral Gables Office, Gables 1 Tower, 1320
South Dixie Highway, Coral Gables,
Florida 33146-2911

Jacksonville Office, 325 West Adams Street,
Jacksonville, Florida 32202-4304

Orlando Office, Federal Office Building, 80
North Hughey Avenue, Room 410, Orlando,
Florida 32801-2226

Tampa Office, 700 Twiggs Street, Room 527,
Post Office Box 172910, Tampa, Florida
33672-2910

Hawaii

Honolulu Office, 300 Ala Moana Boulevard,
Room 3318, Honolulu, Hawaii 96850-4991

Idaho

Boise Office, Federal Building-U.S.
Courthouse, Post Office Box 042, 550 West
Fort Street, Boise, Idaho 83724-0420

Illinois

Springfield Office, 524 S. Second Street,
Room 672, Springfield, Illinois 62701-1774

Indiana
Indianapolis Office, 151 North Delaware

Street, Indianapolis, Indiana 46204-2526
Iowa

Des Moines Office, Federal Building, 210
Walnut Street, Room 259, Des Moines,
Iowa 50390-2155

Kansas

Topeka Office, Frank Carlson Federal
Building, 444 Quincy, Room 370, Topeka;
Kansas 66083-0001

Kentucky
Louisville Office, 601 W. Broadway, Post

Office Box!1044, Louisville, Kentucky
40201-1044

Louisiana
New Orleans Office, Fisk Federal Building,

1661 Canal Street, New Orleans, Louisiana
70112-2887

Shreveport Office, New Federal Building, 500
Fannin Street, Shreveport, Louisiana 71101-
3077

Maine
Bangor Office, 263 State Street, Ground Level,

BangoMaine 04401-5435
Maryland
Baltimore Office, the Equitable Building, 3rd

Floor, 10 N. Calvert Street, Baltimore,
Maryland 21202-1865

Michigan
Detroit Office, Patrick V. McNamara Federal

Building, 477 Michigan Ave., Detroit,
Michigan 48226-2592

Flint Office, Gil Sabuco Building, Room 200,
352 S. Saginaw Street, Flint, Michigan
48502-1953

Grand Rapids Office, 2922 Fuller Avenue,
NE., Grand Rapids, Michigan 49505-409

Minnesota
Minneapolis-St. Paul Office, 220 Second

Street, South, Minneapolis, Minnesota
55401-2195

Mississippi
Jackson Office, Dr. A.H. McCoy Federal

Building, 100 West Capitol Street, Room
910. Jackson, Mississippi 39269-1096

Missouri
St. Louis Office, 210 North Tucker Boulevard,

St. Louis, Missouri 63101-1997
Montana
Helena Office, Federal Office Building,

Drawer 10095, 301 S. Park, Room 340,
Helena, Montana 59626-0095

Nebraska
Omaha Office, Braiker/Brandeis Building,-210

South 16th Street, Omaha, Nebraska 68102-
1622

Nevada

Las Vegas Office, 1500 East Tropicana
Avenue, 2nd Floor, Las.Vegas, Nevada
89119-6516

Reno Office, 1050 Bible Way, P.O. Box 4700,
Rena, Nevada 89505-4700

New Hampshire
Manchester Office, Norris Cotton Federal

Building, 275 Chestnut Street, Manchester,
New Hampshire 03101-2487

New Jersey
Camden Office, The Parkade Building, 519

Federal Street, Camden, New Jersey 08103-
9998
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Newark Office, Military Park Building, 60
Park Place, Newark, New Jersey 07102-
5504

New Mexico
Albuquerque Office, 625 Truman Street, NE.,

Albuquerque, New Mexicb 87110-6443
New York
Albany, Office, Leo W. O'Brien Federal

Building, N. Pearl Street and Clinton
Avenue, Albany, New York 12207-2395

Buffalo Office, Mezzanine, Statler Building,
1Q7 Delaware Avenue, Buffalo, New York
'14202-2986

North Carolina -

Greensboro Office, 415 North Edgeworth
.Street, .Greensboro, North Carolina'27401-
.2107

North Dakoia-:- " ..

Fargo Office, FedeialBuildini, P.O. Box 2483,
653 2nd Avenue North, Fargo, North
Dakota 5810=-2483

Ohio .
Cincinnati Office, Federal Office Building,

Room 9002, 550 Main Street, Cincinnati,
Ohio 45202-3253

Clevelahd Office, One Playhouse'Square,
1375 Euclid Avenue, Roo m 420, CleVelarid,
Ohio 44115-1832

Columbus Office, 200 North High Street,'
Columbus, Ohio 43215-2499

Oklahoma ' •

Oklahoma-City, Office Murrah Federal
Buildiig, 200 NW.5th Street, Oklahoma,
City,'Ok!ahqma 73102-3202

Tulsa, Office, Robert S. Kerr .Building, 440 S.'
Houston Avenue, Room 200,.Tulsa,
Oklalhoma'74127-8923

Oregon
Portland Office,'520 Southwest Sixth Avenue,
. Portland, Oregon 97204-159.
Pennsylvania
Pittsburgh Office, 412 Old Post Office

Courthouse Building, 7th Avenue and Grant
'Street, Pittsburgh, Penfisylvania'i5219-1906

Rhode Island
Providence Office, 330 John O.Pastore

Federal Building and U.S. Post Office-
Kennedy Plaza, Providence, Rhode Island
02903-1785

South Carolina
Columbi4 Office, Strom Thirmond'Federal

Building 1835-45 Assembly Street,
Columbia, South Carolina 29201-2480

South Dakota' '...

Sioux Falls Office, 300 Building, 300 N.
Dakota Ave., Suite 116, Siolix Falls,South
Dfakota 7102-0311

Tennessee
.Knoxville Office, One Northshore Building,

11.Northshore Drive, Knoxville,
Tennessee 37919-4090,

Memphis Office, One Memphis Place, 200
Jefferson Avenue, Suite 1200,'Mem"phis,
Tennessee 38103-2335

Nashville Office, One Commerce Place, Suite
1600, Nashville, Tennessee 37239-1600

Texas
Dallas ;Offi ce, 525 Griffin Street, Rko'm I0,

Dallas,-Texas 75202-5007
Houston Office, National Bank of Texas,

Building, 2211 Norfolk, Suite 300, Houston,
Texas 770984096

Lubbock Office, Federal Office Building, 1205
Texas Avenue, Lubbock, Texas .79401-4093

San Antonio Office, Washington, Square, 800
Dolorosa Street, San Antonio, Texas 78207-
4563

.Utah
Salt Lake City Office, 324.South State Street,

Suite 220, Salt Lake City,' Utah 84111-2321
Vermont

'Burlington Office, Room*B-311 Federal,
Building,11 Elmwood Avenue, P.O. Box -

1104, Burlington, Vermont 05402-1104:
Virginia
Richmond Office,' 701 East •Franklin Street,

Richmond, Virginia 23219-2591
Washington
Spokane Office, West 920 Riverside Avenue,

Spokane, Washington 99201-1075

West Virginia
Charleston Office, 405 Capitol Street, 'S uite

708, Charleston, West Virginia 25301-1795
Wisconsin

Milwaukee Office, Henry S. Reuss Federal
Plaza, 310 West Wigconsin Avenue, Suite
1380, Milwaukee, Wisconsin 53203-2289

Wy6ming

Casper Office, 4225 Federal Office Building,
P.O. Box 580, 100 East B Street, Casper,'
Wyoming 82602-1918 -

PART 115-RECOGNITION OF
JURISDICTIONS WITH •

SUBSTANTIALLY EQUIVALENT LAWS

2. The authority citation for Part. 115
continues toread as folloWs:

Authority: Secs. 810(c), 816, CivilRights Act
of 1968,42 U.S.C. 3610(c), 3616; sec. 7(d),.
Department of Housing and Urban
Development Act, 42 U.S.C. 3535(d). .

3. Paragraph (a) of. § 11510 is revised
.to, read as follows:

§ I15.10' "Consequences'of re cognition.
'(a) Where all alleged violations bf the

Act contained in a complaint received'.
by the Assistant Secretary appear to'
constitute Violations of a State or local
,fair housing law Within a jurisdictioln .
that has been recognized as having a
substantially equivalent fair hdusing'
law,' the complaint shall be referred
promptly to the appropriate State or
local agency, and no further action shall.
be taken by: the Assistant Secretary With'
respect to such complaint, except as

'provided for by the Act and by:
'A § 105.20-105.22 of this chapter.

'Dated: May 20, 1988.
Judith Y. Brachman,
Assistant Secretory for Fair Housing and
Equal Opportunity.
[FR Doc. 88-14285 Filed 6-24-88; 8:45 am]
BILLING CODE 4210-2-,

24203
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ENVIRONMENTAL PROTECTIO
AGENCY

40 CFR Part 761

[OPTS-62053A; FLR 3369-2]

Polychlorinated Biphenyls; Ex(
Exemptions and Use Authoriza

AGENCY: Environmental Protecti
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule amend
existing rules controlling the pro
distribution in commerce, and u
PCBs by excluding additional m
containing less than 50 parts per
(ppm) polychlprinated biphenyl
from regulation under section 6(
Toxic Substances Control Act (1
which generally prohibits the
manufacturing, processing, distr
in commerce,,and use of PCBs. E
found that activities allowed un
rule will not present unreasonal
of injury to public health or the
environment.
EFFECTIVE DATE: This rule shall
effective July 27,1988.
FOR FURTHER INFORMATION CON
Michael M. Stahl, Acting Direct
Assistance Office (TS-799), Offi
Toxic Substances, Environment
Protection Agency, Rm. EB-44, 4
SW:, Washington, DC 20460, (20
1404), TDD (202) 554-0551.
SUPPLEMENTARY INFORMATION:
issuing this regulation to:

(1) Eliminate the Viton elasto
glove requirement for workers s
heat transfer and hydraulic syst

(2) Allow certain equipment a
materials that have been adequ
decontaminated to be used and
distributed in commerce.

(3) Maintain the 3 parts per bi
(ppb) effluent limit for releases
pulp and paper mills.

( (4) Allow the use of waste oil
containing <50 ppm PBs as a
certain combustion units.

(5) Exclude from the ban on
processing, distribution in comn
and use, certain products contai
<50 ppm PCBs that were "legal
manufactured, processed, distril
"commerce or used prior to Octo
1984.
1. Background

Section 6(e) of TSCA generall
prohibits the manufacture, proc
distribution in commerce, and u
PCBs. Under section 6(e)(2), the
may authorize non-totally enclo
of PCBs upon a determination tI
uses will not present an unreas

N risk of injury to health or the
environment. Also, under section 6(e)(3),
EPA may by rule grant 1-year
exemptions from the general
manufacture, processing and
distribution in commerce prohibitions.'

¢IusIons, Such exemptions may be granted wherestons the petitioner can demonstrate: ,(1) That the activity to be exempted
on ' will not present an unreasonable risk of

injury to health or the environment,
(2) That good faith efforts have been

made to develop a substitute for PCBs
Is which does not present an unreasonable
cessing, risk.

se of In the Federal Register of May, 31, 1979
aterials .(44 FR 31514), EPA issued its first. ,,,
r million regulation implementing the TSCA
s3PCBs) section 6(e)(2) and section 6(e)(3)
e) of the prohibitions. That first rule (the PCB Ban
rSCA) Rule) included among its-provisions a

general exclusion from regulation for
ibution those activities involving PCBs at levels,
!PA has less than 50 parts per million (ppm). The
der this only exception to the general exclusion
)le risks for activities involving less than 50 ppm

materials was a prohibition on the use
of waste oil as a dust suppressant,

be sealant, or coating. This prohibition
applied to waste oils with any
detectable levels of PCBs.TACT: The Environmental Defense Fund

or, TSCA (EDF) successfully challenged this
ce of general 50 ppm regulatory cutoff; and on
al October 30, 1980, the U.S. Court of
101 M'St., Appeals for the District of Columbia
2554- Circuit remandld the Ban Rule to EPA

for further action consistent with its
EPA is opinion. The Court determined that

there was not substantial evidence in
mer " the record which would support the
ervicing decision to exclude generally from
ems. ' regulation all materials containing PCI3s
rd at concentrations less than 50ppm. The
atel,' Court stated that a proper exclusion'

would need to be more finely tailored to
the purposes of excluding ambient

Ilion " sources of PCBs, or, be premised upon a
from finding that the designated'cutoff does

not present an unreasonable iisk Of
ue injury to health or the environment. The •

fuel in rulemaking history of the PCB Ban Rule
is described in detail in the proposed
"Exclusions, Exemptions and Use'

nerce, Authorizations" Rule published July 8,
ning 1987 (52 FR 25838).
ly" 1 On February 20,1981, the Chemical
buted in Manufacturers Association (CMA), EDF,
ber 1,> and other industry intervenorsiii the

EDFv. EPA litigation, filed i joint'
motion with EPA seeking a sta y of the
court's mandate. The Court g ranied the

y joint motion on April 13, 1981, thereby
essing, staying the'issuance of its mandate
se of ' pending the development. by EPA of
Agency additional rcgilations concerning PCBs
sed uses with concentrations less than'50 ppm.
iat such EPA undertook the regulation of PCBs'
nable in concentrations less than 50 ppm in -

two phases. On October 21,1982, the
Agency issuedrthe Closed and'
Controlled'Waste Manufacturing,
Process Rule (47 FR 46980) which
excluded from the general prohibitions a
limited number of chemical •I

manufacturing processes defined as
"closed" or "controlled Waste"
processes. These processes either
resulted in no PCB releases or releases
only in. controlled waste'streams. In
essence, the Closed and Controlled Rule
allowed limited new manufacture of
PCBs,' but only when the PCBs were
controlled. and not released to the
environment.

On July 10, 1984; EPA completed the
second phase of'rulemaking concerning
low concentration PCBs. The -- "
"Uncontrolled Rule" (49 FR 28154) was
issued regulating manufacturing
processes generating low concentration:
PCBs in other'than "closed" and
"controlled waste" processes as well as
other activities involving previously
generated low concentration PCBs. This
second Rule excluded from regulation
additional manufacturing processes that'
generated PCBs as byproducts and
impurities and allowed the limited
'recycling of PCBs in the manufacture of
asphalt. roofing materials and paper
products. EPA found thatthese
additional activities could be excluded
from the general prohibition on the
manufacture, pocessing, distributibn in
commerce, and use of PCBs because'
these other activities do not present an

:unreasonable isk'of injury to public
health or the environment. '

'On October 1, 1984, the date that the
''Uncontrolled Rule' became effective, the
court lifted its stay and any activity
involving any quantifiable ,level of PCBs
was banned unless EPA had spiecifically
excluded, exempted, or authorized the
activity by regulation (49 FR 28173, July
10, 1984).

The practical effect of this action was
to make illegal many activities involving -
previously generated PCBs which were
neither'anticipated nor specifically . - -

"evaluated during the development of the
Uncontrolled Rule. Many activities
involving low concentrations "of
previously generated PCBs were now •
prohibited, regardless of'the fact that
'they may-have presented no greaterrisk
than cei'tain activities specifically
allowid in the July 10, 1984 rule.'

'Petitions seeking judicial review of
the July'10, 1984 rule were filed on
Septeinber 24, 1.84, in the U.S. Court of
Appeals for',hXistrict of Columbia
Circuit by the American Paper Institute
(API), the Fort Howard Paper Company
(Ft. Howard), the Outboard Marine
Corporation '(OMC). and the American
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Die Casting Institute (ADCI). The
challenges were consolidated for
resolution, and the Chemical -
Manufacturers Association (CMA)
entered the litigation as an in tervenor
and respondent. EPA recognized the
concerns of the petitioners, and on.
August 7,1986, EPA entered into a
settlement agreement. EPA agreed to
propose specific amendments to the July,
10, 1984 regulation to address the
concerns of the petitioners.

EPA proposed, in the Federal Register
of July 8, 1987 (52 FR 25838), to amend
the July 10, 1984 PCB Rule. (the
"Uncontrolled Rule") by excluding
additional materials from regulation
based on EPA's determination that
activities involving these materials do
not present an unreasonable risk of
injury to health or to the environment In
the July 8, 1987 proposed rule, EPA
proposed the following amendments to
the regulations governing the processing,
distribution in commerce, and use of
PCBs.

1. To generally authorize the
processing, distribution in commerce,
and use of products containing less than
50 ppm PCBs provided that the PCBs
present in the products were legally
manufactured, processed, distributed in
commerce, and/or used prior to October
1, 1984. The only exception that EPA
proposed to this generic exclusion of
activities involving less than 50 ppm
PCBs, was to place limitations on the
use of oil containing less than 50 ppm
PCBs as a fuel. EPA proposed to restrict
the burning of oil containing less than 50
ppm PCBs to industrial boilers and
furnaces, which EPA believes, as a
class, will provide for more efficient
combustion than nonindustrial boilers
and furnaces.

2. To authorize the distribution in
commerce of equipment and other
materials contaminated with PCBs from
a spill, provided that such materials are
decontaminated in accordance with
EPA's applicable PCB spill cleanup
policies.

3. To eliminate the water discharge
limit of less than 3 micrograms per liter
(3 ug/L), roughly 3 parts per billion
(ppb), for total Aroclors leaving a paper
processing site,

4. To eliminate the requirement that
owners of hydraulic and heat transfer
systems provide Viton elastomer gloves
for workers servicing this equipment,
and that workers wear these gloves
when servicing heat transfer and
hydraulic systems.

O~the proposed amendments, the
proposal to generally authorize the
processing, distribution in commerce,
and use of products containing less than
50 ppm PCBs (with a restriction on the

use of oil containing less than 50 ppm as
a fuel in nonindustrial boilers) Was the
most significant of the July 8,1987
proposals and drew the most comment.
The Agency invited comments on
various aspects of its proposal regarding'
products containing less than 50 ppm
PCBs, including the exposure
assessment that supports the Agency's
decision to prohibit the burning of low-
concentration PCB waste oil in
nonindustrial boilers and furnaces. In
the proposed rule, EPA indicated that it
would use any new information
submitted to the Agency to reconsider
the appropriateness of its approach
concerning the burning of oil containing
less than 50 ppm PCBs as a fuel, with
the option of excluding all used oil
products (with less than 50 ppm PCBs)
from regulation, without any restrictions
on burning or other recycling activities.

EPA received over 40 comments
during the public comment period which
closed on September 8, 1987. EPA
received comments from a number of
different'sources, including electrical
utilities, chemical manufacturers, heavy
equipment manufacturers, pulp and
paper mills, members of trade
associations, the electrical equipment
service industry, and an environmental
group.

The comments are summarized in
"Response to Comments on the NPR for
Amendments to the Uncontrolled PCBs
Rule," June 1988. Several comments
were also received following the close of
the comment period, which EPA
accepted and considered as they
contained information not available
earlier, On September 21,1987, EPA held
an informal hearing in Washington, DC
at the request of the Electrical
Apparatus Service Association (EASA).
EASA addressed the issues of the
buying and selling of used transformers, -
salvaging and rebuilding operations, and
the effect of the Proposed Rule on this
service industry. Six EASA members
provided testimony on various
provisions of the Proposed Rule, and a
transcript of the hearing appears in the
Docket.

EPA has considered all comments
received in response to the Proposed
Rule (as well as comments received
after the close of the comment period)
and has modified the rule where
appropriate. A more detailed
explanation of regulatory development
history is presentedin the Preamble to
the Exclusions, Exemptions and Use
Authorizations Proposed Rule of July 8,
1987. A brief overview of the final rule
follows.

II. Overview of the Amendments

A. General Exclusion for Products
ContainingLess than 50 PPM PCBS

On October 1, 1984 (the effective date
of the Uncontrolled Rule), the Court of
Appeals for the District of Columbia.
Circuit lifted the stay of mandate that
had been in place since the Court's
decision to remand to EPA the general

150 ppm regulatory cutoff for PCBs. The
effect of this action was to ban all PCB-
related activities that were not'
specifically excluded, authorized, or
exempted by EPA under TSCA
regulations (40 CFR Part 761). The rule
made illegal many activities involving
previously generated PCBs at
concentrations of less than 50 ppm. EPA
had not anticipated the many activities
that would be banned when the general
50 ppm cutoff was removed, and many
of these activities were not evaluated
during the development of the 1984
Uncontrolled Rule.

CMA and others raised specific
concerns about the effect of this ban on
the distribution in commerce, further
processing, and use of products
containing less than 50 ppm PCBs that
were produced legally before October 1,
1984, but which were in storage for use
or distribution in commerce when-the
Uncontrolled Rule became effective.
These products, they argued, should be
allowed to be further processed,
distributed in commerce, and used, but
EPA did not specifically authorize or
exempt these products by the terift of
the Uncontrolled Rule. EPA agreed with
the principle that materials containing
less than 50 ppm PCBs that were legally
in existence before October 1, 1984
should be aplowed to be further
processed, distributed in commerce, and
used. Accordingly, EPA agreed to
address these concernsjn a proposed
rule.

In the July 8, 1987 proposed rule, the
Agency proposed to amend the existing
regulations by generally excluding from

-the TSCA section 6(e) prohibitions the
processing, distribution in commerce,
and use of products containing less than
50 ppm PCBs, provided these products
were legally manufactured, processed,
distributed in commerce, or used prior to
October 1, 1984. The term "legally," as
used in this exclusion, includes products
created from PCB activities allowed by
EPA by regulation, by exemption
petition, by settlement agreement, or
pursuant to other Agency-approved
programs. The only exception that EPA
proposed to this generic 50 ppm cutoff
for processing, distribution in commerce,
and use of PCBs was a restriction on the
use of oil containing less than 50 ppm as

24207
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a fuel in nonindustrial boilers and
furnaces, Materials containing less than
50 ppm PCBs as a result of a spill of 50
ppm or greater' material after the
effective date of the disposal regulations
(July 2, 1979) are not excluded from
regulation by the terms of this provision.,

In this final rule, EPA has adopted this
generic exclusion based upon its
determination that activities involving
products containing less than,50 ppm
PCB generally do not present an
unreasonable risk of injury to human
health or the environment. EPA's
analyses demonstrate that the
incremental risks associated, with the
processing, distribution in commerce,
and use of products with PCB levels up
to 50 ppm are outweighed by the
tremendous costs that would be
incurred by banning the further
processing, distribution in commerce,
and use of PCBs at these levels.

While EPA has included used oil
products containing less than 50 ppm
PCBs within the class of "excluded PCB
products," the Agency is restricting the
use of PCB containing oil as a fuel. EPA
has also determined that the burning of
PCB containing oil in concentrations
below 50 ppm in industrial boilers and
furnaces does not present an
unreasonable risk to public health'or the
environment under normal operating'
conditions. However, the finding of no
unreasonable risk for the use of PCB-
containing oil as a fuel does not include
the, burning of PCB containing oil under
combustion conditions which are likely
to prob'ote 'the formation of
polychlorinated dibenzofurans.(PCDFs)..
EPA believes that among known classes
of boilers and furnaces. nonindustrial
boilers and furnaces are most likely to
create combustion conditions.conducive
to the formation of PCDFs and that the
burning of PCB containing oil as fuel--.
during startup and shutdown operations
in industrial boilers and furnaces are-
also likely to create combustion
conditions conducive to incomplete
combustion. Further, PCDFs are
considered to be more toxic than PCBs
and their formation and release during
the burning-of oil under certain
combustion conditions in nonindustrial
boilers and furnaces could present a
significant risk to public health and the
environment. Thus, EPA is restricting
the burning of o11 c6ntaining less than' 50
ppm PCI~s as a fuel to industrial boilers
and furnaces except during startup and
shutdown operations.

B. Land Applikoton of Sewage Sludges
Land application practices involving

PCBs at levels less than 50 ppm are'
governed by. provisions of non-TSCA
regulatory programs. Therefore, EPA is

not addressing the landapplication of
sewage sludges under this rule because
any risks, from these activities can be.
eliminated.or reduced by action taken
under other laws administered by EPA.
EPA has the authority to manage.
sewage sludge and other wastes
containing less than 50 ppm PCBs (43 FR
24803, June 7,1978), under the Clean'
Water Act (CWA) and the Resource
Conservation and Recovery Act (RCRA)
programs. Further discussion of this
issue can be found in the Proposed Rule
at 52 FR 25855.

C. Use Authorization for Hydroulic and
Heat Transfer Systems-Requirement
for Use of Viton Gloves

In the 1979 Ban Rule (44 FR 31514),
EPA authorized.the non-totally-enclosed
use of PCBs at concentrations of 50 ppm
or greater in hydraulic systems and in
heat transfer systems (40 CFR 761.30 (d)-
and (e)). The 1979 use authorizations .
contained conditions relating to testing
and retrofitting which were designed to
reduce the concentrations of PCBs in
these systems to levels less than 50 ppm.
by July 1,1984.

In the July 10, 1984 Uncontrolled Rule,
EPA authorized the use of PCBs in
hydraulic and heat transfer systems at'
concentrations less than 50 ppm for the
remainder of their useful lives. EPA
found that the continued use of these
sysfems did not present an I
unreasonable risk of injury to public
health or the environment. The 1984 use
authorization, however, imposed a
condition,on the continued use of this
equipment which required'owners of
systems to provide workers with Viton
elastomer gloves for protection against
dermal exposure to PCBs. Outboard
Marine Corp. (OMC) and the American
Die Casting Institute (ADCI) raised
concerns about the Viton glove.
requirements in a settlement discussion
with EPA. They believed this
requirement unnecessary to prevent
unreasonable risk.

After reviewing the record for its'
original decision to require the use of
Viton gloves; EPA found that the cost
associated with requiring the use of
gloves was significantly higher than

* originally estimated. Further, EPA also
found that the risks posed by servicing'
heat transfer and hydraulic eqjuipment
containing less than 50 ppm PCBs did
not outweigh the large costs 'associated'
with requiring the use of Viton gloves, or

* any other effective gloveithat is'
commercially available. I

'Accordingly, EPA is amending'the,
authorization for hydraulic and heat
transfer systems containing less than 50

-ppm PCBs by eliminating the conditions
requiring owners to provide, and '. -

maintenance wbrkers.to wear, gloves
formulated from Viton elastomer. After
evaluating economic information not
examined during the 1984 rulemaking.
and updating EPA's estimate of the
concentration of PCBs in these systems
as of 1987, EPA has determined that the
servicing of heat transfer and hydraulic
systems without gloves does not present
an unreasonable risk of injury to public
health or-the environment.
.The Agency wishes to emphasize that

the use of impermeable gloves to
prevent dermal contact with PCB-
containing fluids may be warranted but
the choice of such protection will be
dependent on factors such as the
duration of occupational exposure,
concentration of PCB-containing fluid,
and the costs and permeability of the
glove material.

D. Water Discharge Limit of 3 PPB Total
Aroclors for Pulp and Paper Processes

The July'10,'1984 rule permitted PCB
recycling activities among two
manufacturing industries-asphalt
roofing materials manufacturers and
manufacturers of pulp and paper ,
products. Five conditions were set forth
in the 'definition of "recycled PCBs,"
including a limitation on the level of
PCBs allowed in water effluents. The
effluent limit in the Uncontrolled Rdle
limited the amount of Aroclor PCBs in
water discharged from these PCB
processing site's to less than 3
micrograms per liter (jug/L) for total

"Aroclors (roughly 3 parts per billion (3
ppb).

Petitioners, Fort Howard and the
American Paper Institute, filed a joint
petition challenging the 3 ppb total
Aroclors discharge limit for pulp and
paper mills. The major concerns were
that theregulation did not allow for
excursions above 3 ppb due to higher
PCB levels in recycled paper entering

• the process and that the TSCA ,
-concentration-based standard unfairly
penalizedthose mills who conserved
-water and had a decreased volume flow
•in their effluent discharges.,

EPA proposed to eliminate the 3 ppb
water effluent standard for PCBs leaving
pulp and paper mills for several reasons,
including: (1) EPA's belief that PCB °,

discharges from pulp and paper mills are
being adequately regulated by state
permitting authorities, and (2) EPA's
recognition that under the recently'
enactedCWA, Congress now requires'
that all states adopt water quality
criteria within 2 years for chemicals
which have been evaluated by EPA.
Since water quality criteria exist for
PCBs, EPA believed that it had'
additionalassurance that all PCB
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effluents from recycling processes would distribution in commercie. Although below 56-ppm in::'Investment casting
be controlled, eliminating the need for these materials will be contaminated waxesand products contaminatied with
section 6 action under TSCA. • - ., , with low levels of PCBs, EPA proposed inadvertentlygenerated PCBs prior to

-EPA has consid'ered the comments to authorize these activities because 'the'effective date of the Uncontrolled-'
anddata'submitted on the adequacy of EPA has alreadydetermined that this ' Rule, The following addresses those
state permitting programs and . residual level of contamination will not -'commentsand identifiesother-examples
concluded thatAt is necessary, at this , present unreasonable riisks of injury to .of.products thatfare included in this
time, to retain the water discharge limit:, publiihealth or the environment. generic exclusion. " .
in the definition of "Recycled PCBs"- This final rule addresses materials There was strong general support

-given the present status of some state contaminated with low level PCBs that from all commentors on the proposal to
NPDES, permits and the foreseeable resulted from a spill of controlled. generally'exclude from further'
delays in implementing state revisions ., material (PCBs in concentrations of 50':, - regulation' pioduicts that Were legally
of water quality standards. ppm or-greater). EPA is excluding from :contaminatdwi-th priously generited

In addition, in light ofcomments the TSCA-section{e) prohibitions on . PCBsat levels'under 50 ppm prior-to
received, that indicated a concentration- the distribution in commerce and use of. October1, 198 .- The proposal was'
based standard unfairly penhilized.thos e. any.equipment; structures, and other '- -- supported by cnical mailufacturers, .

* mills w .,ho conserved water, the ,final .materials contaminated with PCBs, that etherindustrios,' and by utilitins
rule requires manufacturers who process are not otherwise authorized by 40 CFR d ¢oncerned' yfthTSCA prohibitions on
raw materials contaminated With - Part 761, proyided that these "materials'.. the repair hnd rebuilding of electrical.'
Aroclor PCBs to. comply ti either a were dconami ated in accordance '- ' equipment. EPA i'bcelved no comments
concentration ora mass-based lirmit. - with'applicablePC13 cleanup policies in 'on this proposal fromi envirofimental .
Allowing for a mass-based.limitatibn "' effect at the time of decontamination, or, groups.
(i.e., discharge requirement s may be met if not previously decontaminated, then- The major cilitidism expressed about
by limiting the volume flow)is,.. .. decontaminated at the-time of the; general exclusion for products
consistent with the Clean Water Act's distribution in commerce in accordance• contaminiated at- less tharf 50ppm wAs
approach to restricting dischargesas with the current cleanup pbicy. EPA's lack of clarity indefinig-whatwe'll.as the appraich fallowed~by states , w. , . EA lcoflaiynd efiigwa
wneras the dappr followe-p ystates i1. Discussion' of Amendments ' activities and' "products" were excluded
under their discharge-permitting 11 rmrglto yteS p i of
authorities. EPA believes it prident to , Forty-two comments were received from regulation by the 50 ppm cutoff,
be consistent with appr6aches already during the comment period. 'rie PAiularly , to s supor
used by theAgency and state majority of the-comments received in Pclass of products thn wis'describedby
authorities and permit writers'for.. this rulemaking generally agree wilh~the cao prIofseof th decritionset b
controlling the)CB dischargelimit into amendments proposed in the July 8, 1987 the precise term o efi

water. Allowing for a mass-based ' Federal Register notice. 1-lowever, forth In the Settlment Agrement bat,-
limitation will continue to regulate the several modifications to the rule were ask a t eclrify th itent .
absolute amount of PCBs added to the suggested by the commentors:.This Unit Ilangupger better express this intent,

environment from a point source. EPA 'of the Preamble discusses the major' ." ,Agre iment call for the Agency to
has not changed the 3 ppb standard for-' comments made in response tothe geeme
discharges from asphalt roofing material proposed rule, EPA's responfses to these' .p'ropose to authorize the processing.''
manufacturing because those comments, EPA's findings, and the distribution in commerce, and use of,
manufacturers have not indicated a rationale for any additionalregulato y - existing stocks of products
problemn'in mreting that standai'd. requirements. Refer to the support - contaminated with PCBs at

dodument "Response to Comments ' concentrationsless than 50 ppm, in
E. Materials Decontominoted-Pursuant
ToSpilI Cleanup Policies ' . received on the NPR for Amendmentto cases whore theseproductswee legally,

the UniontrolledPCs Rule." which manufactured, processed or distributed
The PCB Spill Cleanup Policy (40 CFR appears in the Rulemaking Record for in commerce before October' 1, 1984.'As

Part'761, Subpart G) became effective on EPA's responses to comments not -----noted in comments by Southern
May'4, 1987. Thfepolicy establishes ' addressed here. ealiforia Gas Company (SoCalGas),-
uniformcleanup levels for specified spill " ' strictly limiting the definition of what is
types and locations. The policy - A. 50 PP~IRegulatory Cutoff .excluded would have the effect of '
prescribes' cleanup leVels for different' 1. ExcludedPCB Products.,EPA's July placing any products contaminated by
types ofo"spills" according to the PCB 8, 1987 proposed rule generally, excluded " "ambient" PCBs after the 1984 date
concentrations -involved in the spill, the from the TSCA section 6(e) prohibitions, within a class of products still subject to
type ofmaterial contaminated, and the - .- the processing, distribution iii- .... - the ban on processing,-distribution'in
spill location. The Spill Cleanup Policy ' -commerce and use of products , , - commerce, and use. The result is seen
reaffirms a longstanding Agoncy policy. containing less-than.50 ppm POB -,-,.. by-SoCalGas-to be at odds with'the
of allowing the continued processing, -" -concentration provided thesePCB- *-: Agency's expressed intent not to •
distribution in commerce,-and use of containing products-were legally' - -regulate "old"or ambient" PCBs at .
materials that have been clbaned to . manufactured, processed,'distribute&in:" Jevel of legs-than 50 ppm (52 FR 25843.
Agency standards. "' 'Commerce, or uSed prior to. October 1, July,8, 1987). SoCalGas is concerned that.

In the July 8, 1987 proposal, EPA -"-1984.-The terni "legally" -as used inthis by a 'strict-reading oftherble, many of
proposed to authorize the distribution in- 'exclusion includes activities and ' - -the products contaminated with low
commerce and use of materials, - - products7-created by these-activities EPA' levels'of'PCBs from historic PCB uses or
equipmert, and structures that had been. 'all'owed'by regfilation, by exemption- -, - during reoyeling activities would still be
decontaminated in accordance with,, petition',.'b'y settlement agreement, or - ,regulated. ' '

applicable spill. cleanup policies in effect- pursuant to other Agency approved -' : The Agency-acknowledges the -

at the time of decontamination, or-if not programs. EPA requested comments on ;' validity of these'comments, It is the
previously decontaminated,. then its casestudies of-the costs and benefits -Agency's intent to allow- the Processing.
decontaminated at the time of of' regulating PC~ts in concentrations - distribhtion in com'aibrce; and-use oQf

:' 24209 11
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PCBs in concentrations below 50 ppm
provided that:

a. The PCBs were legally
manufactured before October 1,1984.

b. If the PCBs were processed,
distributed in commerce, or used before
October 1, 1984, they were legally
processed, distributed in commerce or
used.

c. The resulting PCB concentration
(i.e., below 50 ppm) is not a result of
dilution, or leaks and spills of PCBs in
concentrations over 50 ppm after the
effective date of the disposal
regulations.

The only exceptions to the general 50
ppm cutoff for the use of previously
generated PCBs are EPA prohibitions on
the use of PCBs at any detectable
concentration as a sealant, coating, or
dust control agent, and the use of PCBs
at >2 ppm as a fuel in nonindustrial
boilers and furnaces. Since EPA
received many comments on its
proposal to restrict the use of less than
50 ppm material as a fuel in
nonindustiial boilers and furnaces, EPA
has summarized these comments
separately in Unit III.B of this document.

In response to an information request
in the July 8, 1987 proposal, the
Outboard Marine Corporation (OMC)
submitted data on the concentration of
PCBs in investment casting waxes. At
the time of the Proposed Rule, the
Agency supported the inclusion of
investment casting waxes among the
class of excluded products based upon
mathematical modeling which estimated
average PCB contamination in these
waxes to be 10 ppm. The Outboard
Marine Corporation survey data,
collected over the last 2 years, indicated
that only 18 percent of the
approximately 70 samples tested
contained detectable levels of PCBs. The
average PCB concentration for those
samples was 14 ppm. This information '

confirms the Agency's earlier estimates
and supports the inclusion of investment
casting waxes among the general PCB
products exclusion.

The comments also expressed strong
and uniform support for the proposed
products exclusion and its effect on the
further use, processing, and distribution
in commerce of components derived
from non-PCB electrical equipment (PCB
electrical equipment containing less
than 50 ppm PCBs in dielectric fluids).

Several commentors requested that
the rule make express reference to heat
transfer and hydraulic equipment. and
other miscellaneous equipment in use, or
in storage for reuse, which has been in
contact with material less than 50 ppm
PCBs, rather than leaving this class of
equipment inferentially covered by the
broad products language. The Agency

has included these items and their fluids
as examples of products covered by the
exclusion. Hydraulic and heat transfer
equipment which has been retrofilled
and "reclassified" according to TSCA
procedures and regulations falls within
this class of excluded products..General
Mqtors Corporation submitted cost data
on the effects of removing the
prohibition of distribution in commerce
and processing of this equipment. Two
General Motors facilities would
experience an approximate $3 million
savings when the TSCA prohibitions
against distribution in commerce of non-
PCB heat transfer and hydraulic
equipment in use or in storage are lifted.

EPA also notes that component parts
derived from the rebuilding or salvaging
of electrical equipment containing PCBs
at levels less than 50 ppm qualify as
"excluded PCB products". In addition to
component parts, the exclusion also
includes such activities as buying,
selling, and servicing of used non-totally
enclosed transformers that contain
fluids with concentrations of less than
50 ppm PCBs. As noted in the Proposed
Rule, 52 FR 25854, the Agency believes
that recycling activities involving these
components do not present any
significantly greater risks than other
activities connected with the
unrestricted use of non-PCB electrical
equipment.

Two commentors requested that the
exclusion for non PCB equipment
recycling activities be extended to PCB-
contaminated electrical equipment
(containing concentrations of,50 to 500
ppm PCB). The Electrical Apparatus
Service Association (EASA) and Utility
Solid Waste Activities Group (USWAG)
joined in seeking the extension of the
exemption to components from PCB-
contaminated electrical equipment, or in
the development of a new
decontamination method which would
allow electrical utility operating
companies to continue their activities.
Concern was raised about current
inventories of used components which
would be used in the repair of PCB-
contaminated transformers. In most
cases, these components are no longer
manufactured, and the entire
transformer may be rendered useless
without the necessary used replacement
parts.

EPA notes that the regulations
presently authorize a utility that owns

-used components removed from
electrical equipment owned by the same
utility company to use these component
parts in the repair of other equipment
undur Its ownership. However, If a
component part from PCB-contaminated
electrical equipment is used to repair -
non-PCB equipment, the equipment must

be considered to be PCB-contaminated
after repair.
I In responses to EASA's comments
EPA also notes that the existing PCB
regulations already provide a
mechanism for "decontaminating" PCB-
contaminated electrical equipment so
that it may be treated in the same
manner as non PCB electrical
equipment. The PCB regulations allow
the reclassification of PCB-contaminated
electrical equipment. Once reclassified.
a piece of equipment may be salvaged
for parts without restriction.

Finally, TSCA section 6(e) provides
EPA with the authority to grant
exemptions from the prohibition on
distribution in commerce. This
mechanism is available for those who
demonstrate to EPA that their activity
will not present an unreasdnable risk of
injury to public health and the
environment and that good faith efforts
have been made to develop a substitute
for PCBs in the activity. For example, in
1984 the Agency granted the members of
EASA a 1-year exemption to process
and distribute in commerce PCB-.
contaminated transformers and
component parts. The 1-year exemption
would allow EASA time to inform its
members how to comply with the PCB
regulations, thereby allowing EASA
members time to phase out their PCB
related activities that required
exemptions.

EPA is adopting the generic 50 ppm
exclusion for processing, distribution in
commerce, and use, based on the
Agency's determination that the use,
processing, and distribution in
commerce of products with less than 50
ppm PCB concentration will not
generally present an unreasonable risk
of injury to health or the environmenL
EPA could not possibly identify and
assess the potential exposures from all
the products which may be
contaminated with PCBs at less than 50
ppm. However, EPA concluded that the
majority of the hypothetical exposures
developed in support of the July 10,1984
rule were not significant, and in
incidents where higher exposures were
calculated, further evaluation of the
assumptions showed that the estimated
exposures overestimated actual
expected exposures from the products.
EPA believes that the qualitative
conclusions reached in 1984 with regard
to products (with concentrations up to
50 ppm) from excluded manufactbring
practices apply with equal force to the
products excluded by this final rule. In
addition, EPA has concluded that the
costs associated with the strict
prohibition on PCB activities are large
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and outweigh the risks posed by these .
activities (see 49 FR 28179, July 10, 1984).

B.-Use of PCBs Below 50 PPM as a Fuel
The July 8. 1987,proposed rule

proposed to amend the PCB regulations
to, in geperal, authorize used oil
recycling activities (use, processing, and-
distribution in commerce) involving
used oil containingless than 50 ppm .
PCBs. Specifically, EPA proposed to
include used oil among products
excluded from regulation under the
definition-of "excluded PCB prodtips.' -

However; EPA proposed to restrict used
oil recycling activities by prohibifing the
burning of used oil containing any.. ,
quantifiable level of PCBs as a fuel in
nonindustrial boilers.

The proposed rule also proposjed to
amend the definition of "qualified
incinerator" codified at 40 CFR 761.3.
EPA proposed to delete the reference to '
approved high efficiency boilers under
761.60(a)(3) and to replace that deleted
language with a reference to the high
efficiency boiler criteria and, notification'
requirements set forth in § 761.60(a)(2).
The proposal required the same
combustion conditions as previously
required but sought to replace the
approval requirements with the simpler
requirement of notification to the EPA'
Regional Administrator as stated in
§ 761.60[a)(2)(iii)(B).

The proposal also sought to make-
another class of combustion facilities
eligible for burning used'oils with less
than 50 ppm PCBs. EPA proposed to
include -combustion facilities recognized
as acceptable for burning off
specification "used oil fuels" under 40
CFR Part 266, Subpart.E. This second
class consists of the industrial
"furnaceg" and "boilers" which are
identified in 40 CFR 266,41(b) and whose
owners have notified EPA of their used
oil burning activities. The criteria for-
these boilers and furnaces are identified
in 40 CFR 260.10.

Today's rule allows the burning of oil
containing between 2 and 49 ppmPCBs
as a fuel in RCRA-approved industrial
boilers and furnaces. The rule requires
that RCRA approved units used, to burn
PCB oil between 2 and 49 ppm must be
operating at normal operating. - -
temperatures (this requirement prohibits
burning such.fuels during either startup
or shutdown operations). By prohibiting
the.use of oil as a fuel between 2 and 49
ppm PCBsduring startup and shutdown
operations for these units, EPA is
effectively eliminating another source-
where conditions are conduciye to the
incomplete combustion of PCBs and the
formation of PCDFs. The prohibition on
the use of this oilduring startup and
shutdown operations is consistent with

the Agency's current regulations'for the assessment overstated the potential
disposing mineral oil dielectric fluid (50-- of PCDF formation, and criticized the
499 ppm PCBs) in high efficiency boilers. conservative assumptions in the risk
set forth in 40 CFR 761.60(a)(2)(iiilHA)(5). assessment, including the frequency and
Similar to the requirements in todays duration of used'oil burning in •
rule, the existing-rules regarding high residential boilers However, EPA did
efficiency boilers limit the fuel feed rate not-receive substantive information to
for PCBs. Section 761.60(a}12)(iii)(A)(4) allow the Agency to reevaluate the risk
.states that mineral oil dielectric fluid of PCDF formation-and make the
cannot compose more than 10 percent; required finding that such burning does
5-49.9 ppm PCBs, (on a volume basis) of not present unreasonable risks.
the total fuel feedrate. EPA believes Commentors did not provide .
that the requirements for burning PCB information to support an adjustment to
fluid-between 2 and 49 ppm PCBs durinag the :assumptions underlying the
startup and shutdown operations in assessment for the potential for PCDF
industrial boilers and furnaces should formation such as combustion
be consistent with the existing disposal efficiency, residential combustion unit
rules 'set forth in 40 CFR 761.60. sizes and types, operating temperatures,

Today's rule also prohibits the- . forniation of PCDF's under differing
burning.of oil containing detectable combustion conditions, etc.
concentrations of P-CBs in nonindustrial • In the risk assessment developed for
boilers and furnaces because these , the proposed rule, the Agency concluded
units, as a class, are more likely than that inhalation exposures associated
RCRA-approved industrial boilers and with the volatilizing ofPCBs during the
furnaces to operate under combustion burning of used oil (with PCBs at the 50
conditions that are conducive to the ppm level or lower.) in small boilers
volatilization of PCBs and the formation were n ot'sigriificant. However, the
of toxic products from the incomplete Agency's quantitative oncogenic risk for.
combusti( n of PCBs. -: FI the potential inhalation'exposures

In the' Proposed Rule, EPA concluded associated with the formation and
that nonindustrial boilers are typically release of polychlorinated
small to medium size unmanned units dibenzofurans (PCDFs) from small- and
-that may not achieve optimum ' medium-sized nonindustrial boilers
combustion conditions when burning . (which may operate under inefficient
,fuel thai the unit-was not designed to conditions) was considered significant
'burn. EPA believed that very few, if any, because the risks fall into the -3 10-' to
of these units are equipped with ' 1 XO - 4 range. Moreover, only 23 percent
-emissions control equipment, while .of this oil is-burned this way; a
many industrialboilers/furnaces are so *.
equipped: Further, nonindustrial units -prohibitiondoes not create great

economic impact. Since EPA received noare more likely.to be located in an urban datawhi ch refutes the risk assessment,
setting where sources are frequently ' the final rule retains the prohibition on
clustered together, they generally have the use of waste oil containing less than
lower stack heights, and have a sporadic I p PCB as a fuel in nonindustrial,
mode of operation. Emissions plumes 50 ppm Bfr n eros soucs c verp a boilers. Nonindustrial boilers iricludefrom h•um erous sources cari overlap and b u ar o li te to h se oc ed n
'increase'ambient air concentrations of but are not limited to those located in
PCBs and PCDFs while simultaneously single or multifamily residences; -a
exposing a larger population. In I commercial establishments (such as
:contrast, large boilei's afid industrial hotels, office buildings, laundries,.
furnaces are more likely tobe operated' service stations greenhouses); and
by trained operators and equippedwith institutional establishments [colleges.'
combustion controls to maintain ' hospitals, schools, prisons)..- I .

combustion efficienty when burning - In this rule, EPA is designating within
fuels mixed with low concentration the class of "incinerators" qualified to
PCBs, .. ... ... ., '," ..bq'n oil containing between 2ppm and

The Agency requested comments on' ;x-"50 ppm PCBs those: . , ,,,: , , .

its proposal to prohibit the burning of (1) Incinerators approve d for PCB.
used oil containing less than 50 ppm. .' "destruction under.§ 761.70_-
PCBs in nonindustrial boilers. (See 52 FR- (2) High efficiency boilers whioh.
25854, July 8, 1987). Several commentors operate under the conditions of - -
asserted that all used oil products under '.§ 761.60(a)(2)(iii)(A) 'and whose owners
50 ppm should be excluded- from all '" have notified EPA of their used oil:
TSCA regulations, including burner burning'activities-under § 761.60
,restrictions..Several commentors who [a)(2)(iii)B)., -...
opposed the burner restrictions focused (3)}Incinerators approved under the
their objections on the risk assessment authority'of-RCRA section 3005(c).,
that EPA developed in.support of its -- (4) Industrial furnaces and boilers-
proposal. Two commentors stated that which are-identified in.40 CFR 260.10

2421•1
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and 40 CFR 266.41(b), and whose owners
have notified the Agency of their used
oil burning activities. The list of
industrial furnaces includes cement
kilns, lime kilns, phosphate-kilns,
aggregate kilns (including asphalt kilns),
coke ovens, blast furnaces; and
smelting, melting. and refining furnaces.
Furthermore, under these RCRA rules,
the Regional Administrator may
designate additional enclosed,
controlled flame combustion devices as
"boilers" on a case-by-case basis as
,stated under criteria set out in 40 CFR
'160.32. Boilers designated under 40 CFR
Z130.32 by a Regional Administrator
would also qualify as incinerators for
the burning of oil containing 2 ppm to 49
ppm PCBs.

One commentor, Econ, Inc., criticized
the lack of specificity in combustion
criteria for boilers, suggesting that boiler
operators could comply with a
regulation that specified proper boiler
operating parameters. This commentor
asked that the final rule specify the
combustion criteria (e.g. temperature,
residence time, pressure, excess oxygen)
that operators must attain. Another
commentor took a contrary view,,
asserting that the rule should remain
faithful to the RCRA approach of
specifying only classes of eligible
industrial boilers and furnaces, without
restricting the specifics of operation.

EPA has determined not to include,
within the scope of this rulemaking, a
determination of combustion criteria for
boilers, nor to set combustion goals that
operators must attain, because, the
Agency plans to propose, under RCRA,
technical standards for burning off-
specification used oil fuel in boilers and
industrial furnaces. This rulemaking
would take into account wherw and how
these wastes can be burned safely in
these devices. It would also include
combustion criteria and most likely
control emissions of toxic organics.
While EPA will not develop such
combustion criteria in the present
rulemaking, the Agency will reexamine
TSCA controls on the burning of less
than 50 ppm PCB oils after the
development of the RCRA standards
and combustion criteria.

Several commentors agreed that used
oil burning should be limited to the
larger industrial boilers and furnaces,
but they objected to regulatory
requirements for certification and
notification. These commeptors were
most frequently concerned about the
chilling effect .that the certification and
notification requirements would hav on
the availability of oil-burning capacity
among the desirable industrial burners.
While a concern was expressed that any

regulation of qualified burners would
have deleterious effects; most of the
criticism was directed at the proposal to
allow burning of PCB-containing used
oil only in the industrial boilers and
furnaces whose owners have previously
notified the Agency under either RCRA
or TSCA of their oil or waste burning
activities. The argument most frequently
made was that very few industrial
burners have accepted EPA's invitation
to register and burn "off-specification"
used oil fuel, so that the RCRA Burn Ban
regulation has in fact been an
impediment to the marketing of these
fuels to the larger industrial boilers
capable of efficient combustion.

Based upon its experiences following
the promulgation of similar notification
requirements under RCRA, EPA
disagrees that the notification
requirement of this rule will create a
significant disincentive for the burning
of oil containing 2 ppm to 49 ppm in
industrial furnaces and boilers. As part
of the rule regulating the burning of used
oil for energy recovery (40 CFR Part 266,
Subpart E), marketers and burners of
off-specification used oil fuels are
subject to certain administrative
requirements, including a one-time
notification as to waste burning
activities and the securing of an EPA
identification number. The notification
provides the Agency with the number,
type and location of burners. In order to
minimize the reporting burden, burners
which previously notified the Regional
Administrator of their waste as fuel
activities (see § § 266.35(b) and
266.44(b)) are considered under the
present rule to be eligible to burn under
50 ppm PCB waste oil without additional
notification.

Burners which have not previously
complied with 40 CFR §§ 266.35(b) and
266.44(b) are required to file a TSCA
notification with the Regional
Administrator and receive
acknowledgement of the receipt of the
notification prior to burning. This
acknowledgement merely serves as a
confirmation that EPA has received
notification and does not serve as an
approval or endorsement by EPA of the
adequacy of the notifier's combustion
unit or business practices.

Under this final rule, before an eligible
burner accepts its first shipment of used
oil fuel containing less than 50 ppm
PCBs from a marketer, he is required to
provide the marketer a one time written
and signed notice certifying that he will
burn the used oil only in an incinerator
(§ 761.3) or in a combustion device
identified in 40 CFR 268.41(b).

Marketers will be required to retain
copies of their used oil analyses (or

other information relating to PCB levels
in oil) for 3 years; they would also be
required to retain a copy of each
certification that they have received
from burners from the date of the last
transaction with that burner.

There were strong objections
expressed in several comments for
keeping the RCRA reference to space
heaters, 40 CFR Z66.41(b)(2)(iii), that
burn waste oil generated on-site. The
RCRA provision was initially enacted in
response to concerns expressed by the
automotive oil industry that suggested
that banning the burning of used oil in
space heaters would severely disrupt
the flow of used oil and possibly
encourage disposal of automotive waste
oils in municipal landfills. The National
Oil Recyclers Association suggested
that this exception flies in the face of all
the discussion about significant risks in
small boilers. Others amplified on the
poor combustion performance of these
units, particularly, their low stack
temperature, small chambers, and poor
efficiency during start up.

In addition, the Agency received
comments on the proposed rule which
indicated PCB used oil fuels are
frequently burned in space heaters
outside the automotive industry, i.e.,
transformer repair and servicing shops.
In light of these comments the Agency
has reconsidered the proposal to allow
burning of PCB used oil fuels in space
heaters. The Agency has determined
that continuing to allow the burning of
PCB used oil fuels only in the
automotive industry's space heaters will
not present an unreasonable risk to
human , health or the environment
provided the provisions of 40 CFR
266.41 (b)(2)(iii) (A, and (C) are met.
'However, EPA is prohibiting the burning
of said fuel in space heaters outside the
automotive industry area where the
risks are likely to be greater. The
Agency is allowing the burning of PCB
used oil fuels from the automotive
industry because it does not expect used
oil from automotive sources to routinely
contain PCBs in concentrations
significantly above the level of
detection. In addition, because of the
historic uses of PCBs in electrical
equipment and heat transfer and
hydraulic equipment, EPA assumes the
vast majority of PCB-containing used oil
originates from industrial
nonautomotive sources. Thus, EPA does
not expect that a large quantity of PCB-
containing used oil will in fact be
burned in automotive-industry space
heaters.

The burning of PCB used oil as fuel in
areas including but not limited to
transformer repair shops, where PCB
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concentrations are likely to-be well
above the level of detection (i.e., 2 ppm)
presents a greater.likelihood for the
formation of highly toxic byproducts
associated with the poor combustion of
higher concentration PCBs in these
devices. Therefore,. EPA, to remain
consistent in avoiding such risks, is
prohibiting theburning of PCB used oil
-as fuel in space heaters outside the
automotive industry.

Several commentors have requested
that the Agency clarify the term
"detectable level of PCBs" which is used
to describe the used oils to which this
burning restriction applies (40 CFR
761.20(e)). The preamble of the Proposed
Rule (52 FR 25854) stated that ,
"detectable" means "practical limit of
quantitation (i.e., 2 ppm). The Chemical
Manufacturers Association
recommended that EPA include this
clarification in the regulatory language
by referring specifically to the definition,
"less than 2 micrograms per gram from

-any resolvable gas chromatographic
peak," previously included in the TSCA
regulations for nondetectable PCBs in
products of closed waste mnanufacturing
processes (47 FR 46995, October 21, *
1982). This definition has been accepted
by the Agency and will be incorporated
in the Rule to clarify which used oils are
considered to have detectable PCBs.

Several comments were received
which addressed the availability of
analytical methods for meeting the level
of detection and the impact of this level
on recycling and burning of waste oil for
fuel. James River Corporation and
Texaco Inc. requested that the Agency
consider a level higher than the one
proposed-specifically-5 ppm-which
was felt would meet the goals of the
regulation and the concerns for
feasibility expressed by recyclers. Other
thresholds suggested were 20 ppm (on
the grounds that it was feasible in the
field); 25 ppm, or even 35 ppm.

The Agency has determined that
analytical procedures have been
demonstrated to be capable of
accurately and reproducibly determining
the concentration of PCBs in Bunker C
Fuel Oil at 2 ppm using a quantitation
procedure based on one congener per
homolog standard. Both Gas
Chromatography/Electron Capture and
Gas Chromatograph/Hall Detector
Electron Capture are effective and
easily implemented. Therefore, the level
of quantitation (articulated in earlier
TSCA regulations--47 FR 46995) is
specified as 2 ppm.

- A large number of comments
addressing an alternative PCB threshold
implicitly endorsed blending to. meet
any specified PCIB threshold. These
comments pointed out that the TSCA

prohibitions on dilution do not apply
where a regulation specifically allows it,
and that allowing blending would make
the rule consistent with the RCRA turn
Ban Rule. It was also suggested that
blending would facilitate the injection of
the fuel into the boiler, and result in
better combustion and destruction of the
PCBs. I

Unlike RCRA regulations for
hazardous waste disposal, the TSCA
PCB disposal regulations dictate
different disposal requirements
depending upon the concentration of,
PCBs in the waste. This approach was
adopted because EPA recognized that
PCBs are ubiquitous in the environment
and are- present in measurable,
quantities as contaminants in many
materials. EPA struggled to establish a
manageable disposal system that
recognized the-widespread
contamination that 30 or so years of
indiscriminant disposal created yet one
that would strictly control the disposal
of any PCBs removed from use after the
Congressional ban in 1977. The result
was a disposal system based upon PCB
concentrations in waste and.a strict
prohibition against dilution as a
mechanism for avoiding proper disposal.

Allowing blending-down to either
below the level of detection or below 50
ppm PCBs under this rule would be a
departure from EPA's longstanding
position that requires material once
tested for PCB concentration to be
treated under the regulations based
upon its measured concentration. EPA is
acutely aware of the difficulties in
effectively monitoring compliance with
the prohibition on dilution and is
concerned about the potential avenue
that it would be opening up for the
improper disposal of 50 ppm or greater
materials in allowing blending-down to
either below the level of detection or
below 50 ppm in this rule. Therefore,
EPA is maintaining its longstanding
policy to prohibit dilution,

EPA's proposal to allow batch testing
by marketers as a way of saving
analytical testing costs met with
approval in the comments. The National
Oil Recyclers note that, by the time a
shipment of used oil reaches a
processing plafit, it is a mixture of oil.
from several generators. They maintain
that the cost of testing each individual
s ample before it was added to a
shipment would be prohibitive. In
addition, they indicate that turn-around
time for laboratory tests may range from
a few days to 2 weeks, unless a high
surcharge is paid for priority service.
Costs for PCB testing have been cited as
ranging from $25 to $65 per sample. With
the low current markets in waste oil, as
highlighted in comments from Harbor

Oil, Inc., the expense of requiring
individual samples, rather than batch
testing, would be prohibitive: The
Agency regulations, therefore, allow for
batch testing, along with certification. It
is important to note that, if any PCBs at
a concentration of 50 ppm or greater
have been added to the container, then
the total container contents must be
considered as having a PCB
concentration of 50 ppm or greater for
purposes of complying with the disposal
requirements of 40 CFR 761.60. Batch

'testing, along with proper records
documentation, provides for an
environmentally sound program for
collecting and burning oils with
detectable levels of PCBs while at the
same time preserving and protecting our
limited waste oil markets.

This final rule makes the TSCA
regulations more consistent with the
Agency's -overall strategy for regulating
the recycling of used oil. After
evaluating the risks posed by these
activities, EPA has determined that the
use, processing, and distribution in
commerce of used oil containing less
than 50 ppm PCBs does not generally
present an unreasonable risk of injury to
,human health or the environment. EPA
is not able to determine that burning
used oil as fuel in nonindustrial boilers
will not present an unreasonable risk.
EPA believes that the burning of PCB-
containing used oil fuels in combustion
facilities which operate under inefficient
combustion conditions will promote the
formation of highly toxic PCDFs; (see 52
FR 25849-50 for further discussion on
exposure risks associated with the
incomplete combustion of PCBs).

Due to the potential for the formation
of PCDFs in inefficient combustion
facilities burning PCB-containing used
oil, EPA believes that it is prudent to
adopt an approach in this final rule
which is consistent with that of the
RCRA Burn Ban Rule for burning
hazardous waste and off-specification
used oil fuels. EPA believes that the
rationale set forth in the RCRA Burn Ban
Rule preamble for designating
nonindustrial boilers as the prohibited
class -of combustion facilities (50 FR
49191) provides a compelling argument
for similarly restricting the burning of
used oil products containing PCBs at the
less than 50 ppm level. This prohibition
on burning PCB-contaminated oils in
non-industrial boilers will afford an
interim measure of prudent control until
EPA completes its ongoing
comprehensive evaluation of
combustion conditions in various boilers
and furnaces. Upon completing this
evaluation, EPA will promulgate rules
prescribing combustion performance
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standards under RCRA. The net result
will be to allow or disallow burning of
hazardous waste fuels based on actual
combustion capabilities rather than their
classification as an '.industrial" or
"nonindustrial',. boiler or furnace. - -

In addition to a consideration of the
toxicity of PCBs and the magnitude of
exposure to humans and the
environment, the TSCA unreasonable
risk standard requires EPA to consider
the economic impacts and other societal
costs associated with the regulation of a
chemical. EPA evaluated the economic
impacts of maintaining the current
prohibition of all used oil recycling
activities. (see Ref. 28, Support ,
Document entitled "PCB Rule Revision:
Cost-Effectiveness Analysis and
Estimates of Exposed Population.") EPA
concludes that the risks associated with
the recycling (use, processing, and,,
distribution in commerce) of used oil
products containing less than 50 ppm
PCBs are:generally outweighed by the
enormous costs associated.with
prohibiting such activities, the cost
associated with depriving society of the
benefits of recycled oil products, and the
net reduction in environmental
protection associated with a curtailment
in recycling activities. Secondly, EPA
believes that the net regulatory impact
on restricting.the burning of used oil
containing less than 50 ppm PCBs to.
industrial boilers and furnaces will be
insignificant. This final rule makes PCB-
containing used oil (<50 pprp PC3s)
available to a much larger universe of
eligible combustion facilities than • .
allowed under the previous regulation,
The availability of these combustion
facilities (qualified incinerators, .
industrial furnaces, industrial boilers,
utility boilers, etc.) and the availability
of other recycling markets (e.g.. other
industrial uses and rerefining) should
provide more than adequate capacity to
handle any market shifts caused by the
prohibition on burning in nonindustrial
boilers. EPA believes that the oil
management system has already
responded to the Burn Ban Rule by
diverting the bulk of used oilfuels away
from the nonindustrial boiler market,
and any ftrther diversion resulting from

-this final rule. should be minimal. For
these reasons, EPA concludes that
allowing.tlhe burning of PCB-containing
used oil fuels.(<50 ppm PCBs) under the

.conditions set forth in this- document
will not present an unreasonable risk of
injury to health or the environment.

In this final rule, to be consistent with
the approach adopted by the RCRA
Burn Ban Rule for marketers and
burners. of used oil fuel, EPA is -
implementing a combination of limited

testing requirements, prohibitions, and
recordkeeping requirements for burners
and marketers of used oil fuel between 2
and 49 ppm PCBs. These provisions are
to help ensure compliance with the
prohibition on burning this PCB used oil
fuel in nonindustrial boilers and
furnaces.For regulatory purposes used oil fuel
is presuimed to contain PCBs above the
practical limit of quantitation (ie., 2
ppm) and therefore would be subject to
these restrictions, unless the marketer
obtains PCB analyses (test data) or
other information documenting that the
used oil fuel does not contain detectable
levels of PCBs. The Agency believes'that
presuming used oil to be contaminated.
with PCBs above 2,ppm is a prudent
regulatory tool to ensure the proper
burning of waste oils. This is not meant
to.imply, that all waste oil is, without
question, contaminated with PCBs
above the level of detection, as test data
and other information documenting the
,oil's concentration will demonstrate.
The first person who makes the claim
that the used oil fuel does not contain
PCBs at quantifiable'levels must obtain
the analyses or "other information" to
support his claim.-The "other
information" could includepersonal,
special knowledge of the source and
composition of the used oil, or a
certification from the generator claiming
that the oil does not contain PCBs above
the practical limit of quan'titation (2 -
ppm).
• The prohibitions apply to both burners
and "marketers" (as defined in 40 CFR

761.3). A person may market (process or
distribute in commerce) used oil at.
levels between the practical limit of
quantitation (2 ppm) and 50 ppm for
energy recovery only to those burners
who qualify either as a "qualified ..
incinerator" under 40 CFR 761.3 or as a
combustion device identified in 40 CFR'"
266.41(b). Before an eligible burner
accepts its first shipment of used oil fuel
containing PCBs at concentrations <50
ppm, but >2 ppm from a marketer, he
will be required to provide the marketer

.,a one-time written notice certifying that, '
he will burn the used oil'only in a
qualified incinerator(§ 761.3) or in a:
combustion device identified in I
§ 266.41(b). Marketers will be required
to retain copies of their 'sed oil
analyses (or other information relating
to PC.B levels in oil) for 3 years;'they
would also be required to retain a copy
of each certification that they have
received from burners from the date of
the last transaction with the burner.

By imposing the requirements on
marketers and burners EPA believes it
will effectively ensure compliance with

the prohibition on the burning of used'
oil fuel in nonindustrial boilers. This is
consistent with the RCRA Burn Ban Rule
which imposes recordkeeping and
reporting requirements controls to
prohibit burning of off-specification used
oil fuels in nonindustrial boilers.

C. Viton Glove Requirement

* The' Circuit Court's decision
overturning EPA's rule which would
allow a general 50 ppm cutoff,
effectively prohibited the use of heat
transfer and hydraulic systems.
containing less than 50 ppm PCBs. So,
EPA, in the July 10; 1984 rule authorized,
-the use of PCBs at concentrations less
than 50 ppm in these systems -for the
remainder of their useful lives provided
owners of these systems provided '
workers performing repair and
maintenance operations on these
systems with Viton elastomergIloves to
protect against dermal exposure to PCBs
(40 CFR 761.30(d)(6) and 761.30('e)(0)).

The Viton glove requirement was the
subject of many comments received
after promulgation of the July 10, 1984
rule. Due to the interest aroused by this
requirement, EPA reexamined the
potential exposures and economic
impacts presented by-the inclusion of a
protective clothing :requirement referring.
exclusively to gloves formulated from
Viton elastomer. After considering
additional economic information which
was not'considered during the previous
rulemaking and after further evaluation
of the potentlal exposures,'the Agency
has; concluded that the Viton elastomer
glove requirement is not necessary to.
protect against any unreasonable risks
presented by the continued use of
authorized heat transfer, and hydraulic
systems. Theiefore, EPA proposed to
delete the requirement from the use
authorizations for heat transfer and
hydraulic systems.

Several comments were received
which supported the proposal to .
eliminate the exclusive Viton glove
requirement for workers performing
maintenance onheat transfer and
hydraulic systems. General Motors
Corporation suggested that the 1984 risk
assessment-greatly overstated the
concentration of PCBs actually in the
equipment. The data show that the '

:average concentration 'of PCBs in .
hyd'aulic and heat transfer equipment
to be 12 ppm. The'commentor indicated
that"the assumption used in the1984 risk
aEssessment, that'the PCB comicenttations
are constanit at'50'ppm over the entire'
period of exposure, is not-cofisistent'
'with the fact that the equipment does
'leak. and.is topped off with fluids,- '
containing no PCBs. The General Motors
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data are consistent with the Agency
conclusions expressed in the July 8, 1987
(52 FR 25841) proposed rule that the
majority of the presently authorized
hydraulic and heat transfer systems
have PCB concentrations well below 50
ppm and support EPA's belief that the
actual lifetime average PCB exposures
resulting from servicing of heat transfer
and hydraulic symtems should be at least
one order of magnitude less than those
predicted by the 1984 assessment.

All commentors agree that the risk to
maintenance workers did not warrant
the costs associated with the exclusive
Viton polymer requirement. The
National Institute for Occupational
Safety and Health (NIOSH) agreed that
recommending only the use of Viton
gloves is overly restrictive and not
warranted based on recent research
findings conducted for NIOSH by the
Los Alamos National Laboratory
(LANL). A number of alternative glove
materials were suggested (Viton SFe,
butyl, neoprene, Saranex Tyvek, nitrile,
Teflone) which were shown to provide
good protection against a PCB mixture
(52 percent Aroclor 1254 in 48 percent
trichlorobenzene) for at least 8 hours.
The LANL studies, while developing
information'relative to the effectiveness
of glove materials when handling high
concentration PCBs, do not address
effectiveness of lower cost glove
materials for use with low concentration
PCB mineral oils.

The Agency recognizes the concern
expressed by NIOSH for worker
protection during such time as they are
engaged in contact with PCBs and
strongly recommends the use of
impermeable gloves and clothing
designed to prevent skin contact with
PCBs, particularly when PCBs are
present in concentrations of 500 ppm or
greater. The choice of glove material
will depend on the concentration of
PCBs, the duration of occupational
contact with PCBs, and the cost and
permeability of the glove material.

The Viton glove requirement arose
from concerns caused by a May, 1984
exposure assessment conducted in
support of the July 10, 1984 rule. (For
details of the exposure assessment see
Vol. 4 of support document for the July
10, 1984 rule entitled "Exposure
Assessment for Incidentally Produced'
Polychlorinated Biphenyls"). The
hypothetical worst case dermal
exposure presented in this repoit was
believed, at the time significant enough
to justify the imposition of the Viton.
glove requirement. However, upon
further examination, EPA.has concluded
that the 1984 assessment overstates the
likely dermal exposures'and associated

risks and that the estimated exposures
do not justify the imposition of the
enormous costs associated with the
previous protective glove requirement.

EPA also considered information not
previously examined by the Agency
concerning the costs to industry
associated with the exclusive Viton
glove requirement. At the time of the
July 10, 1984 rule, Viton elastomer was
the only material known to EPA which
possessed the necessary resistance to
PCB breakthrough. Although the costs of
the Viton gloves were significant, EPA
reasoned that the incremented costs
associated with the inclusion ofthe
Viton glove requirement were minimal
relative to the costs which industry
would incur without a use authorization
for less than 50 ppm systems.

However, in response to numerous
comments received after the July 10,
1984 rule, EPA reexamined the costs
associated with the Viton glove
requirement and found them to be
exorbitant in light of the "worst-case"
exposures estimated in the exposure
assessment. The incremental costs
associated with the Viton glove
requirement are in the order of $600
million over 10 years. The Agency has
concluded that the potential risks
presented by these activities do not
warrant the imposition of incremental
costs of this magnitude.

As a result of the 1984 risk assessment
which over estimated the risk of dermal
occupational exposure to repair and
maintenance workers and the
incremented costs associated with the
Viton glove requirement the Agency is
amending the use authorizations for
hydraulic and heat transfer systems by
eliminating the conditions requiring
owners to provide repair and
maintenance workers with gloves
formulated with Viton elastomer.
D. 3 PPB Water Effluent Limitation

The Uncontrolled PCB Rule set forth,
qmong other things, thepcategory of
"recycled PCBs" processes that are
excluded from the TSCA section 6(e)
bans on manufacturing, use, and
distribution in commerce. These
excluded processes involved
manufacturers who use raw materials
contaminated with Aroclor PCBs to •
manufacture new products instead of
using virgin materials. Recycling old
products yields both environmental and
economic benefits since that practice
conserves natural resources, reduces
energy use, and reduces solid waste
generation.

In response to the proposal to exclude
these activities in the Uncontrolled PCB
Rule, EPA received information from
only two manufacturing industries: The.

asphalt roofing materials manufacturers
and manufacturers-of pulp and paper
products. After evaluating whether these
specific activities would present
unreasonable risks of injury to health
and the-environment, EPA announced in
the July10,1984 rule that it would r
exclude these PCB recycling products
and processes (pulp and paper and'
asphalt roofing), if certain conditions are
met.

The provision which excludes
"recycled PCBs" from the section 6(e)
prohibitions is codified at 40 CFR
761.1(f0. The term "recycled PCBs" is,
defined at 40 CFR 761.3 by five
conditions that limit Aroclor PCB
concentrations in the products, wastes,
water discharges, and air emissions.
EPA determined in the final
Uncontrolled PCBs Rule that PCB
recycling activities conducted under
these conditions would not present an
unreasonable risk of injury to health. r
the environment.

The specific provision in the definition
of "recycled PCBs" (40 CFR 761.3) that is.
the subject of this rulemaking pertains
to provision number (4) which
establishes the limits on releases of
Aroclor PCBs in water discharges from
sites processing paper products. The
final rule retains the existing
concentration-based discharge limit, but
otherwise amends the provision by
allowing'a mass-based limitation.
Provision number (4) stated: "The
amount of Aroclor PCBs added to water
discharged from a processing site must
at all times be less than 3 micrograms
per liter ({tg/1) for total Aroclors
(roughly 3 parts per billion)."

Petitioners, Ft. Howard and API,
raised objections to this condition as it
relates to discharges from mills in the
pulp and paper industry. The major
concerns were that the language which
limited discharges to 3 ppb "at all times"
(a concentration-based limitation)
penalized paper mills which, in the
interest of water conservation,
decreased their volume flow or releases
and, as a result, exceeded the 3 ppb
limitation. EPA received no objections
to this provision from the asphalt
roofing industry

EPA reexamined the 3 ppb Aroclors
discharge limit for pulp and paper mills
in light of the petitioners' claims and
other comments received by the Agency.
As a result, the, Agency proposed to
eliminate from the definition of
"recycled PCBs" the provision limiting
Aroclor PCB releases in water
discharges from pulp and paper mills to
3 ppb.-

EPA received comments both pro and
con on this proposal. Some commenters
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supported the proposal to eliminate the
3 ppb limitation because they believed
that PCBs in the effluents from pulp and
paper mills were-being.adequately
controlled under the CWA permit
programs.They contended that the
states and EPA regional offices are in
fact doing an adequate job regulating
PCB discharges in their NPDES permits.

EPA also received comments that
opposed the proposal to elimina.te the 3
ppb limitation, arguing that the current
state of regulation by the states is
inadequate -to control discharges from
pulp and paper mills and therefore a
TSCA effluent limit should be
maintained to exclude these activities
from the processing prohibition. These
cominenters argued that removing this
limit would create a gap in controlling
PCB discharges into water.

At this time EPA has not established
an effluent guideline for PCBs under the
CWA. Although states have begun to.
revise their water quality standards
under the Water Quality Act of 1987 for
CWA toxic pollutants, this process will
take longer than the expected 2 years to
implement. EPA'has considered the'
concerns about'the adequacy of controls
on PCB effluents through individual
permits and concluded that it is"
appropriate to retain a water discharge
limit in the definition of "recycled PCBs".
given the present status of s6me state
NPDES permits and the delays in"
implementing state revisioiisof water
quality standards. EPA reached-this
conclusion in view of the fact that there

'is currently no effluent limitation
guideline or standard for discharges of
PCBs from pulp and paper mills and'in
view of the ongoing but as yet-,
incomplete process in implementing
state revision of water quality
standards. Any subsequentPCB
discharge'standard promulgated undei
the CWA would obviate the need for a
limitation in this rule, and EPA-would
revoke the limitation at that time.

The final rule describes the limit in a
manner which requires manufacturers in
the pulp and paper industry who use
raw materials contaminated with:
Aroclor PCBs to comply with either a
concentration or mass-baseI limit.
-Comments on the.Uncontrolled Rule and
the July 8,1987 proposal-to amend that
rule pointed out-the shortcomings in
EPA's approach to establishing a water
dischargelimit solely as an absolute,
concentration limil. EPA agrees that the
PCB water discharge limit in this rule'
should be consistent with mass-based
approaches, already used by EPA and
state authorities and permit writers.
under the CWA.

When.EPA established .the 3 ppb
water discharge limit forled PCBs, the

intent was to control these additional-
uncontrolled PCBs released into the
environment. The 3 ppb limit .-

represented a level determinedby EPA
tobe.a universally achievable and
reliable level of quantitation (LOQ)
which would best ensure, together with
the other restrictions in the, definition,
that no unreasonable risk of injuryto
health or environment would be posed
by these manufacturing processes.
Under the CWA, discharges are limited
by a'variety of technology-based
effluent limitations and standards with
more-stringent water qualitybased
standards applied as needed. When
EPA promulgated the Uncontrolled PCBs
Rule, the Agency did not intend to
create inconsistencies in the approaches
to regulation of discharges.

Comments on the proposed rule show
that establishing an equivalent mass
limitation on water discharges from
recycled PCBs activities would provide
an equivalent level of protection as the 3
ppb limit. Allowing a mass limitation
would regulate the absolute amount of
PCBs added to the environment from a
point source. EPA has considered these
comments and decided that as an
alternative to the 3 ppb concentration-
based limit, persons may comply with
this concentration limit converted to a
mass-based limitation. Conversion from
concentration to mass-based limitations
can be accomplished by multiplying the
appropriate subcategory flow factor
(average wastewater flow expressed as
kl per kkg product) for a facility by the -
concentration limit (expressed in ppb)
and'an appropriate conversion factbr
(1,0E-06) to obtain the amount of PCBs
allowed per weight of product
(expressed as kg PCBs per kkg product).
The total daily discharge allowance for
PCBs would then be calculated by
multiplying the amount of PCBs allowed
per weight of product by the annual
average daily production for the facility
(expressed as kkg prodfict per day).
Further guidance to convert the
-concentration-based standard to the
mass-based limitation is available in the
public record.

E. Distribution in Commerce and Use of
Decontaminated.Equipment, Structures,
and Materials

In the July 8, 1987 proposed rule, EPA
proposed to exclude from regulation an
additional class of materials ,,
contaminated with PCBs at levels below
50 ppm (or the applicable cleanup
standard for solid surfaces). Unlike the
.class of products discussed earlier in
this rule, the PCBs discussed in this .
section did not originate from
contamination resulting from historic .
manufacturing, use, or recycling

activities., Rather, the <50 ppm
concentration levels (or the applicable
cleanup standards'for solid surfaces)
present in these materials are
associated with leaks and spills (i.e.
improper disposal) of > 50 ppm material.
That~is, the residual PCBs remain after
proper cleanup of a spill, of controlled' -

material.
EPA propo'sed to forr#lly exclude

from the TSCA section 6(e) prohibitions
on use and distribution in commerce,
certairi equipment, structures,-and other
miaterials that have inadvertently
become contaminated. with PCBs
because of spills from, or proximity to, a
PCBItem with PCB concentrations
greater than 50 ppm provided that these
materials were decontaminated to the
specified level below 50 ppm PCBs in
accordance with applicable EPA PCB
cleanup policies at the time of
decontamination. Spills in this case
must not have been the result of any
intentional discharge of PCBs, and the
contamination must be attributable to
PCB items and activities which are
themselves'authorized.

The proposal also excluded from
regulation the PCB use prohibition on
materials or equipment which became
contaminated with PCBs prior to the
effective date of the section 6(e) bans
and which have not undergone
decontamination under any EPA PCB
cleanup-policy. However,.these
materials would-have to be
decontaminated according to current
PCB cleanup policies set forth in EPA's
nationwide spill cleanup policy.

The proposal was not intended to act
as an ilternative to the reclassification
provi sion in 40"'CFR Part 761 for PCB
Equipment, PCB Articles, or other PCB
Items containing PCBs. The availability
of decontamination as a means of
allowing the'furtler use and distribution
in commerce of PCB Items is limited to
the decontamination procedures
specified in* 40 CFR 761.79 for PCB
Containers and movable equipmeit in
stordge areas. Tie July, 1987 proposal
was intended to merely codify an
existing (though not specifically
authorized) practice.

Two commentors agreed with the
proposal to:allow the distributionrin
commerce andprocessing of equipment
and other materials that are adequately
decontaminated in accordance with spill
cleanup policies. One commentor
objected to the'terms of the proposal in
codified §,761.20(c)(5).arguing that it
-could' be construed'to apply even to the
metalworking, machining; or similar '
equipment in which used oil with'under

'50 ppm PCBs.is used.

• . , ......... [ .... ..... ,u
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As stated above, this exclusion'
addresses equipment, structures, and ..
other materials that have inadvertently.
become contaminated with PCBs >50
ppm as a result of a spill and have
subsequently been decontaminated
accordingto the appropriate'spill
cleanup procedures at the time of
decontamination. The proposed
language in § 761.20(c)(5) does not
clearly set forth the'Agency's intention
that equipment, structures, and other
materials covered by this exception are-.
those which have inadvertently become
contaminated with PCBs above 50 ppm
because of spills from, or proximity to, a
PCB Item whose use was authorized.
Section 761,20(c)(5) has been modified to
be consistent with this intent. -

Sirice the promulgation of EPA's
nationwide PCB Spill Cleanup Poli.y (52
FR 10688), specific cleanup levels have
been established for different types of
spills according to the PCB
concentration involved in the spill, the_
type of material contaminated, and the '
,spill location. Spills of less than.5O pprm:.
PCBs are not covered under this poliby.:

In establishing this cleanup p6lidy for
typical PCB spills, EPA recognized that*.
the, risks posed by spills of PCBs vary,
.depending upon -spill- location and" thd
amount of PCBs spilled. The PCB
cleanup policy requires clea'nup of PCBs
to different levels depending upon spill
location, the potential for exposure to'
residual. PCBs remaining after cleanup,'
the concentration of the PCBs initially
spilled and the nature. and size of the -
population p6tentially at'rislk of.
exposure. Thus, this cleafiup policy
applies the most stringent requirements
for spill cleanup to areas'where there is
the greatest- potential for human " ,
exposures to spilledPCBs, Implicitly, the
further use, processing, and distribution
in commerce of materials
decontaminated in accordance with the
provisions of the nationwide cleanup
policy will not present an unreasonable.
'risk. ' I * I

Since the effective date of the
nationwide cleanup policy.(May 4,1987),
the.provisions-of the policy have
superseded the regional.policies.
previously in effect. This amendment, of'
course, excludes from regulation eligible.
materials already decontaminated in
conformity with regional policies' prior
to that date:

IV. Rulemaking Record
In accordance with the requirements

of section019(a)(3) of TSCA; EPA.is ,
,issuing the following list of documents,
which constitutes the record:of this final
rulemaking. This record includes basic
information considered by the Agency in,
developing this final rule, including .

appropriate Federal 'Register notices',"
published and~unpublished reports,., .

economic and exposure analyses, and
various communications before -the final
rule was issued. A full list of these
materials willbe available.on request..
from. EPA's-TSCA Assistance office .
listed under "FOR FURTHER INFORMATION
CONTACT." However, any Confidential'
Business Information (CBI) that is part
of the record for'this rulemaking is not
available for public review. A public
version of the record, from which CBI
has been deleted, is available for
inspection.

A. Previous*Rulemqking Records

(1) Official Rul.making Recqrd from
"Polychlorinated Biphenyls (PCBs): "
Disposal and Marking Rule," Docket.No.
OPTS-68005, 43 FR 7150, February .17,
1978. ..

• (2) Official Rulemaking Record from'
"Polychlorinated Biphenyli (PCBs);
Maqufacturing. Processing, Distribution
i Commerce. and'Use Prohibitions,.
Rule," ,44FR 315t4; May 31, 1979.

(3) Official RulemakingRecord-from
"Polychlorinated Biphenyls {PCBs:
Manufacturing, Processing, Distribution'

•in Commerce, and Use Prohibitions; Use-
in Electrical Equipment,". Docket No,.. "
OVI'S-62015, 47,FR 37342, August 25,'.
1982.

'4) Official Rulemaking Record froin
"Polychlorinated Biphenyls (PCBs):' .,
Manufacturing, Processing, Distribtatibn
in Commerce, and Use Prohibitions: Use
iq Closed and Controlled Waste
Manufacturing Processes." Docket No.
.OPTS:-62017, 47 FR 46980, OctOber 21,
1982.

(5) Official Rulemaking Record from
"Polychlorinated Biphenyls (PCBs):
Manufacturing, .Prcessing, Distribution,,
in Commerce, and Use Prohibitions;
Amendment to Use Authorization,for.'.
PCB.Railroad Transformers." Docket
No. 0PTS-62020, 48 ER 124, January 3,
1983. . .

(6) Official RulemakingRecord for
"PolychlorinatedBiphenyls (PCBs):
Manufacturing, Processing, Distribution

.in Commerce, and Use Prohibitions: .
Responset0oIndividual and Class ' ' -'

Petitions forExemption." Docket No.
OPTS-66006A49.FR,28154, July10,-984.
.'(7)'Qficial Rulemaking Record from.

"Polychlorinated Biphenyls (PCBs):'
Manufacturing, Processing, Distribution
in Commerce, and Use Prohibitions;
Exclusions,.Exemptions, and Use'
Authorizations." Docket No. OPTS-
62032A,,49 FR 28172, July 10:,1984. •

(8) Official Rulemaking Record'from'
" Polychlorinated Biphenyls (PCBs):

.Manufacturing, Processing, Distribution
-in Commerce, and Use Prohibitions; Use.

in Electrical Transformers." Docket No.
OPTS-62035D, 50 FR 29170, July 17, 1985.

(9) Official'Rulemaking Record-from
"Polychlorinated Biphenyls (PCBs):
Manufacturing, Processing, Distribution
in Commerce,'and Use Prohibitions:
Response to Exemption Petitions." ., ,
Docket:No; OPTS-66008E, 51 FR-28556,
August 6, 1988. '

B. Federalbegister Notices "

(10) 46'FR 27617, May 20,. 1981 .
USEPA, "PolychlorinatedBiphenyls,
(PCBs); Manufacture of:PCBs in.
Concentrations Below Fifty Parts Per
Million: Possible Exclusion' from
Manufacturing Prohibition; Advance
Notice of ProposedRulemaking.
,(11)44 FR 81514; May 31, 1979,

USEPA, "P6lychlorinated Biphenyls
(PCBs,)-Manufactuting,.Processing,..
Distribution in Commerce -and Use
Prohibitions."- -

(12)44 FR.53438, September 13, 1979.
USEPA,."Criteria for Classification of
Solid Waste Disposal Facilities and'.'
Practices',...; : .

• (13) 47 FR 47980, October 21, 1982,
'USEPA, PrPolkt6hloria'nted Biphenyls
(PCBs): Mintifacturing, Processing,-
Distribution in Commerce, and Use
Prohitiiti6ns: Use in Closed and'
Controlled Waste Manufacturing
Processes'."

(14)'47 FR 52066, November 18, 1982.'
USEPA, "Pulp, Paper, and Paperboard
P.oint Souide Category Effluent
LimitationsGiidelines and New. Source
Performance Standirds; Proposed'Rid."

(15)'48 PR 55076, December ', 1983.
USEPA. "Poljychlorinated.Biphenyls
(PCBs): Manufacturing, Processing,.
Distribution in Commerce,- and Use
Prohtibitions: E.icltsions, Exemptions, .
and Use Authorizations- Prop;sedl.
Rule..'
'-(16) 49FR28i72, July 10, 1984, USEPA..

!'Polychl6rinated Biphenyls (PCBS):.
Manufacturing, -Processing, Distribution
in Commerce; and -Use Prohibitions:
Exclusions, Exemptions, and Use-
Authorizations: Final Rule.",

(17)49 FR 28154. July 10, 1984,-USEPA,'
"'Polychlorinated Biphenyls (PCBs):
Manufacturng;,Processing, Distribution
in Commerce;and Use Prohibitions:
Response:todndividual and Class
JPetiti6ns for.Exemptions.! . '.'-.

-(18)50 FR 19170, uly17. 1985, USEPA,
'PolychlorinatedBiphenyls in.Electrical"

Transformers: Final Rule.". . .
(19) 50. R 49212,-Navember 29, 1985,

USEPA, "Hazardouo Waste -
Management System: RecycledUed Oil
Standards: .Proposed Rule."
, (20)-50,FR'49258; November 29, 1985,

USEPA, 'lazardous Waste.
Manageinent System; General. "

-24217



24218 Federal Register / Vol. 53, No. 123 / Monday, june 27,. 1988 / Rules and Regulations

Identification and Listing of Hazardous
Waste: Used Oil; Proposed Rule."

(21) 50 FR 49164, November 29, 1985,
USEPA, "Hazardous Waste
Management System: Burning of Waste
Fuel and Used Oil Fuel in Boilers and
Industrial Furnaces."

(22) 51 FR 28556, August 8, 1986,
USEPA, "Polychlorinated Biphenyls
(PCBs): Manufacturing, Processing,
Distribution in Commerce, and Use
Prohibitions: Response to Exemption
Petitions."

(23) 51 FR 41900, November 19,1986,
USEPA, "Identification and Listing of
Hazardous Waste: Used Oil: Notice
Announcing Decision Not To Adopt
Proposed Rule Listing Used Oil as's
Hazardous Waste. •

(24) 52 FR 10688, April 2, 1987, USEPA,
"Polychlorinated Biphenyls Spill
Cleanup Policy."

(25) 52 FR 25838, July 8, 1987, USEPA,
"Polychlorinated Biphenyls; Exclusions,
Exemptions and Use Authorizations,
Proposed Rule."

C. Support Documents

(26) August 7, 1986 Settlement
Agreement filed with United States
Court of Appeals for the District of
Columbia Circuit, in Docket Nos. 84-
1481 and 85-1118.
. (27) US EPA, OPTS, BED, Versar, Inc.,

"Assessment of Exposures Resulting
from Recycle/Reuse of Used Oil
Containing PCBs at Levels Less Than 50
PPM" (January, 1987).

(28) USEPA, OPTS, ETD, Putnam,
Hayes and Barlett, Inc., "PCB Rule
Revision, Cost Effectiveness Analyses
and Estimates of Exposed Population"
(March, 19871.

(29) USEPA, OTS Versar, Inc.,
"Development of a Study Plan for
Definition of PCBs Usage, Wastes, and
Potential Substitution in the Investment
Casting Industry." (January, 1976).

(30) USEPA, OPTS, ETD, ICF, Inc.
',Costs of Prohibiting Reclaimed
Investment Casting Wax Containing
PCBs Below 50 PPM" (DRAFT)
(September, 1985)..

(31) USEPA, OPTS, EED, US Congress
House of Reps., January 17, 1985 letter
from Honorable Ralph Regula to
William Prendergast, EPA, forwarding
January 10, 1985 letter from constituent,
Charles LeBeau, Cambridge Mill
Products, Inc.

(32) USEPA, OPTS, EED, Letter from
John A. Moore, EPA to Honorable Ralph
S. Regula (January 3,1985).

(33)'USEPA, OPTS, EED, "Potential
PCDF Formation during Combustion of
Used Oil Containing Low Levels of
PCBs."

(34) USEPA, OPTS, EED, "Exposure
Estimates for the Amendment to the
PCB Regulation." (November 20,1986).

(35) USEPA, OPTS; EED, "Exposure
Estimates for the Amendment to the
PCB Regulation" (December 23, 1986).

(36) USEPA, OPTS, EED, "A Manual
for the Preparation of Engineering
Assessments" (September 1, 1984).

(37) USEPA, OPTS, EED, Letter from
C. Nelson Schlatter, Edmont
Corporation to Dr. John Moore, EPA
(October 15, 1984).

(38) USEPA, OPTS, EED, Letter from
Dr. John A. Moore, EPA to C. Nelson
Schlatter, Edmont Corporation
(November 15, 1984).

(39) USEPA, OPTS, EED, Letter from
Oswald Schindler, Intermarket Latex
Inc. to Martin Halper, EPA (November
13, 1984).

(40) USEPA, OPTS, ETD, "Addendum
to the Heat Transfer and Hydraulic
Systems RIA" (undated).

(41) USEPA, OPTS, ETD, "PCB Glove
Requirement Costs: Present Value"
(February, 1987).

(42) USEPA, OW, PCB Information
Survey, deink Direct Dischargers by
Region and NPDES Permit Numbers
(November, 1984).

(43) USEPA, OPTS, EED, Letter from
Richard S. Wasserstrom, American
Paper Institute, Inc. to Alan Carpien,
EPA (October 11, 1984).

144) USEPA, OPTS, EED, Letter from
Richard J. Kissel, Attorney for ADCI and
OMC to John A. Moore, EPA (October
24,1984).

'(45) USEPA, OPTS, EED, Letter from'
Alan Carpien, EPA to Richard J.' Kissel,
Attorney for ADCI and OMC (November
20, 1984).

(46) USEPA, OPTS, EED, Letter from
Timothy S. Hardy, Attorney for CMA to
Alan Carpien, EPA (November 27, 1984).

(47) USEPA, OPTS, EED, Letter from
Richard S. Wasserstrom, API to Alan
Carpien, EPA (August 20, 1985).

(48) USEPA, OPTS, EED, letter from
Timothy S. Hardy, Attorney for CMA, to
Alan Carpien, EPA (August 28,1985).

(49) USEPA, OPTS, EED, Letter from
Jeffrey C. Fort, Attorney for ADCI and
OMC to Alan Carpien, EPA (November
22, 1985).

(50) USEPA, OPTS, EED, Letter From
Suzanne Rudzinski, EPA to Timothy S.
Hardy, Attorney for CMA (January 21,
1986).

(51) USEPA, OPTS, EED, Letter from
Robert J. Fensterheim, CMA to Suzanne
Rudzinski, EPA (March 19, 1985).

(52) USEPA, OPTS, EED, Letter from
Robert 1. Fensterheim, CMA to Suzanne
Rudzinski, EPAjne 17, 1985).

(53) USEPA, 'OPTS, EED, Letter from
Suzanne Rudzinski, EPA to Robert J.
Fensterheim, CMA (July 17,1985).

(54) USEPA, OPTS, EED, Letter from
Toni K. Allen, Attorney for USWAG, to
Lee M. Thomas, Administrator, EPA
(August 12, 1986).

(55) USEPA, OPTS, EED, Letter from
John A. Moore, EPA to Toni K. Allen,
Attorney for USWAG (September 9,
1986).

(56] USEPA, OPTS, EED, Letter from
Suzanne Rudzinski, EPA to George
Fekete, Jr., Pennwalt Corporation
(October 22, 1986).

(57) USEPA, OPTS, EED, Letter to
Suzanne Rudzinski, EPA from Paulette
Vest, Vest Metal Company (October 22,
1986).

(58) USEPA, OPTS, EED, Letter from
Suzanne Rudzinski and John J. Neylan
III, EPA to Lt. General Vincent M. Russo,
Defense LogisticsAgency (August 28,

(591 NIOSH (1977), Criteria for
recommended
standard ... occupational exposure to
polychlorihated biphenyls (PCBs). U.S.
Department of Health, Education, and
Welfare, Public Health Service, Center
for Disease Control, National Institute
for Occupational Safety and Health,.
DHEW (NIOSH) Publication No. 77-225.

(60) USEPA, OSW, List of Facilities
Who Burn Waste Fuel-Data Request
for OPPI/IMS (August 10, 1987).

(61) Lake Michigan Toxic Pollutant
Control/Reduction Strategy (Final
Draft), May 9, 1986.

(62] USEPA, OW, Development
Document for Proposed Effluent
limitation Guidelines and Standards for
Control of Polychlorinated Biphenyls in
the Deink Subcategory of the Pulp,
Paper, and Paperboard Point Source
Category (October, 1982).

( (63) USEPA, Environmental
Monitoring and Support Laboratory,
Cincinnati, OH, "Test Method-The
Determination of Polychlorinated
Biphenyls in Transformer Fluid and
Waste Oils" (September 1982).

(64) USEPA, OSW, TAB, Letter from'
Alvia Gaskill, RTI to Denise A.
Zabinski, EPA (November 5, 1987).

(65) USEPA, OSW, "A Risk
Assessment of Waste Oil Burning in
Boilers and Space Heaters" (January
1984).

(66) USEPA, OSW, EAB, Temple,
Barker and Sloane, Inc., "Background
Document: Regulatory Impact Analysis
of Proposed Standards for the
Management of Used Oil" (November
1985).

(67) USEPA, OAQPS, "Waste Oil
Combustion Cancer Risk Assessment"
(October 1987).

(68) USDOJ/US Court of Appeals,
Letter'from I.J. Grishaw to G.A. Fisher
(August 8, 1986).
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(69) USEPA, OPTS, EED, Memo to,
Rulemaking Record from R. La Shere' re:
Meeting with, W.-Gendreau of Pioneer
Fuel (September 10, 1987

(70) USEPA,- OPTS, EED, Letter from
D.M. Keehner, EPA-to Mark Van'Putten
National Wildlife Federation
(September 11l1987).

(71) USEPA, OPTS, EED, Memo to
Rulemaking Record from Jane Kim,
"1984 Survey of State and Regional
Permitting Personnel Concerning.
Limitatiahs on PCB Discharges by
Deinking Mills." {October 22, 1987).

(72) USEPA, OW, lD, Memo from
Wendy Smith, to Tom Simons, EED,
OPTS, USEPA re: Office of Water
Information for Amendments to -
UncontrolledRule (January, 1988)..

(73) Ft. Howard Paper Company,
* Copies of Discharge Monitoring Report
Forms for Ft. Howard Paper Company in.
Muskogee, OK, from January 1985 to
May 1987.

(74) Ft. Howard Paper Company,
Whole Fish Tissue PCB Study, Ft.
Howard Corporation, Muskogee, OK.
NPDES Permit No. OK 0034321.'Final
Report (December 10, 1987].

(75) Ft. Howard Paper Company,
Expired and Current NPDIS Discharge
Permits for. Ft. Howard Paper
Corporation, Muskogee, OK.

(76) State of Wisconsin, Dept. of
Natural Resources, Ft. Howard Paper
Company, Green Bay, WI, NPDES
Discharge Monitoring from January 1982
to October 1987, WPDES Permit # WI-
0001848.

(77) USEPA, ORD, OHEA, Drinking
Water Criteria Document for
Polychlorinated Biphenyls (PCB's) May.
1987. Prepared for ODW, USEPA
ECOA-CIN-414.

(78) USEPA, Region VIII. Comments
on the Draft Final Regulation, Titled
Polychlorinated Biphenyls; Exclusions,
Exemptions, and Use Authorizations
Including Information on Startup of Coal:
Fired Power Plants (March 15, 1988).(79) USEPA, OTS, EED,CRB; Resp onse
to Comments on the Ndtice'of Proposed
Rulemaking for Amendments to the.
Uncontrolled PCB Rule (June 1988).

(80);USEPA, OW, EGD, Development
Document.for Effluent.Limitations
Guidelines and Standards for.the Pulp,
Paper, and Paper-Board and4he
Builders'Paper and Board Mills,Point
Source Categories. EPA 440/1-82/025,
October 1982. -.

. (81) EPA, OTS Guidance-for
Conversion of Water Discharge
Concentration-based Stafndards to Mass
Based Limitations- for PCBs4mder TSCA'
(May 1988).

V. Other Regulatory Requirements

A. Executive Order 12291

Under Executive Order 12291 issued -
February 17, 1982, EPA must judge
whether a rule is a "major rule," and
therefore, subject to the requirement
that a Regulatory Impact Analysis be
prepared. EPA has determined that this
final rule is not, a "major rule'! because it
does not meet the ,criteria set forth in
section I[b) of the Executive Order.

The effect.on the economy will be-the
.avoidance of significant, costs which
would otherwise be incurred if EPA
maintained the existing-use -

authorizations for hydraulic and heat - .
transfer systems, which include the
Viton glove requirement. Likewise, the
rule avoids the substantial costs-
associated with maintaining existing
prohibitions of activities involving r .
products containing low levels (under 50
ppm) of PCB contamination.

No significant increases in prices are
expected to occur as a result of this rule.
No significant adverse effects are
expected on competition, employment,
investment, productivity, innovation, or
-the ability of the United States-based
enterprises to compete with foreign-
based enterprises. ,

This rule was submitted to the Office
of Management and Budget (0MB) for -
review as required by Executive Order
12291. ,.r

trar'sfer systems,*and.the general -
exclusion for products contaminated
with PCBS at leve1i below.50 ppm. Any
impact on small business entities is not
appreciably greater than the impact -,
already beifig-bomne by these entities,
under the existing prohibition on.,
burning offspecification used oil in
nonindustrial boilers, This rule-will -

implement the limited restrictions on
burning PCB-containing-used oil (under
50 ppm) in a manner such that any
additional economic burdens will be
borna primarily bythe marketers of the

- used-pil: -

C. Paperlork Reduction Act .
The Paperwork Reduction Act of 1980,

44 U.S.C. 3501 et seq., authorizes the
Directorof OMB to review certain
information collection requests by
Federal agencies. Under OMB Control'

* Number 2070-0008, OMB has approved
an information collvction request
submitted by EPA in connection with
'the recordkeepiiig'and reporting
requirements Which facilitate the
implementation and enforcement of the
Uncontrolled PCBs Rule. Further, under
OMB Control Number 2050--0047, OMB
has approved the information collection
.i'equireimens(including ifivoice, shipping
papers, certifications, and used oil
analysis),which facilitate the -

implementationof the prohibition on
-~ ~ ~~~~ , -' W - .11,~UL LI b U U 1U I UL.

UUmin~lg-uttainl used viI eu~t sin
B. Regulatory Flexibility Act j . . nonindustrial boilers. OMB has also'

Section 603: of the Regulatory - app oved the provisions of this final
Flexibility Act (the Act) (15 U.S.C. 601 - rule, which requires that information
et. seq., Pub. L. 96-534, September 19, related to PCBs in used oil fuels be
1980), requires EPA to prepare-and make adde'd to the existing information
available for-comment a regulatory, collections prpyiously approved by
flexibility.analysis in connection with -

M B
-

rulemaking, The- initial regulatory , List of Subjects in 40 CFR-Part 761
flexibility analysis described the impact Environmental protection, Hazardous
of the proposed rule on small business
entities. Section 605(b) of the -Act "shall -- materials, Labeling, Polychlorinated
not apply to any proposed or final'rule if biphenyls, Reporting andRecordkeeping
the Agency certifies that the rule will- - requirements. -

not, if promulgated, have a significant 'Dated: June 8, 1988.
economi impact on a substantial Lee M. Thomas, --

number of small entities." Adiinistrator. - - -

In accordance with section 605(b) of 'Therefore, 40 CFRPadrt 71is - -

the Act, EPA certifies that this rule-will - amended as Tollows: - - .:
not have a significant impact on a. -' " - ... ..
substantial number of small businesses -- PART 761-f AMENDED] - - "
The rule is, in fact, nondiscriminatory-n - - T u rct for.

- its, impact on business-entities, and the 1. The6thority citation fr Port 74,
- impact on all business entities is - continues to read as follows: -

generally to exclude from regulation - - Authority: 15 U.S.C. 2605, 2607, and 2611:
activities currently-prohibited under - - Subpart G also issued under'15 U.S.C. 2614, ...
TSCA section 6(e); and not previously and 2616. 1 1..,
authorized, exempted, or'excluded by 2. In § 761.1 by adding paragraph (f)[4)
regulation. Small businesses will share to read as follows: "
equally in the benefits of this rule, " -" -
including the elimination of the Viton -- §761.1 Applicability. -

glove requirement in the use ... * * * * *
authoriiation for hydraulic and heat {0 *..

W ,,. : ..... .... - -- |1 rr n. I

24219



Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules, and Regulations

(4) Except as provided in § 761.20 (d)
and (e), persons who process, distribute
in commerce, or use-products containing
excluded PCB products as defined in
§ 761.3, are exempt from the
requirements of Subpart B of this Part.

3. In § 761.3 by adding and
alphabetically inserting a definition for
"Excluded PCB products," .Market/
Marketers," and "Quantifiable Level/
Level of Detection," and by revising the
definitions for "Qualified Incinerator"
and "Recycled PCBs" to read as follows:

§ 761.3 Definitions.

"Excluded PCB products" means PCB
materials which appear at
concentrations less than 50 ppm,
including but not limited to:

(1) Non-Aroclor inadvertently
generated PCBs as a byproduct or
impurity resulting from a chemical
manufacturing process.

(2) Products contaminated with
Aroclor.or other PCB materials from
historic PCB uses (investment casting
waxes are one example).

(3) Recycled fluids and/or equipment
contaminated during use involving the
products described in paragraphs (1)
and (2) of this definition (heat transfer
and hydraulic fluids and equipment and
other electrical equipment components
and fluids are examples).

(4) Used oils, provided that ih.the
cases of paragraphs (1) through (4) of
this definition:
I (i) The products or source of the

products containing < 50 ppm
concentration PCBs were legally
manufactured, processed, distributed in
commerce, or used before October 1,
1984.

(ii) The products or source of the
products containing < 50 ppm
concentrations PCBs were legally
manufactured, processed, distributedin
commerce, or used, i.e., pursuant to
authority granted by EPA regulation, by
exemption petition, by settlement
agreement, or pursuant to other Agency-
approved programs;

(iii) The resulting PCB concentration
(i.e. below 50 ppm) is not a result of
dilution, or leaks and spills of PCBs in
concentrations over 50 ppm.

"Market/Marketers" means the
processing or distributing in commerce,
or the person who processes or
distributes in commerce, used oil fuels
to burners or other marketers, and may
include the generator of the fuel if it
markets the fuel directly to the burner.

"Qualified incinerator" means one of
the following: ,

(1) An incinerator approved under the
provisions of § 761.70. Any level of PCB
concentration can be destroyed in an
incinerator approved under § 761.70.

(2) A high efficiency boiler which
complies with the criteria of
§ 761.60(a](2)(iii)(A), and for which the
operator has given written notice to the
appropriate EPA Regional Administrator
in accordance.with the notification
requirements for the burning of mineral
oil dielectric fluid under
§ 761.60(a)(2)(iii)(B).

(3) An incinerator approved under
section 3005(c) of the Resource
Conservation and Recovery Act (42
U.S.C. 6925(c)) (RCRA).

(4) Industrial furnaces and boilers
which are identified in 40 CFR 260.10
and 40 CFR 266.41(b) when operating at
their normal operating temperatures
(this prohibits feeding fluids, above the
level of detection, during either startup
or shutdown operations).

"Quantifiable Level/Level of
Detection" means 2 micrograms per
gram from any resolvable gas
chromatographic peak, i.e. 2 ppm.

"Recycled PCBs" means those PCBs
which appear in the processing of paper
products or asphalt roofing materials
from PCB-contaminated raw materials.
Processes which recycle PCBs must
meet the following requirements:

(1) There are no detectable'
concentrations of PCBs in asphalt
roofing material products leaving the
processing site.

(2) The concentration of PCBs In paper
products leaving any manufacturing site
processing paper products, or in paper
products imported into the United
States, must have an annual average of
less than 25 ppm with a 50 ppm
maximum.

(3) The release of PCBs at the point at
which emissions are vented to ambient
air must be less than 10 ppm.

(4) The amount of Aroclor PCBs added
to water discharged from an asphalt
roofing processing site must at all times
be less than 3 micrograms per liter ([tg/
L) for total Aroclors (roughly 3 parts per
billion (3 ppb)). Water discharges from
the processing of paper products must at
all times be less than 3 micrograms per
liter (pg/1) for total Aroclors (roughly 3
ppb), or comply with the equivalent
mass-based limitation. •

(5) Disposal of any other process
wastes at concentrations of 50 ppm or
greater must be in accordance with
Subpart D of this part.

4. In § 761.20 by revising paragraph (a)
and the introductory text of paragraph
(c), and by adding paragraphs (c) (5) and
(e), and the OMB control number to read
as followi:

§ 761.20 Prohibitions.
* * * *

(a) No persons may use any PCB, or
any PCB Item regardless of
concentration, in any manner other than
in a totally enclosed manner within the
United States unless authorized under
§ 761.30, except that:
1 (4) An authorization is not required to

use those PCBs or PCB Items which
consist of excluded.PCB products as
defined in § 761.3.

(2) An authorization is not required to
use those PCBs or PCB Items resulting
from an excluded manufacturing process
or recycled PCBs as defined in § 761.3,
provided all applicable conditions of
§ 761.1(f) are met.

(3) An authorization is not required to
use those PCB Items which contain or
whose surfaces have been in contact
with excluded PCB products as defined
in § 761.3.

(4) An authorization is not required to
apply sewage sludges, contaminated
with PCBs below 50 ppm, to land when
regulated by authorities under the Clean
Water Act and the Resource
Conservation and Recovery Act.

(c) No persons may process or
distribute in commerce any PCB, or any
PCB Item regardless of concentration,
for use within the United States or for
export from the United States without
an exemption, except that an exemption
is not required to process or distribute in
commerce PCBs or PCB Items resulting
from an excluded manifacturing process
as defined in § 761.3, or to process or
distribute in commerce recycled PCBs as
defined in § 761.3, or to process or
distribute in commerce excluded PCB
products as defined in § 761.3, provided
that all applicable conditions of
§ 761.1(f) are met. In addition, the
activities described in paragraphs (c) (1)

- through (5) of this section may also be
conducted without an exemption, under
the conditions specified therein.

(5) Equipment, structures, or other
materials that were contaminated with
PCBs because of spills from, or
proximity to, a PCB Item >50 ppm, and

.which are not otherwise authorized for
use or distribution in commerce under
this part, may be distributed in
commerce, provided that these materials
were decontaminated in accordance
with applicable EPA PCB spill cleanup
policies in effect at the time of the
decontamination or, if not previously
decontaminated, at the time of the
distribution in commerce.

I I I =" II I .... II!

24220



Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules and Regulations

(e) In addition to any applicable
requirements under 40 CFR Part 266,
Subpart E, marketers and burners of
used oil who market (process or
distribute in commerce) for energy
recovery, used oil containing any
quantifiable level of PCBs are subject to
the following requirements:

(1) Restrictions on marketing. Used oil
containing any quantifiable level of
PCBs (2 ppm) may be marketed only to:

(i) Qualified incinerators as defined in
40 CFR 761.3.

(ii) Other marketers identified in 40
CFR 266.41(a)(1).

(iii) Burners identified in 40 CFR
266.41(b). Only burners in the
automotive industry may burn used oil
generated from automotive sources in
used oil-fired space heaters provided the
provisions of 40 CFR 266.41(b)(2)(iii) (A),
(B) and (C) are met. The Regional
Administrator may grant a variance for
a boiler that does Aot meet the 40 CFR
266.41(b) criteria after considering the
criteria listed in 40 CFR 260.32 (a)
through (f). The applicant must address
the relevant criteria contained in 40 CFR
260.32 (a) through (f) in an application to
the Regional Administrator.

(2) Testing of used oil fuel. Used oil to
be burned for energy recovery is
presumed to contain quantifiable levels
(2 ppm) of PCB unless the marketer
obtains analyses (testing) or other
information that the used oil fuel does
not contain quantifiable levels of PCBs.

(i) The person who first claims that a
used oil fuel does not contain
quantifiable level (2 ppm) PCB must
obtain analyses or other information to
support that claim.

(ii) Testing to determine the PCB
concentration in used oil may be
conducted on indi;'idual samples, orin

accordance with the testing procedures
described in § 761.60(g)(2). However, for
purposes of this part, if any PCBs at a
concentration of 50 ppm or greater have
been added to the container or
equipment, then the total container
contents must be considered as having a
PCB concentration of 50 ppm or greater
for purposes of complying with the
disposal requirements of this part. •

(iii) Other information documenting
that the used oil fuel does not contain
quantifiable levels (2 ppm) of PCBs may
consist of either personal, special
knowledge of the source and
composition of the used oil, or a
certification from the person generating
the used oil claiming that the oil
contains no detectable PCBs.

(3) Restrictions on burning. (i) Used
oil containing any quantifiable levels'of
PCB may be burned for energy recovery
only in the combustion facilities
identified in paragraph (e)(1) of this
section when such facilities are
operating at normal operating
temperatures (this prohibits feeding
these fuels during either startup or
shutdown operations). Owners and
operators of such facilities are "burners"
of used oil fuels.

(ii) Before a burner accepts from a
marketer the first shipment of used oil
fuel containing detectable PCBs (2 ppm),
the ~urner must provide the marketer a
one-time written and signed notice
certifying that:

(A) The burner has complied with any
notification requirements applicable to"qualified incinerators" (§ 761.3) or to
"burners" regulated under 40 CFR Part
266, Subpart E.

(B) The burner will burn the used oil
only in a combustion facility identified

in paragraph (e)(1) of this section and
identify the class of burner he qualifies.

(4) Recordkeeping requirements. The
following recordkeeping requirements
are in addition to the recordkeeping
requirements for marketers found in 40
CFR 266.43(b)(6) (i) and (ii):and for
burners found in 40 CFR 266.44(e).

(i) Marketers Marketers who first
claim that the used oil fuel contains no
detectable PCBs must include among the
records required by 40 CFR
266.43(b)(6)(i), copies of the analysis or
other information documenting his
claim; and he must include among the
records required by 40 CFR
266.43(b)(6)(ii), a copy of each
certification notice received or prepared
relating to transactions involving PCB-
containing used oil.

(ii) Bui'ners. Burners must include
among the records required by 40 CFR
266.44(e), a copy of each certification
noticerequired by paragraph (e)(3)(iiil
of this section that he sends to a
marketer.
(Approved by the office of Management of
Budget under OMB control number 2050-
0047)

§ 761.30 [Amended]

5. In § 761.30 by removing paragraphs
(d) (6) and (7) and paragraphs (e) (6) and
(7).

6. In § 761.30, in the introductory text
of paragraphs (d) and (e), by revising the
reference "paragraphs (d) (1) through
(7)" to read "paragraphs (d) (1) through
(5)" and the reference "paragraphs (e)
(1) through (7)" to read "paragraphs (e)
(1) through (5)" respectively.
[FR Doc. 88-14291 Filed 6-24-88; 8:45 am]
DILUNG CODON 0--M
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DEPARTMENT OF ENERGY

48 CFR Part 970

Acquisition Regulations on
Management and Operating
Contractor Purchasing

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
today adopts a final rule which will
provide a standard for purchasing
activities of DOE's management and
operating (M&O) contractors. The rule is
intended to.centralize the Department of
Energy Acquisition Regulations (DEAR)
coverage for M&O contractor purchasing
in one subpart; to make that coverage
comprehensive; and to update and
appropriately alter the existing
provisions applicable to M & 0
contractors.
EFFECTIVE DATE: This rule will be
effective July 27, 1988.
FOR FURTHER INFORMATION CONTACT'
Robert M. Webb, Department of Energy,

Office of Policy, MA-421, 1000
independence Avenue SW.,
Washington, DC 20585, Telephone
(202) 586-8247 or (fTS) 8,,6--8247.

Mary L. Bosch, Department of Energy,
Office of Assistant General Counsel
for Procurement and Finance, GC34,
1000 Independence Avenue SW.,"
Washington, DC 20585, Telephone
(202) 586-1526 or (FTS) 896-1526.

SUPPLEMENTARY INFORMATION:
1. Procedural Requirements

A. Review Under Executive Order 12291
B. Review Under Regulatory Flexibility Act
C. Review Under Paperwork Reduction Act

I!. Comments on Proposed Rule
A. Publication of Proposed Rule

. Discussion of Comments Received
1. General
2. Specific

1. Procedural Requirements
A. Review Under Executive Order 12291

This final rule is exempt from review
by the Office of Management and,
Budget underE.O. 12291 of FebruAry 17, -
1981, pursuant to an exemptionfor
procurement regulations as discussed in
OMB Bulletin No. 85:-7. dated December
14, 1984.

B. -Review Under Regulatory Flexibility
Act

The Regulatory Flexibility Act of 1980
(the Act), 5.U.S.C. 601-612, requires. in
part, that an agency prepare an initial
regulatory flexibility analysis for'any
rule, unless it determines that the rule
will not have a "significant economic
impact" on a substantial number of
small entities. This final rule concerns

the purchasing policies and procedures
used by DOE M&O contractors. While
many subcontractors may be small
businesses,, the proposed rule imposes +

no significant burdens and will have no
significant impact on small entities.
Therefore, as required by section 603(b)
of the Act, DOE certifies that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities and,
accordingly, no regulatory flexibility
analysis has been prepared.

C. Review Under Paperwork Reduction
Act

No new information collection or
recordkeeping requirements are imposed
by this final rule. Accordingly, no OMB
clearance is required by section 350(h)
of the Paperwork Reduction Act of 1980
(44 U.S.C. 3501, et seq.).

I. Comments on Proposed Rule
A. Publication of Proposed Rule

The Department of Energy issued a
proposed rule (52 FR 30997, August 18,
1987) announcing its intention to revise
that portion of the Department of Energy
Acquisition Regulation, (DEAR) dealing
with management and operating
contractor purchasing. Comments wore
requested through October 2, 1987.

In response to the proposed rule, the
Department of Energy received 14-sets
of comments. Of those all but two were
either from the Department's
management and operating contractors
or its operations offices. Of those two
sets of comments one was received from
the Office of Federal Procurement
Policy, and the other was from the
Canadian Embassy.

The comments received, along with
the rpsponses thereto, are as follows:

.13. Discussion of Comments Received
1. General

General comments were received
covering either portions of the preamble
or issues not related to any specific
provision of the proposed, rule. This
preamble will not address the comments
that relate to the, proposed rule's
preamble since none have pointed out
any inaccuracies or omissions, and the
preamble is not regulatory in nature.
The remaining general comments were
made by one commenter. We respond to
each as follows:

a. The commenter stated that the
numbering system of 970.50 as it was
proposed "does not track" with the
relevant FAR or DEAR Parts, making it"more difficult to find the subsection in
the FAR when using the DEAR, or vice
versa." We, of course, are aware that
the numbering system within the

proposed rule, specifically within
970.5004, does not reflect the FAR
.numberitgscheme. We believe this
subpart to be sufficiently short to
minimize any negative effects of-the
numbering system.'

We have noted, however, that our
selection of 970.50 as the number for this',
subpart may have been misleading. By
using the numbering system. of the '
remainder of Part 970, the use of Subpart
970.50 suggests that its subject matter
should be extraordinary contractual
actions as such actions relate to
management and operating contracts, it
is not. Therefore, we have chosen
Subpart,970.71 as the new designation.
From this 'point forward in this preamble
all references will be-to the new
numbering system as opposed to that of
the proposed rule.

The preamble of the proposed rule (52
FR 31000 August 18, 1987) contained a
redesignation table to show the new
location of material that existed
throughout 970.'Since the only change to
that table as a result of the new subpart
numbering is that the two digits
following the decimal point in the "New
Section" column will be "71" rather than
"50," we are not republishing the
redesignation table.

b.. "Make-or-Buy should be~covered
* *." We have altered 970.7104-8 to

provide guidance on this subject. -
76. "Coverage should be included

concerning the relationship between
DEAR 970 and the various-DOE/M&O
operating contracts," We believe the
proposed rule to be clear that 970.71
establishes a baseline which Heads of
Contracting Activities (HCAs) and
contracting officers will follow in their
oversight of M&O contractors. It is the
standard that M&O contractors are
required to meet. It does not, however,
directly regulate M&O contractors. The
clause at 970.5204-22 is intended to
assure M&O'contractor cooperation in
achieving this standard. That clause
should be added at the time of the
annual fee negotiation but no later than
the extension of an existing contract or
the award of a new contract.

d. "Several sections of the subject
document make reference to DOE
Orders * * * If these Orders are to be
applicable to M&Os, they should be
incorporated into future operating
contracts," Various DOE orders are
referenced in 970.71. Again, this subpart
establishes the standard upon which the
cognizant DOE contract administration
personnel judge the various aspects of
performance of an M&O contrator.
While practice may vary, management
and operating contracts contain a
provision(s) that allbws for DOE

II I . .... • -- + " "
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'contracting officers to pass on to the,
contractors the requirements of
appropriate DOE orders; therefore,
individual orders need not be identified
in M&O contracts.

2. Specific

At 970.7101(a) of the proposed rule,
one commenter suggested that the.
phrase "as authorized pursuant to FAR
Subpart 17.6" be inserted at the end of
the first sentence. This has not been
done because, while FAR Subpart 17.6
does recognize the concept of
management and operating contracts,
the Department of Energy used such
contracts, based upon authorities arising
principally from the Atomic Energy Act,
long before the FAR was -promulgated. A
statement such as that suggested is
unnecessary and may make it appear
that DOE is relying upon the FAR as its
sole authority for entering into
management and operating contracts.

The same commenter suggested that
the word "corporate" in the second
sentence of'970.7101(b) be replaced With
a more generic word like "organization"
"to more clearly encompass the diverse
entities that are management and
operating contractors. We have adopted
this comment. Also, a typographical
error has been corrected in the second
sentence of 970.7101(b).

At 970.7102(a) One commenter has
suggested rewoiding the qualifying
phrase of'the parenthetical phrase, i.e.,
"(For the purposes * * * Head of
Contracting Activity alone.)" We have
adopted this comment. That commenter
also suggested that the approval bf
M&O-developed qualified products lists,
etc., at 970.7104-9(b), be delegable.
Because of the effects of such lists on
competition, we believe it important' to
retain the approval, at the Head'of
Contracting Activity level. We have,
however, added 970.7104-28(f)(1) to the
list. That provision-provides for HCA.
authorization of certain A-E and
constructor relationships, indicative of a
conflict of interest. That commenter has
also suggested substituting "general" for
"day-to-day" in the last sentence'of'this
section because of its being, in the
commenter's opinion, more in keeping
with-the contracting officer's oversight.
role insofar as M&O contractors are
concerned. We have not made this-
change. Oversight by the contracting
officer within the context established by
this final rule must be a day-to-day
matter.

At 970.7102(b](1) seven commenters
took exception' to the requirement for a
review of the contractor's purchasing

.system and methods every three years;
Three suggested that once every five
years would be appropriate. The other

four would delete the reqiirement or'
make it coincide with the cycle for or be
a part of Contractor Purchasing System
Reviews (CPSRs). The duration of a
CPSR is normally no longer than two
'weeks. That time must be spent in
reviewing purchase files, assessing
individual transactions, and identifying
any systemic weaknesses. The time
period allotted for a CPSR does not
allow sufficient time for the 'review team
to also perform the detailed review of a
contractor's entire purchasing system-
and methods, as required by
970.7102(b)(1). We have changed:this
provision to provide for a review at the
time of contract award or contract
extension.'

Four comments were received with
regard to 970.7102(b)(2). Two
icommenters recommend the insertion of
"and approval" after "review." We have
adopted the substance of these
comments. Another commenter
expressed a concern over the subjective
nature of "substantive impact." We
believe that "substantive impact"
imparts'the intended threshold of
review. Any such adjectival'description
will be subjective in nature. Therefore,
we have not changed this provision. The
same commenter'wondered if the term
"subcontraciing practices" suggests' a
subtle distinction'as opposedlto"purchasing practices" or "purchasing
methods." We have, therefore,
sub'stituted "purchasing system and
methods." The same commenter has
also questioned whether "one-t me,
changes ('deviations')" are intended to
be encompassed by this provfsion. The
answer is that the "changes" intended
here are those to the written description
of the Contractor's purchasing system
and methods. This provision would,
therefore, not encompass transactional
deviations. Other provisions of this
subpart, e.g., 970.7102(b) and 970.7108,"
may result in DOE review of
transactional deviations.

At 970.7102(b)(4] one commenter hEis
suggested that the phrase "contractor's
management of the purchasing function"
is limiting, and "purchasing" should be
changed to "acquisition." We haie
inserted "all facets of' after '
"contractor's management of" to assure
that CPSRs include planning, receiving,
inspection, cost analysis, etc.

The same commenter has suggested,
at 970.7102(c), the insertion of a phas'e
that provides for the M&O contract to
have a higher priority should its
provisions conflict with this iubpart 'We
have notmade such a'change. This
subpart is intended ds'direction to DOE
HCAs and contracting officers," - ',
governing their oirersight'of M&O
contractor' purchasing activities. %

Contractors will be required by the
clause at 970.5204-22 to cooperate with
the DOE contracting officer and bring
their purchasing systems and methods
into conformity with Subpart 970.71.

At 970.7103 (b) and (c) we have at our
own initiative made minor wording
changes to better reflect the roles of the
HCA and the DOE contracting officer in
administration of management and
'operating contracts. References to
970.7103(c) below reflect the addition of
a new paragraph (c), which was
originally proposed as paragraph (b).

At 970.7103(c)(1) a commenter has
suggested the insertion of "delivery
schedule" after "quality." We have
added "timely and" before "efficient" in
recognition of this comment.

At 970.7103(c)(3)(i) one commenter
believed "and in adequate time" to be
redundant considering
970.7103(c)(3q)viii). We disagree. The
time consideration at 970.7103(c)(3)(i)

.deals with planning and timely
submission of the requirement to the
M&O's purchasing office, while at
970.7103(c)(3)(viii) the concern is the
amount. of time allowed for receipt of
proposals to assure an effective
competition. Another commenter has
questioned this subsection, noting a
Federal preference for "performance,
requirements." This subsection is,
intended to result in as complete a
description of the requirement as is
possible, whether by detailed
specifications or 'performance

* specifications.
• At 970.7103(ci(3)(v) one commeniter
suggests inserting "for a resonable time"
after 'solicitation." We do not believe
'the change is necessary, particularly in
light of 970.7103(c)(3](viii). The same
commenter suggests changing "and"
before "(B)" td "and/or." In order to
make clear the intended meaning, we
have moved the phrase "as appropriate"
to follow '(B) use." The same
commenter has also questioned whether
"in the local area" is not "overly
restrictive." We believe that phrase
makes it clear that when an adequate
number of qualified sources 'arelocated

* in the local area, solicitation of those
firms is sufficient to satisfy the duty to
publicize the requirement.

At.970.7103(c](3)(vi) one commenter
suggested changing "equal access" to"uniform access." We have not made
the change*, believing "equal access"
more descriptive of our intended.
meaning.

At 970.7103(c)(3)(vii) a commenter"
suggested substituting-"fair And'-
-reasonable" for "Governient's-best

* interest." We have not made the change.
We believe4 that there is a difference,
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from a business standpoint, between
acquiring goods or services at a "fair
and reasonable" cost or price and
acquiring them at a cost or price that is
in the M&O contractor's customer's (the
Government's) best interest, the latter
being a more demanding standard. This
is the case even though M&O
contractors are not purchasing agents
for DOE.

At 970.7103(c)(3)(xi) one commenter
has questioned the phrase "all potential
proposers," stating the provision as
written "seems unnecessarily restrictive
in view of the more liberal approach of
[Federal Acquisition Regulation]
15.606(b)." We disagree with the
observation but have altered the
wording for the sake of clarity,
substituting "all firms that received a
copy of the solicitation or, after the due
date, all firms submitting a proposal."

At 970.7103(c)(3)(xii) one commenter
states that "'clarification' should not be
considered as a part of 'negotiation."'
The relevant portion of this provision
has been rewritten to reflect that a
management and operating contractor's
purchasing system and methods may
provide for the contractor's clarifying
ambiguities in a given offeror's or
offerors' proposal(s) without the need to
undertake negotiations with all the
proposers then under consideration for
award, where other proposals contain
no ambiguities, and the integrity of the
purchasing process is maintained.

At 970.7103(c)(3)(xiii) one commenter
has suggested that we include a
reference to the Department of Defense
(DOD) Debarred List. Any debarments
and suspensions by DOD should appear
in the GSA Consolidated List of
Debarred, Suspended: and Ineligible
Contractors, the purview of which is
Government-wide. Three other
commenters have suggested the
substitution of "responsible" for
"capable." We have purposely avoided,
to the extent possible, the use of terms
of art in Federal procurement, believing
their use in the context of M&O
purchasing could result in the imposition
of many detailed Federal procurement
concepts upon the Federal norm. See
preamble to the proposed rule at 52 FR
30998, 30999 (Aug. 18, 1987). Here and
elsewhere, we have attempted to use
words that express the substance of the
Federal concept without the attendant
obligations that have evolved by case
law or regulation.

At 970.7103(c)(4) one commenter
questioned the extent to which clauses
otherwise required may be omitted
when making small purchases,
particularly in light of "purchases on an
oral contract basis." We believe the
proposed provision to be sufficiently

clear and, from a policy standpoint,
complete. Certainly oral contracts
should be entered into cautiously
assuring a fail-safe system of contract
terms, order, receipt, inspection,
payment, and other concerns. We
believe that these issues can be dealt
with in an M&O contractor's purchasing
system and methods and reviewed and
approved by the cognizant DOE
contracting officer.

At 970.7103(c)(5) two comnienters
stated that the last sentence is too
restrictive, seeming to require the use of
the Commerce Business Daily. We have
changed the provision to make it clear
that publication of appropriate
requirements in the Commerce Business
Daily is one method that may be used to
promote participation by the described
types of business concerns.

At 970.7103(c)(7) one commenter has
questioned whether application of the
FAR cost principles to subcontracts is
intended to result in direct dealing
between the subcontractor and the
Government contracting officer. In this
provision the M&O contractor's
relationship with its subcontractor(s) is
not intended to be any different from the
relationship between a non-M&O
contractor with its subcontractor(s). No
direct relationship between the
subcontractor and the Government is
intended. In awarding and administering
its subcontracts, the M&O contractor is
expected to exercise the discretion in
matters relating to the cost principles
reserved by the FAR for the Government
contracting officer in Federal prime
contracts.

At 970.7104 we have added a sentence
at our own initiative which requires
contracting officers to assure that M&O
contractors' purchasing systems and
methods provide for appropriate
alteration of required FAR and DEAR
clauses to reflect the relationship of the
parties.

At 970.7104-2 one commenter has
suggested.the substitution of "970.7104-
9" for "970.0407." We have adopted this
change.

At 970.7104-7(a) one commenter
recommends deletion of the list of DEAR
and FPMR authorities for purchase-of
the listed special items because,
according to that commenter, the noted
citations refer in many cases to
directives which have expired, have
been superseded, or no longer apply for
other reasons. We have made no change
but will undertake a study to-ascertain
whether the primary guidance should be
revised.

At 970.7104-8 one commenter has
requested a more definitive statement of
what should be subjected to lease
versus purchase analysis. We believe

that this is a matter to be addressed by
the M&O contractor in its proposed
procedures, which would be reviewed
and approved by the cognizant
contracting officer, except for
establishment of thresholds for
application which are to be approved by
the HCA. As noted earlier in this
preamble, we have added a paragraph
(b) to discuss the decision to make
goods or perform services in house
versus acquiring them by purchase and
have retitled the subsection to reflect
this change.

At 970,7104-9(b) two commenters
questioned the provision, one requesting
more detailed guidance and the other
recommending the delegation of the
requirement relating to HCA approval
prior to the use of some form of qualified

/ list. We have made a change to
emphasize the need for both the M&O
and the DOE officials responsible for
oversight to periodically review any
such lists to delete items that are no
longer subject to the concerns for which
they were originally included in the list.

At 970.7104-10 four commenters have
questioned the proposed coverage each
essentially recommending some form of
greater reliance on the M&O
determination of the likelihood of
potential organizational conflict of
interest in its subcontracting. We have
not altered the proposed coverage. The
DOE contracting officer is the only
individual authorized to analyze the
likelihood of an organizational conflict
of interest. These provisions affect only
subcontracts falling into one or more of
the classes described at 909.570-5(a).

One of those commenters also noted
that application of DEAR organizational
conflict of interest (OCI) provisions to
"consultants" as well as subcontractors
results in OCI requirements which
overlap and conflict with the
requirements at 970.2272, "Conduct of
employees and consultants of DOE
management and operating contractors."
We believe that the provisions, in fact,
do not conflict though they may in
certain limited circumstances overlap.
The organizational conflict of interest
provisions at 970.7104-10 apply to
subcontracts for specific types of
services, whether performed by
"subcontractors" or "consultants," the
latter term merely being a subset of the
former.

The coverage at 970.2272 applies to
management and operating contractors'
employees, in their capacities as M&O
contractor employees and as outside
consultants. Portions of it also apply to
outside consultants hired by the M&O as
"special employees" or subcontractors.
Paragraphs (c). (d), and (g) of 970.2272,
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in the case of consultants subcontracted
for by an M&O contractor, cover similar
concerns as are treated by portions of
the organizational conflict of interest
provisions of 909.57. Therefore, we do
not believe that the provisions conflict.

At 970.7104-11 one commenter has
suggested that cost or pricing data
should be required only in the case of
noncompetitive subcontracts and that.
this requirement is subject to OMB
clearance under the Paperwork
Reduction Act. By statute, cost or
pricing data are required for contracts
and subcontracts in the absence of
"adequate price competition," not
merely in the case of noncompetitive
purchases. See Pub. L. 98-369, Title VII,
section 2712. Paragraph (b) has clearly
excluded from the requirement for cost
or pricing data those situations in which
there is adequate price competition. This
requirement's coverage is merely
restating, at the new location, coverage
already existing at 970.1508-1, which
has previously been subjected on OMB's
Paperwork Reduction Act review.

At 970.7104-12 one commenter has
suggested that this subsection not
contain mandatory provisions but rather
that the listed provisions merely be used
to establish a guideline. We disagree
and have made no changes. At 970.7104-
12(a) another commenter has suggested
that the provision concerning "unilateral
initiation of small business set-asides"
be rewritten so as to remove any
implication that those set-asides should
be initiated. We disagree. The FAR at
19.502-2, one of the citations listed,
establishes the criteria for establishing
small business set-asides. M&O
contractors are expected to base their
'decisions to unilaterally set a
requirement aside on those criteria.

At 970.7104-12(b) a commenter has
suggested that the phrase "questions
concerning small disadvantaged
business * t * " be altered so as not to
result in an overly broad interpretation
causing the referral of unnecessary
questions to the Small Business
Administration. We agree and have
made the language more focused. At
970.7104-12(c) two commenters
recommended that the small purchase
class set-aside remain at $10,000 in
accord with current coverage at
970.1901(c). We have chosen to continue
to reflect the Federal small purchase set-
aside threshold as stated in the
proposed rule.

At 970.7104-12(d) a commenter has
suggested qualifying the $3,000,000
construction class set-aside threshold by
making provision for firms with -
"sufficient financial capabilities." We
have not made the change. Any firm
selected. must have sufficient financial

capabilities whether under a set-aside
or an unrestricted soliditation. That
concern is merely one of many very
important considerations that result in
An M&O contractor's being able to "
affirm that a prospective awardee is
capable of performing the work.

At 970.7104-12(e) one commenter has
suggested an alternative method of
providing for a set-aside program for
small disadvantaged businesses. In
support of its position the commenter
states that the proposed set asides may
detract from opportunities for.small
businesses and woman-owned
businesses and that determining a fair
and reasonable price with limited
competition may be more difficult. We
have made no changes. We believe that
there are sufficient subcontracting
opportunities for all kinds of businesses.
We also believe that the M&O
contractors can determine whether a
fair and reasonable price has been
offered. Further, this provision
established a procedure that is
discretionary, not mandatory.

At 970.7104-12(g) four commenters
have suggested that the utilization
reports be required semi-annually,
rather than quarterly. Paragraph 12(g)
merely reflects the provision at 952.219-
9 which'modifies the clause at FAR
52.219-9. The FAR clause requires
contractors to submit the SF 294 semi-
annually and the SF 295 quarterly. The
DEAR modification deletes the
requirement for the SF 295 entirely but
requires the SF 294 to be submitted
quarterly. Paragraph 12(g), therefore, is
stating what M&O contracts should
already require. Furthermore, this
requirement is not new. Paragraph 12(g)
is the restatement of the current
provision at 970.1901(f). We have made
no change.

At 970.7104-16 one commenter would
like to have M&O contractors furnished
with Davis-Bacon wage determinations.
The determinations are published
periodically in the Federal Register or
-are otherwise available from the
.Department of Labor. We have deleted
reference of FPR Temp. Reg. 70 as, a.
result of the publication of Federal-
Acquisition Circular 84-34. Another
commenter was concerned that these
provisions may be "redundant"
considering similar provisions in the
FAR. That same commenter has made a
similar observation with regard to
970.7104-21 (environmental and
occupational safety and health
programs); 970.7104-22 (Buy American
Act); 970,7104-24 (bonds and insurance);
970.7104-26 (taxes); and 970.7104-28
(construction and A/E contracts). This
coverage is not redundant. It adopts or
reflectp the applicability of certain

portions of FAR coverage in the
subcontracting practices of M&O
contractors. We believe the commenter
apparently did not consider that the
FAR regulates prime contracts awarded
by the Federal government. The
proposed rule and this final rule are
intended to provide a comprehensive
baseline by which DOE personnel will
oversee the subcontracting activities of
DOE management and operating
contractors.

At 970.7104-22 one commenter has
suggested raising the Procurement
Executive's approval threshold to
$100,000. We have not adopted this
comment. A second commenter has
suggested a revision of the penultimate
sentence of paragraph Cc) to correct an
omission. We have added "the period of
effectiveness" to the list of items which
must be specified on the authorization
and have otherwise clarified this portion
of paragraph (c).

A third commenter has questioned
entirely the application of the Buy'
American Act to the subcontracting
practices of DOE's M&O contractors.
The Buy American Act does not apply
per se to contractors. However, 41
U.S.C. 10a provides that "[o]nly such
unmanufactured articles, materials, and
supplies as have been mined or
produced in the United States, and only
such manufactured articles, materials,
and supplies that have been
manufactured in the United States
substantially all from articles, materials,
or supplies mined, produced, or
manufactured, as the case may be, in the
United States, shall be acquired for
public use." Therefore, since all
purchases of goods by management and
operating contractors are for carrying
out the Department's mission, the

- purchases of those contractors are to be
made in accordance with the Buy
American Act. Therefore, we have
changed "through" in the first sentence
to "as reflected in" to communicate the
statutory nature of this requirement. The
activities of DOE are exempt from the
General Agreement on Tariffs and
Trade

At 970,7104-24 one commenter has
made four comments suggesting specific
word changes to assure that it should be
the first tier subcontractor, not the prime
management and operating contractor,
that is obligated by the Miller Act (40
U.S.C. 270a-270f) to provide
performance and payment bonds.

We have made minor word changes in
this provision to reflect what we believe
to be the reality of application of the
Miller Act to the circumstance when a
management and operating contractor,
awards a contract for the construction,
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alteration, or repair of federally owned
premises. Apparently some first-teir
subcontractors have'defended their
claims brought under performance and
payment bonds which were required
under their subcontracts by alleging that
the Miller Act obligations are the
responsibility, not of the subcontractor,
but of the prime management and
operating contractor, particularly where
the M&O is a construction manager.

Our analysis is as follows: First, we
believe that the Miller Act will apply in
this circumstance since the work to be
performed under the subcontract will be
for "the construction, alteration, or
repair of any public building or work of
the United States." We also believe that
it is the subcontractor, not the
management and operating contractor,
that fits the definition of "contractor"
within the Act. The "contractor" is that
party who receives the award in excess
of $25,000 for the construction,
alteration, or repair of any public
building or public work of the United
States.

Our revisions reflect the obligation of
the DOE contracting officers to assure
that management and operating
contractor's purchasing systems and
methods provide for M&O contractors'
acquiring from their first-tier
construction subcontractors
performance and payment bonds that
are consistent with Miller Act. It is our
intention that this obligation reflect not
only DOE's opinion about the
application of the Act but that the
requirement is also levied as a matter of
policy. Should a court hold in some
other manner as to the application of the
Miller Act, the performance and
payment bonding requirements will
remain.

At 970.7104-24(a)(1) one commenter
has suggested inserting "construction"
before "subcontracts under cost-
reimbursement type subcontracts." We
have adopted this comment. Another
commenter has suggested adding "or
equal" after "Standard Form 25." We
have not adopted this comment. The SF
25 is readily available, provides a
uniformity of approach in this
particularly important area, and has
been proven by the test of time. A third
commenter, a current M&O contractor,
states in relation both to 970.7104-24
and 970.7104-25 that as it does more
work involving environmentally'
hazardous materials, its subcontractors
are unable to acquire a comprehensive
general liability policy "for bodily injury
and property damage caused by the
actual or threatened release of
pollutants." It says that as a result it is
receiving "an increasing number of

requests for indemnification from
potential subcontractors." As a result it
recommends that DOE initiate a process
to provide indemnification under Pub. L.
85-804 for a class of subcontractors, i.e., •
"those performing remedial work under
designated programs." This comment
and its proposed action are well beyond
the scope of this rulemaking. Any such
policy change is a decision to be made
by the Department's senior
management. This regulation would be
one place a change in procedure should
be reflected but any substantive action
must be undertaken, analyzed, and
addressed by other elements of DOE.

At 970.7104-25 one commenter has
opined that the coverage as to
indemnification should be "reviewed by
the Department of Justice." The
coverage at 970.7104-25 of the proposed
rule merely referred the reader to
970.2870 wherein the DEAR discusses
the coverage given to M&O contractors
pursuant to the Price-Anderson Act.
DEAR 970.2870 then provides a clause,
entitled "Statutory Indemnity," that is to
be used in appropriate M&O
subcontracts which clause merely
recites for the subcontractor the
protection which the Price-Anderson
Act may provide it in the case of nuclear
incident. DOE is not creating any
systemic policy on indemnification.

At 970.7104-25 we have at our own
initiative changed the reference to
970.2870 to specify paragraphs (f) and (g)
of that section which pertain to
indemnification of subcontractors. This
was done for the sake of greater
accuracy but also because, at the time of
publication of this final rule, certain
other portions of 970.2870 are no longer
effective due to the expiration of the
Department's authority to enter into
indemnity agreements with prime
contractors under the Price-Anderson
Act. Paragraph (f) and (g) of 970.2870,

'however, are still valid as to
subcontractors of those M&O
contractors which currently hold Price-
Anderson indemnification agreements
executed prior to the expiration of the
Department's authority. We intend to
make appropriate changes to 970.2870 at
such time as DOE's Price-Anderson
indemnification authority is re-
authorized.

At 970.7104-28(a), in the first
sentence, "assume" has been corrected
to "assure." At 970.7104-28(b) one
commenter has suggested inserting the
phrase "by the M&O contractor" after
"prepared" to assure that it is
understood that the M&O itself may
prepare the independent estimate. We
have altered the provisions of this

subsection in another way to achieve
the intended meaning.

At 970.7104-28(c) another commenter
has suggested the deletion of this
subparagraph in its entirety, believing
that this requirement for the use of
uniform design considerations in .
planning DOE facilities "defeats the
intent of utilizing the management and
operating contractor's experience,
expertise and initiative under its prime
contract" and that the responsibility for
"preparation of specification does not
reside in the purchasing activity." We
disagree. Because of the many DOE
locations, the disparate types of
facilities to be modified or constructed
and the extensive expertise involved,
we believe there must be a uniform
baseline for the 'preparation of
specifications and the organization of
construction in the planning and
execution of the work. This provision
must remain because specifications are
a necessary part of the purchase of A-E
and construction work. We have,
however, edited the language of
paragraph (c) to make it clearer.

At 970.7104-28(d) a commenter has
recommended the addition of the phrase
"or a comparable agreement form
approved by the contracting officer."
The commenter states that to do so
would allow "for lease or rental of other
equipment as well." Because of the
context and title of this provision, it
would be unlikely that the commenter's
intention wourd be achieved by the
suggested change. In any event we are
not making a change to this provision
because the standard agreement has
proved itself over time.

At 970.7104-28(e) a commenter
interprets the provision as ambiguous,
stating, on the one hand, that a
contractor's system "must reflect the
essence of the Act" while, on the other
hand, it "does not preclude the
consideration of other factors * *"
The last sentence of this paragraph has
been revised to prevent any such
ambiguity.

At 970.7104-28 (f)(1) and (f)(1)(i)
through (f)(1)(iii)we have at our own
initiative revised the descriptions of
situations in which conflicts of interest
in architect-engineer and construction
subcontracts may arise as to billing of
costs or self-inspection. We have
deleted the second sentence of 970.7104-
28(f){1), believing it to be generically
descriptive of a situation that could
have been presented in the examples
that followed, but offering no remedial
guidance. We believe that with the
revisions to 970.7104-28(f)(1)(i) throug
{f)(1}{iii}, the sentence is no longer
needed. We have deleted paragraph
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(f)(1)(iii), believing changes we have
made to (f)(1)fii) incorporate its
meaning. We have revised paragraph
([fm1)(ii) to describe as simply and
clearly as we can, the situations that
give rise to a self-inspection concern.
We have also renumbered the modified
paragraph to become (f)(1J(i). We have
inserted the phrase "for different
projects" in the first sentence of what
was paragraph (f)(1)(i) and have
renumbered it as paragraph {f)(1j(ii). It
is, we believe, descriptive of the concern
over conflict of interest in charging
costs. Finally, we have renumbered
paragraph (f)(1)(iv] to [f)[1)[iii) to reflect
the deletion of paragraph (f)(1)(iii) as it'
was in the proposed rule.

At what was 970.7104-28(fl(l)(iv), now
[(fliii), a commenter objects to the
requirement for a-subcontractor's
accepting liability for consequential
damages as a condition to the use of a
"turnkey contract." We believe this
condition to be appropriate where the
subcontractor has been responsible for
both the design and the construction of a
facility. The same commenter has
correctly noted our failure to include
"sub" before "contract," "contractor,"
and "contracts" as those terms appear
in this subparagraph.

At 970.7104.30(b) one commenter
suggests deletion of the phrase "such as
Allowable Costs and Property" in the
last sentence stating that, by that
commenter's reading, the last sentence
implies that the terms of the M&O
contract should take precedence over
the terms of the subcontract. We have
made a change to reflect this comment.
The revised last sentence should result
in M&O contractors' writing their
subcontracts in such a way that,
subcontracts will be no less demanding
than the M&O contract itself. A second
commenter questions whether it is
intended that, when subcontracts are
terminated for any reason other than the
termination of the prime M&O contract,
the termination provisions of FAR Part
49 governing subcontracts, rather than
prime contracts, should govern. It is
intended that, where the subcontract
termination(s) result from the
termination of all or a'portion of the
prime management and operating
contract, the subcontract provisions
used by M&O contractors will be in
conformity with the noted FAR subparts
otherwise governing termination in
Federal prime contracts. Where the
subcontract termination(s), either for
default or convenience, are not as a
result, of a termination of the prime, the
M&O is provided greater discretion, e.g.,
"general conformity," in designing its
subcontract termination provisions. In

the interest of avoiding unnecessary
duplicatioft we have deleted the.first
sentence of paragraph (b) and have also
altered the fourth sentence from the end
of that paragraph by changing "may" to
"shall."

At 970.7104-31 a commenter has
suggested deletion of "such" before
"Government sources of supply." We
have made this change.

At 970.7104-33 one commenter states
that the provision in the proposed rule
"is confusing because of differences in
the requirements of FAR Part 30, which
is intended to apply to Government
agencies, and the requirements specified
in the Administration of Cost
Accounting Standards clause contained
in an M&O contract." We disagree and
have made no change. The requirements
for covered subcontracts are the same
as those for Federal prime contracts.

At 970.7104-36 a commenter asks why
the reference for acquisition of real
estate is to Subpart 917.74, which is
more demanding than the clause at
952.217.70 intended for contracts,
including management and operating
contracts, in which real estate may be
purchased or leased. The clause at
952.217-70 is intended to be included in
contracts "where contractors
acquisitions are expected to meet the
criteria specified in [Subpart 917.74]."
The clause requires contracting officer
approval prior to the acquisition, lease
or disposal of real property. The
coverage at Subpart 917.74 is intended
to guide the contracting officer in
processing any such request. Section
917.7402 provides a procedure for
makinga request. It is possible that no
real property acquisition, lease, or
disposal would be foreseen at the time
of award or extension of a contract,
causing the clause to be omitted. In such
cases the final rule provides the
necessary direction for the M&O
contractor's system and methods to call
for submission of a request. Whether the
requesting contractor is an M&O or not,
the procedure at 917.74 is to be followed
in documenting the proposed acquisition
and in gaining the contracting officer's
approval.

At 970.7104-43 two comments were
received. The first commenter finds this
provision, as written, misleading and
confusing. Its recommendation for
corection is" to rely upon the criteria for
an M&O contractor's property
subcontracting practices stated at 41
CFR 109-1.5201(c), the DOE Property

'Management Regulations. The other
commenter would substitute
"inconformity with the policies and
principles in" for "consistent with." Both
comments suggest that the current

provision calls for strict compliance
with the Federal standard stated at FAR
Part 45. That is not our intention: In
analyzing these comments we have also
noted a failure to consider existing
property coverage of the DEAR and the
DOE Property Management Regulations.
Therefore, we have altered the proposed
provision to recognize the merits of both
comments and to correct our oversight.-

At 970.7104-45, Anti-Kickback
Enforcement Act of 1986,.we have
brought the governing FAR citations up
to date.

At 970.7104-46 we have added a
provision to reflect the existing
requirement of 932.803. Contractors are
not obligated by the Assignment of
Claims Act and, therefore, need not
allow such assignment; however, in
instances in which they do, they must

.deal with right of setoff as provided at
932.803.

At 970.7104-47 two comments were
,received. One recommends word
changes intended to make it clear that
the listed clauses are merely examples
and that other clauses by their
provisions may require flowdown or
extension. The other commenter
suggests the addition of the Accounts,
Records, and Inspection clause at
970:5204-:9.

We have not adopted the first
comment. There is no intent to bar or
limit the flowdown effect of clauses
included in any management and
operating. (prime) contract. The
provisions in' 970.7104 are intended to
establish the minimum requirements
that any such contractor must meet in
formulating its purchasing system and
methods. The list of clauses at 970.7104-
47 is merely a recognition of the
flowdown or extension requirements of
certain clauses required in M&O
contracts. Those clauses require no
additional guidance or further
discussion, so they have merely been
listed. If other clauses in the prime
contract require flowdbwn by their
terms; the fact that they are not listed
does not limit their effect. We have
adopted the second comment after
assuring that the clause at 970.5204-9 is
a required management and operating
contract clause.-It does provide for
flowdown.

At 970.7105 one commenter stated that
the proposed coverage needs to be
clarified. First, it recommends that the
method of purchase from contractor-
affiliated sources be left to the HCA. We
disagree. These types of purchases.
because of the opportunity for
favoritism, must be no less regulated
than a normal competitive transaction.
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In fact, we believe that such purchases
must be more strictly regulated.

Secondly, in relation to 970.7105 the,
same commenter questioned the,.
conditions of allowability of costs
incurred in the transactions described at
970.3102-15(b). Those provisions place
restrictions on the price a contractor-
affiliated source may be paid. We do not
now intend to make any substantive
change to 970.3102-15(b).

At 970.7105(a)(1) another commenter
has questioned the meaning of -
"independent" as used in this
paragraph. It asks whether two divisions
are "independent" if both "are
controlled by the same parent
corporation." The use of "independent"
in this paragraph relates to the M&O
purchasing function, not whether the
contractor-affiliated source is a separate
corporation. Therefore, so long' as the
M&O purchasing function is not doing
work for, or is part of, the, contractor-
affiliated source, this provision' would
not be violated.

At 970.7105(c) a commenter
questioned the conditions governing the
allowability of capital cost of money in
purchases from a contractor-affiliated
source, e.g., with respect to the extent-of

* competition. This regulation. is intended
.to limit the potential conflicts that can
occur whenan M&O contractor
contracts with an affiliated, source.

At 970.7107 two comments were
received. One commenter suggests '
inserting "calendar"' after "10" and
before "days" in paragraph (e). This is
what was intended by the regulation.
We believe that unless days are
described as "business days," rules of
regulatory and statutory interpretation
call-for days'to be computed as
"calendar days."'Therefore; we have not
adopted this comment.

,The second commeter has noted that-
the statement about the applicability of,
the cost recovery provisions of the
Competition in Contracting Act to
protests involving M&O subcontract
awards'at paragraph. (f) "conflicts: with
reent [Comptroller General] decision.
B-27091," The provisions of 970.7107
are essentially a 'republication of a '
separate rulemaking that culminated in
the final rule published at.51 FR 31339
(September 3, 1986). Until thoroughly
'argued and decided to the contrary, we --
will retain the provision as it. appeared.
in the proposed rule. -

At 970.7108 one commenter stated that
-paragraph (a).is not consistent with -
970.7102(b)(3). We have compared the
two provisions. They are part of the
same process, i.e., the HCA's setting the
individual transaction review thresholds
in 970.7108(a) and ensuring reviews are
carried out as part of the basic DOE

oversight responsibility in 970.7102(b)(3).
We see no inconsistency.
, At 970.7108(g) another commenter

expressed a concern that the duty of an
M&O contractor to document purchases
in writing "will eliminate the
administrative benefit of placing oral
purchases." We will not make any
change in this provision. There must be
a record of a purchase no matter how
"paperless" one intends to design a
system. This admonition does not state
that oral purchases may not' be made by
an M8&O contactor. It does. say that the
order must be documented, whihh we
believe is an absolute necessity for any
large purchasing activity.

In a second similar comment with
regard to 970.7108(h) the same
commenter suggested that record
retention be limited to six months or
such longer period as determined by the
contracting officer. We totally disagree.
Many portions of the purchase
transaction are barely complete in terms
of audit responsibility even six months
after completion. For instance, such a
period would limit the ability of a'
contractor purchasing system review
team to evaluate a purchasing system.
This comment also conflicts with
paragraph (d) of the clause at 970.7104-9
'entitled Accounts-, Records, and
Inspection. We have not adopted the'
comment.

At 970.7109 one commenter stated that'.
it considers the requirement for advance
notice of award in the case of "fixed
price-type subcontracts which exceed
$25,000" of paragraph (a)(2) to be "not
economically prudent where'an M&O
contractor has an approved procurement
system." This requirement is a recitation
of the requirement of section 304(b) of
the-Federal Property and Administrative
Services Act of 1949, as amended. The
commenter should however, take note
of paragraph (b) in which the "non-
impairment" authority of section
602(d)13 of that Act provides anexemption from the requirement for
advance notification with regard to
purchases involving "functions derived
from-the Atomic 'Energy Commission."

I At 970.7109 (a) and (c) a second
commenter has questioned whether the
advance notice should be'submitted
,.prior to solicitation or after award." It
also questioned to whom the notice
should be directed.,We have, added the
phrase "to the contracting officer"
'following "advance notice''.and have
inserted "proposed" before "award" in
paragraph (a)'to clarify these points.

A third commenter has stated it
believes that paragraph 970.7109(a).
conflicts -with the HCA's authority to
establish' thresholds below which M&O
contractors need not submit a proposed

subcontra6t award for consent in
970.7108(a). There is no conflict. The
requirement for advance notice in :
S970.7109ta) , is a itatutory requirement.
Consent or approVal of such * :
transactions is not required. The
requiremeht for consent or apptovai 'by,
the HCA in 970.7108(a) and
970.7102(b)(3) is a matter of contract
adniinistration similar to those of the
"Subcontracts" clause at FAR 52.244-2.

At 970.71&09(b)another commehter
quesfioned ,hw "an M&O contractor
could determine whichfunctions of DOE
are considered to be derived from the"
Atomic Energy Commission.' This is a
matter that the contractormay resolve
with the cognizant contracting officer
where there-is any doubt; however, that
phrase, we believe, communicates the
intended meaning, i.e., functions that
would have been performed by the
Atomic Energy Commission under its
authorities in atomic and nuclear
missions,'particularly pursuant to the 7
Atomic Energy Act of 1954, as amended.

At 970.7109(c) a commenter
questioned'the-use of thephrase
"anticipated competition." The point is
well taken. We have deleted
"anticipated."

With regard to the revision of the
contractor purchasing system clause at
970.5204-22, two comments were
received. Both comments questioned the
last sentence in paragraph (b) wherein it
is stihted that, "[slubdontracts shall be in
the name of the contractor and shall not
bind or purport to bind the
Government." Both commenters are-
concernedthat that sentence calls into
question whether the M&O contractor is'
an agent of DOE and one *of them_
expresses additional concerns over~the
ability of the M&O to assume
administration of M&O subcontracts.

It is the position of DOE that the M&O
contractor relationship is unique,
involving some of the indicia of a
principal-agent relationship, yet it is not
an agency relationship. In various'
instances the Department and its
predecessors have asserted an-agency to -
describe the parties' relationships in' -

such matters as state taxation of
amounts 6f Federal money spent-by an
M&O contractor; Unitod States v. New
Mexico, 455 U.S. 720 (1982), wherein the
Supreme Court recognized the unique
nature, of thWe management and operating
cOntractor-Department of Energy ....
relationship but held thatthere wad-no
agency for the purpose of the State of
New Mexico's imposition of
compensating use and gross receipts
taxes on' Federal money spent by a DOE
management -and operating contractor.
In matters relating to purchases by M&O

-Numm"D
24230



Federal Register / Vol' 53. No. 123 / Monday, June 27, 1988 / Rules and Regulations

contractors, the Department objects to
any characterization of the relationship
as one of purchasing agent; DOE's
position has been that M&O
subcontractors do not have direct
access to the Energy Board of Contract
Appeals as a matter of right under the
Contract Disputes Act because the
M&Os are not, in general, designated as
purchasing agents for DOE. DOE has
also consistently and successfully
asserted before the Genergl Accounting
Office that M&O contractors are not
DOE purchasing agents with regard to
protests against M&O subcontract
awards. The sentence in question is
intended to make that point clear. As to
the second portion of the comment, DOE
operations offices should administer
M&O subcontracts, if at all, only under
the most unusual circumstances.

It should be noted that there are
occasional word changes made at our
own initiative in the interests of clarity.
We have described every such change
that has had any meaningful effect on
the final rule.

List of Subjects in 48 CFR Part 970

Management and operating contracts.
For the reasons set out in this

preamble, Part 970 of Title 48 of the
Code of Federal Regulations is
amended, as set forth below.

Issued in Washington, DC June10, 1988.
Berton .Roth,
Director, Procurement ondAssistance
Management Directorate.

PART 970--AMENDED)

1. The authority citation for Part 970
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C. 480(c).

Subpart 970.03-[Removed and
Reserved]

2. Subpart 970.03 consisting of section
970.0304 is removed and reserved.

970.0407 [Amended]
3. Section 970.0407 is amended by

putting a period after "management and
operating contractors" in the first
sentence and removing the remainder of
the sentence.

970.0811,970.0870,970.0871,970.0072 and
970.0902 (Removed)

4- Sections 970.0811, 970.0870,
970.0871, 970.0872, and 970.0902 are
removed.

970.0905 [Amended)
5. Section.9700905 is amended by

removing the paragraph designation
"(a)" from the first paragraph; removing
all of the first paragraph after the third

- complete sentence; and removing
paragraph (b).

970.1508-1 [Amended]
6. Section 970.1508-1 is amended by

removing the paragraph designation
"(a)" from the first paragraph and
removing paragraphs (b) and (c).

970.1901 [Amended]
7. Section 970.1901 is amended by

removing paragraphs (a) through (g) and
by redesignating paragraphs "(h)" and
"(i)" as "(a)" and "(b)," respectively.

Subpart 970.20-[Removed and
Reserved]

8. Subpart 970.20 consisting of section
970.2001 is removed and reserved.

970.2202 through 970.2204 [Removed)
9. Sections 970.2202, 970.2203, and

970.2204 are removed.

970.2208 [Amended]
10. Section 970.2206 is. amended by

removing paragraph (a) and by removing
the paragraph designation "(b)" from the
remaining paragraph.

970.2208 (Amended]
11. Section 970.2208 is amended by

inserting a period after "management
and operating contracts" the first time it
appears in the paragraph and by
removing the remainder of the
paragraph.

970.2210 [Amended]
12. Section 970.2210 is amended by

removing the paragraph designation
"(a)"; removing all of the first paragraph
after the first sentence; and removing all
of paragraph (b).

970.2213 and 970.2214 [Removed]
13. Sections 970.2213 and 970.2214 are

removed.

Subpart 970.25-(Removed and
Reserved]

14. Subpart 970.25 consisting of
970.2501 is removed and reserved.

970.2800, 970.2801, 970.2803,970.2804 and
970.2805 [Removed]

15. Sections 970.2800,'970.2801,
970.2803, 970.2804, and 970.2805 are
removed.

970.2903 [Amended]
16. Section 970.2903 is amended by

removing the paragraph designation
"(a)" from the first paragraph; by
inserting a period after "management
and operating contracts" the first time it
appears and removing the remainder of
the paragraph; and by removing.
paragraph (b).

970.3101-4 [Amended]
17. Subsection 90,3101-4 is amended

by removing the paragraph designation.
"(a)" from the'first paragraph; by
removing the remainder of the
paragraph after the fourth sentence; and
by removing paragraph (b).

970.3102-15 [Amended)
18. Subsection 970.3102-5 is amended.

by:
a. Substituting "contractor-affiliated"

for "contractor-controlled" in the title;
b. Substituting "970.71" in place of

"970.44" as it appears twice in
paragraph (a); and
I c. Substituting "contractor-affiliated

sources (See 970.7105)" for "contractor-
controlled sources (See 970.4404)" in the
title of paragraph (b)."

970. 3600 through 970.3605 [Removed]
19. Sections 970.3800, 970.3601,

970.3602, 970.3603, 970.3604, and 970.3605
are removed.

970.3606 [Redesignated as 970.3601)
20. Section 970.3606 is redesignated as

section 970.3601.

970.3607 and 970.3e08 [Removed]
21. Sections 970.3607 and 970.3608 are

removed.

Subpart 970.44-[Removed)

22. Subpart 970.44, consisting of
sections 970.4401 through 970.4409, is
removed.

Subpart 970.46-[Removed]

23. Subpart 97046, consisting of
section 970.4601, is removed.

970.4901 [Amended]
24. Section 970.4901 is amended by

removing "principles" from the title; by
removing the paragraph designation
"(a)" from the first paragraph; and by
removing paragraph (b)."25. Section 970.5204-22 is revised to
read as follows:
970.5204-22 Contractor purchasing

system.

Contractor Purchasing System (June 1988)
(a) (Name of contractor) shall develop and

implement formal policies, practices, and
procedures to be used in the award of
subcontracts, which purchasing system and
methods shall be fully documented and
acceptable to DOE, in accordance with the
policies set forth in DEAR 970.71. DOE
reserves the right at any time to require that
the contractor submit for approval any or all
purchases under this contract. The contractor
shall not purchase any item or service the
purchase of which is expressly-prohibited by
the written direction of DOE and shall use
such special and directed sources as may be
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expressly required by the DOE contracting
officer.

(b) The obligations of (name of contractor)'
under paragraph (a) above, including the
development of the purchasing system and
methods, and purchases made pursuant
thereto, shall not relieve the contractor of any
obligation under this contract (including,
among other things, the obligation to properly
supervise, administer, and coordinate the
work of subcontractors). Subcontracts shall
be in the name of the contractor, and shall
not bind or purport to bind the Government.

(c) In addition to, and without derogation
of any rights under paragraph (a) of this
clause and any other provision in this
contract, (name of contractor) shall require
all subcontractors to furnish cost or pricing
data under those conditiqkns and in
accordance with the requirements set forth in
FAR 15.804, and shall include in such '
subcontracts 'the appropriate clause set forth
in 970.5204-24 except as otherwise directed
or approved by DOE.

(d) Purchase or transfer of equipment.
materials, supplies, 'or services from a
contractor-affiliated source shall be treated
in accordance with DEAR 970.7105.

(e) Proposed awards to firms or individuals
on either the GSA Consolidated List of
Debarred, Suspended, and Ineligible
Contractors or the DOE Consolidated List of
Debarred, Suspended, Ineligible, and
Voluntarily Excluded Awardees shall be
forwarded to DOE for approval
notwithstanding any prior purchasing system
acceptance.

(f) (Name of Contractor) shall provide
advance notice of proposed subcontract
awards in accordance with DEAR 970.7109;
shall document purchase in writing; and shall
establish and maintain subcontract files
which present an accurate and adequate

•record of all purchasing transactions.

25. Subpart 970.71 is added as follows:

Subpart 970.71-Managemert and
.Operating Contractor Purchasing
970.7101 General.
970.7102 DOE responsibility.
970.7103 Policies.
970.7104 Conditions of purchasing by

management and operating contractors.
970.7104-1 Contingent fees.
970.7104-2 Record retention requirements.
970.7104-3 Acquisition of utility services.
970.7104-4 [Reserved].
970.7104-5 Leasing of mnotor vehicles.
970.7104-6 Strategic and critical materials.
970.7104-7 Purchase of special items.
970.7104-8 Purchasing alternative

determinations.
970.7104-9 . Qualifications requirements.
970.7104-10 Organizational conflicts of

interest.
970.7104-11 Cost or pricing data.
970.7104-12 Small business and small

disadvantaged business concerns.
970.7104-13 Labor surplus area concerns.
970.7104-14 Convict labor.
970.7104-15 Contract Work Flours and

Safety Standards Act (other than
construction contracts).

970.714-16 Labor standards for contracts
involving construction

970.7104-17 Walsh Healey Public Contracts
. Act.

970.7104-18 Equal employment opportunity.
970.7104-19 Service Contract Act.
970.7104-20 Special disabled and Vietnam

Era veterans.
970.7104-21 Application of environmental

and occupational safety and health
programs.

970.7104-22 Buy American:
970.7104-23 Patents, data, and copyrights.
970.7104-24 Bonds and insurance.
970.7104-25 Indemnification.
970.7104-26 Taxes.
970.7104-27 Audit of subcontractors.
970.7104-28 Construction and architect-

engineer (A-E) contracts.
970.7104-29 Quality assurance.
970.7104-30 Termination.
970.7104-31 Authorization for

subcontractor's use of Government
supply sources.

970.7104-32 Safeguarding classified
information..

970.7104-33 Cost Accounting Standards.
970.7104-34 Clean air and water.
970.7104-35 Air transportation by U.S.-flag

carriers.
90.7104-30 Acq'uisition of real property.
970.7104-37 Management, acquisition, and

use'of information sources.
970.7104-38 Privacy Act.
970.7104-39 Officials not to benefit.
970.7104-40 Subcontractor reporting

systems.
970.7104-41 Employment of the

. handicapped.
970.7104-42 Unclassified controlled nuclear

information.
970.7104-43 Government property.
970.7104-44 Foreign travel.
970:7104-45 Anti-Kickback Enforcement Act

of 1980.
970.7104-46 Setoff of assigned subcontract

proceeds.
970.7104-47 Additional flowdown and

I extension provisions.
970.7105 Purchasing from contractor-

affiliated sources.
970.7106 Procedures for handling mistakes

relating to management and operating
contractor purchases.

970.7107 Protest of management and
operating contractor procurements.

970.7108 Review and approval.
970.7109 Advance notification.
970.7110 Nuclear material transfers.

Subpart 970.71-Management and

Operating Contractor Purchasing

970.7.101 General.

(a) The Department of Energy
contracts for the management and
operation of DOE facilities, the design
and production of nuclear weapons,
energy research and development, and
the performance of other services. These
management and operating (M&O)
contractors have been selected for their
technical and managerial expertise and
are expected to bring to bear these
technical and managerial skills to
accomplish the significant Federal

mission(s) described in their contracts
with, and work plans approved by. DOE.

(b) Ptirchosing dope by management
and operating contractors is one area in
which the particular skills of the
contractors will be brought to bear in
order to more readily accomplish the
contractors' assigned missions. The
contracting procedures of the
contractor's organization, therefore,
form the basis for the development of a
purchasing system and methodsthat
will~comply with its contract with DOE'
and this subpart.

(c) Completion is fundamental to
M&O contractor purchasing.

(d) The Federal Acquisition
Regulation generally is not directly
applicable to the purchasing activities of
management and operating contractors.
There are, however, certain Federal
laws, Executive Orders and Federal and
DOE regulations which do pertain to
and apply to purchases by management
and operating contractors and thus
should be reflected in the contractor's
purchasing system and methods. These
requirements are identified in this
subpart.

970.7102 DOE responsibility.
- (a) In the Department of Energy,

overall responsibility for the oversight of
the performance of management and
operating contractors, including their
purchasing activities, rests with the
cognizant DOE contracting activity and,
in particular, the Head of Contractinig
Activity (HCA). Contracting officers are
responsible for management and
operating contractors' conformance with
this subpart and their contracts,' and'for
determining whether those purchasing
activities provide timely and effective
support to DOE programs. (For the
purposes of this subpart, the term "Head
of Contracting Activity" includes his or
her duly authorized representative
except for the HCA actions identified in
970.7104--8(a), 970.7104-(b), 970.7104-
22(c), 970.7104-28(f(1), and 970.7108(a),
which actions are nondelegable. Further,
when the term "contracting officer" is
used in this subpart, it refers to that
individual who has been delegated
authority by the HCA for the day-to-day
oversight of a management and
operating contractors' purchasing
activities.)

(b) In carrying out 'their overall
responsibilities HCAs shall:

(1) Require managemeot and
operating contractors to maintain
written descriptions of their individual
purchasing system and methods and
further require that, upon award cr
extension of the contract, the entire
written description be submitted to the

_M9WW"W,
24232



Federal Register / Vol 53. No. 123 / Monday, June 27, 1988 /.Rules and Regulations

contracting officer for review and
acceptance;

(2) Require that any changes to the
management and operating contractor's
written description having any.
substantive impact upon the contractor's
purchasing system and methods be
submitted to the contracting officer for
review and acceptance prior to
issuance;

(3) Ensure review of individual
purchasing actions of certain types or
above stated dollar levels by the
contracting officer to assure that
management and operating contractors
implement DOE policies and
requirements, as defined in this subpart,
in accordance with the contractor's
accepted system and methods; and

(4) Ensure that periodic appraisals
(e.g. Contractor Purchasing System
Review (CPSR) and Surveillance
Review) of the contractor's management
of all facets of the purchasing function
are performed by the contracting officer
in accordance with established policies.
(See Subpart 944.3 and 970.7108).

(c) In performing the reviews required
by paragraphs (b) (1) and (2) and the
appraisals of paragraph (b)(4),ofthis
section, HCAs shall assure that
contracting officers determine that the
contractors' written systems and
methods are consistent with this subpart
and the provisions of their contracts.

970.7103 Policies.
The following shall apply to the'

purchasing practices of management
and operating contractors. Within these
policies it is expected that purchasing
systems and methods will vary
according to the types and kinds of
purchases to be made, the mission needs
of the particular programs and facilities,
and the experiences, methods, and
practices of the contractor. In the
development of their purchasing system
and methods, contractors are expected
to use their experience, expertise, and
initiative consistent with this subpart.

(a) The purchasing systems and
methods used by management and
operating contractors should be well
defined, consistently applied, and
should follow good business practices
appropriate for the requirement and
dollar amount of the purchase involved.

(b) Management and operating
contractors' purchasing systems should
produce the proper balance between the
government's decision to use the
experience and expertise of these
contractors in managing and operating
its programs and facilities and the
objectives and the attendant requisites
of the Federal acquisition process. In
evaluating the proper balance between
commercial.purchasing practices and

the requisites of the Federal acquisition
process a concept referred to as the"Federal norm" has evolved. The
Federal norm refers to those
fundamental principles embodied in law
and regulation that should be reflected
in contractor purchases even though
such purchases are not Federal
procurements.

(c) DOE has identified the following
specific tenets of Federal procurement
policy that must be addressed in a
contractor's purchasing system:

(1) Purchases must be effected in the
manner that will be most advantageous
in meeting the overall mission with
price, quality, and timely and efficient
performance of the contract considered.

(2) Although the Competition in
Contracting Act of 1984 (Pub. L. 98-369)
is not applicable to management and
operating contractor purchases, the
contractor's purchasing system and
methods must ensure competitive
subcontracting consistent with the
contractor's efficient performance of the
contractual mission and the nature of
supplies and services purchased. The
objective is to provide fair and effective
competition through application of the
principles set out below.

( (3) The contractor's purchasing system
and methods shall ensure that for
purchases' in excess of those discussed
at 970.7103(b)(4) below, all competitors
are treated fairly and equitably by:

(i) Describing the requirement as
completely as possible and in adequate
time to promote competition. [Supplies
and services should be purchased,
through the use of specifications;
standards or descriptions which clearly
and accurately describe the .supplies or

* services to be purchased];• (ii) Preparing solicitation documents
setting forth the contract terms and
conditions, describing the requirement
clearly, accurately, and completely, but
avoiding unnecessarily restrictive
specifications or requirements;

(iii) Stating in the solicitation the
factors that will comprise the basis for
award, i.e., lowest evaluated price or a
combination of price and technical
merit. [In the event of the latter the
solicitation shall state the importance of
technical considerations versus cost.
considerations and note any ciiterion(ia)-
that is of significantly greater or lesser
importance than other criterion];

(iv) Conducting evaluations and'
making awards in accordance with the -
stated factors and the descriptions of
their importance;
I (v) Publicizing.the- solicitation- by (A),
distribution to a reasonable number of
prospective offerors and (B) use, as
appropriate, of such means as.plan
rooms, journals, expressions of interest

or other public notices, or the Commerce
Business Daily particularly where there
are not adequate numbers of qualified
sources in the local area; •

.(vi) Providing equal access to
solicitation data and information;

(vii) Offering sufficient numbers of
qualified entities the opportunity to
propose, and tailoring the method of
carrying out the competition such that'
there is every expectation that proposals
will be received in numbers that will'
substantiate that the costs or price is in
the Government's best interest;

(viii) Allowing sufficienf time for
preparation and submission of
proposals;

(ix) Providing for a uniform time-for
submission;

(x) Taking precautions to assure that
the contents of each proposal are
maintained in confidence to prevent
technical transfusion and technical
leveling

(xi) Handling responses in a manner
to assure fairness and impartiality, and
communicating, where necessary to
clarify solicitations, with all firms that
received a copy of the solicitation or,
after the due date, all firms submitting a
proposal;

(xii) Conducting negotiations, as
appropriate, in.such a way as to
enhance competition and ensure the
understanding of substantive aspects of
the offerors' proposals. [A management
and operating contractor's purchasing
system and methods may provide for
receipt of amended proposals following
communication with a selectgroup of
offerors deemed most likely to receive
the award in accordance with the
expressed evaluation criteria; for award
without communication; and for
clarification of ambiguous portions of an
offeror's proposal not as a part of
negotiations];

( [xiii) Awarding only to capable
offerors whose offers conform to the
solicitation. [Awards shall not be made
to firms or individuals listed on the GSA

•Consolidated List of Debarred,
Suspended, and Ineligible Contractors
or'the DOE List of Debarred, Suspended,
Ineligible or Voluntarily Excluded
Awardees without prior approval of the
DOE contracting officer]; and

(xiv) Ensuring that access
authorizations to classified information
will not be a limiting factor in obtaining.
competition except where time will not
permit securing additional
authorizations.
(4) Small.purchases (those valued at

$25,000-or less or other value that may
be-approved by the HCA) should be

--made by'methods designed, considering
the award value, to:
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(i) Obtain fair and reasonable prices,
(ii) Reduce administrative costs of

making such purchases to the minimum
required in order to establish the
propriety of placing the order at the
price paid with the supplier concerned,
and

(iii) Improve opportunities for small'
and small disadvantaged business
concerns to obtain a fair proportion of
awards.

(5) A fair proportion of supplies and
services shall be purchased from small
business concerns, small disadvantaged
business concerns, labor surplus area
concerns, and woman-owned business
concerns. Publication of appropriate
requirements in the Commerce Business
Daily is one method that may be used to
promote the participation of such
concerns.

(6) Price or cost analyses shall be
performed consistent with the principles
of FAR Subpart 15.8 and Subpart 915.8
of this regulation.

(7) Allowable costs for cost
reimbursable subcontracts are to be
determined in accordance with the cost
principles of FAR Part 31, appropriate
for the type of organization to which the
subcontract is to be awarded, as'
supplemented by Part 931. Allowable
costs in the purchase or transfer from
contractor-affiliated sources shall be
determined in accordance with 970.7105
and 970.3102-15(b).

(8) The contractor's purchasing system
and methods shall establish a dollar
value above which the basis for each
non-competitive purchase must be
clearly documented and a dollar value
above which non-competitive purchases
must be supported by separate
justifications prepared by the requesting
organization, and approved at
appropriate levels in the contractor's
purchasing organization.

(9) The selection of the type of
contract to be used should be based on
consideration of the nature of the
supplies and services required and other
circumstances surrounding the purchase.
The cost-plus-percentage-of-cost method
of contracting shall not be used in any
event.

970.7104 Conditions of purchasing by
management and operating contractors.

This section and the entire subpart
provide the standard against which the
cognizant DOE contracting officer shall
evaluate the purchasing system and
methods of a management and operating
contractor. The following specific
provisions, some of which are
implementations of statute or applicable
Government or DOE policies, pertain to
purchasing by DOE management and
operating contractors. To the extent

these provisions allow for the exercise
of discretion by management and
operating contractors, the contracting
officer will use as the standard of
compliance the exercise of good
business judgment by the management
and operating contractor in pursuit of
carrying out the contractual mission.
Where compliance with this section
requires the use of clauses from the FAR
or DEAR, the contracting officer shall
assure that the purchasing system and
methods of the M&O contractor ensure
that the relationship between the
contractor and subcontractor is clearly
described and that references to the
Government and the contracting officer
are changed, as appropriate, to refer to
the contractor,

970.7104-1 Contingent fees.
The policies and requirements of FAR

Subpart 3.4 shall be applied to the
purchasing activities of management
and operating contractors. See 970.5203-
1 for the amendment to the clause at
FAR 52.203-5.

970.7104-2 Record retention
requirements.

The record retention requirements for
cost-reimbursement type subcontractors
to management and operating
contractorsshall be in accordance with
the clause at 970.5204-9.

970.7104-3 Acquisition of utility services.
Whenr authorized by DOE (subject to

appropriate delegation) to acquire utility
services, such acquisition shall be in
compliance with 970.0803.

970.7104-4 [Reserved]

970.7104-5 Leasing of motor vehicles.
Management and operating

contractors shall abide by the provisions
of FAR 8.11 and 908.11 in the leasing of
motor vehicles.

970.7104-6 Strategic and critical
materials.

Management and operating
contractors who use strategic and
critical materials shall fulfill their
requirements in accordance with 908.70.

970.7104-7 Purchases of special Items.
(a)' Purchase of the following items

shall be in accordance with the
provisions of the DEAR and FPMR, as
shown.

Item . citation

(1) Motor. vehicles ..............
(2) Aircraft ...........................................
(3) Office machines ............................
(4) Office furniture and: furnishings....
(5) Filing cabinets ...............................
(6) Security cabinets .........................

,908.7101
908.7102
908.7103908.7104

:908,7105
908.7106

Item Citation

(7) Alcohol ................................ .... 908,7107
(8) Helium .......................................... 908.7108
(9) Fuels and packaged petroleum 908.7109

products.
(10) Coal ............................................... 908.7110
(11) Arms and ammunition ................. 908.7111
(12) Relacement materials handling 908.71.12

equipment.
(13) Calibration services ..................... 9087113
(14) Wiretappinig and eavesdrop- 908.7114

ping equipment.
(15) Forms ........................................... 908.7115
(16) Electronic data processing 908.7116

tapes.
(17) Tabulating machine cards .......... 908,7117
(18) Rental of post office boxes ........ 908.7118
(19) Heavy water ............................ 908.7121(a)
(20) Precious metals ........................... 9087121(b)
(21) Lithium ........................................... 908.7121(c)
(22) Products and services of the FPMR 41 CFR

blind and other severely handi- 101-26.701
capped.

(23) Products made in Federal FPMR 41 CFR
penal and correctional institu- 101-26. 702
tions.

(b) The management and operating
contractor's purchasing system and
methods may provide for the acquisition
of items (3), (4), and (5) above from non-
Federal Supply Schedule sources in
those circumstances in which items of
the same or greater quality may be
purchased at a lesser price, or there is
otherwise an inability to meet a critical
program schedule.

970.7104-8 Purchasing alternative
determinations.

(a) Management and operating
contractors shall provide in their
purchasing systems and methods, using
FPMR 41 CFR 101-25.5 as a guide, for a
system t6 determine whether required
equipment should be purchased or
leased. The system based upon these
guidelines shall *establish appropriate
thresholds, for application (as approved
by the HCA) of lease-versus-purchase
determinations and shall be used in
making such determinations:

(i) At time of original acquisitionr
(ii) When lease renewals are being

considered, or
(iii) At other times as circumstances

warrant.
(b) The contracting officer shall assure

that the management and Operating
contractor provides in its purchasing
system and methods for a determination
of whether to purchase certain goods or
services or provide those goods- or
services within its own organization.
While cost may be a significant factorr
the determination may also consider
such things as. efficiency of performance,
scheduling, classificationand security,
control of production or performance,
and maintenance of management and
operating contractor capabilities..
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970.7104-9 Qualifications requirements.
(a) Management and operating

contractors are authorized to use
Qualified Bidders Lists (QBL), Qualified
Material Lists (QML) and Qualified
Products Lists (QPL), developed by
executive agencies pursuant to FAR
Subpart 9.2, for the purchase of goods or
services for which list(s) was developed.

(b) Heads of Contracting Activities
may authorize management and
operating contractors to develop QBLs,
QMLs, or QPLs for critical applications;
however, management and operating
contractors shall not unnecessarily
restrict potential suppliers from
qualification testing and inclusion
among qualified vendors. Management
and operating contractors shall provide
in their purchasing systems and methods
for periodic review of the items or
sources on these lists to assure the need
to continue the restrictions.

970.7104-10 Organizational conflicts of
Interest.

(a) Management and operating
contractors shall abide, by 909.5 in their
purchase of supplies and services as if
their subcontractors, including
consultants, at any tier were performing
the work as prime contractors to DOE.

(b) The cognizant contracting officer is
the individual authorized to determine
whether there exists, with regard to a
proposed subcontract, little or no
likelihood of an organizational conflict
of interest.

(c) In obtaining disclosure of relevant
interests in appropriate potential
subcontracts, management and
operating contractors may allow
proposers to submit their responses
directly to the cognizant contracting
officer.

970.7104-11 Cost of pricing date.
. (a) Management and operating
contractors are *required to:

(1) Obtain certified cost or pricing
date prior to the:

(i) Award of a negotiated subcontract
when the subcontract price is expected
to exceed $100,000; or

(ii) Modification of any subcontract
when the price adjustment is expected
to exceed $100,000, unless unrelated and
separately priced changes, for which
certified cost or pricing data would not
otherwise be required, are included.

(2) Incorporate appropriate contract
provisions that provide for the reduction
of a negotiated subcontract price by any
significant amount that the subcontract'
price was increased because of
submission of subcontractor defective
cost or pricing data, at any tier.

(b) The exemptions from certified cost
or pricing data identified by FAR 15.804-

3 shall also apply in implementing the
above cost or pricing data requirements.

(c) The clause at 970.5204-24 shall be
included in management and operating
contracts requiring the flowdown of the
provision contained therein to
subcontractors at all tiers as described
therein.
970.7104-12 Small business and small
disadvantaged business concerns.

(a) The policies and procedures in the
following FAR sections and subpart
shallbe applied to the purchasing.
activities of management and operating
contractors in their unilateral initiation
of small business set-asides: 19.301,
19.302, 19.502-2,19.502-3, 19.508(b),
19.508(c), 19.508(d), and Subpart 19.7.

(b) Protests received by management
and operating contractors regarding'.
small business status shall be referred
to the Small Business Administration
through the cognizant DOE contracting
officer. Inquiries as to whether a given
concern qualifies as a disadvantaged
business will be forwarded through the
cognizant DOE contracting officer to the
SBA for response.

(c) Purchases of $25,000 or less
awarded through small purchase
procedures shall be reserved exclusively
for small businesses where there is a
reasonable expectation that bids,
competitive as to price, quality and
delivery, will be obtained from two or
more responsible small business
concerns.

(d) Purchase by a management and
operating contractor of construction
estimated to cost $3 million or less,
including new construction,; and repair
and alteration of structures, shall be .
required to be set aside on a class basis
for small business concerns. When, in
the jidgment of the contractor, a
particular acquisition falling within
these dollar limits is determined to be
unsuitable for a small business set-
aside, notification shall be made to the
DOE contracting officer. Upon obtaining
the approval of the DOE contracting
officer, the contractor may proceed to
process the acquisition on an
unrestricted basis. For acquisition of
construction in excess of $3 million,
small business set-aside preferences
should be considered on a case-by-case.
basis.

(e) Management and operating
contractors may provide in their
purchasing systems and methods for the
setting aside of requirements for small
disadvantaged businesses, provided'-
there are sufficient such qualified
entities available to assure effective
competition, and provided that the cost
or price of the successful offer is found

by the M&O contractor to be fair and
reasonable.

(f) In pursuit of the objective of M&O
purchasing of a fair proportion of
supplies and services from the concerns
described at 970.7103(b)(5), 'the HCA
may authorize the use of innovative
means after approval by the
Procurement Executive and the DOE
Office of Small and Disadvantaged
Business Utilization.

(g) Management and operating "
contractors shall prepare quarterly
reports on utilization of small business,
small disadvantaged business, and.
women-owned small business in
accordance with the directions of the
DOE contracting officer.

970.7104-13 Labor surplus area concerns.
(a) Management and operating

contractors are authorized to
unilaterally initiate labor surplus area
(LSA) set-asides where there is a
reasonable.expectation that bids or
proposals will be obtained from a
sufficient number of responsible LSA
concerns so as to ensure that awards
will be made at fair and reasonable
prices. The priorities set forth in FAR
19.504 are to be utilized in determining
the type of set-aside to be employed.

(b) Protests received or questions
raised by contractors regarding LSA
status shall be handled in consultation
with the Department of Labor through
the DOE contracting officer.

(c) LSA set-aside purchases made by
management and operating contractors
shall be reported quarterly in a form
satisfactory to the DOE contracting
officer.

970.7104-14 Convict labc.
The provisions of FAR Subpart 22.2

shall apply to purchases by management
and operating contractors.

970.7104-15 Contract Work Hours and
Safety. Standards Act (other than
construction contracts).

The requirements of FAR Subpart 22.3
shall apply to purchases by management
and operating contractors to the same
extent and under the same conditions
such requirements apply to direct DOE
procurements.

970.7104-16 Labor standards for
contracts Involving construction.

The requirements of FAR Subpart 22.4
apply to subcontracts involving
construction awarded by DOE
management and operating contractors
to the same extent that they would if the
subcontract had been directly awarded
byDOE. Subpart 922.4 provides
guidance, including examples of work
situations, to assist in determining the

24235



Federal Register / Vol 53. No. 123 / Monday, June 27, 1988 / Rules and Regulations

applicability of these standards. The
Davis-Bacon Act is deemed to apply to
purchases by management and
operating contrators in accordance with
970.2273.

970.7104-17 Walsh-Healey Public
Contracts Act

The requirements of FAR Subpart 22.6
and this section shall apply to purchases
by management and operating
contractors to the same extent and
under the same conditions such
requirements apply to direct DOE
procurements.

970.7104-18 Equal employment
opportunity.

The equal employment opportunity
provisions of FAR Subpart 22.8 and
Subpart 922.8, of this chapter, including
E.O. 11246 and, 41 CFR Part 60, are
applicable to subcontracts awarded by
DOE management and operating
contractors.

970-7104-19 Service Contract Act.
(a) It is the policy of DOE that

subcontracts awarded by management
and operating contractors are subject to
the Service Contract Act to the same
extent and under the same conditions as
contracts awarded directly by DOE.

(b) Subcontracts awarded by
management and operating contractors
shall include the applicable clause in
FPR Temporary Regulation No. 76 or
successor FAR coverage with such
modifications as would otherwise be
appropriate had this clause been
included in the prime contract.

970.7104-20 Special disabled and Vietnam
Era veterans.

The provisions of FAR Subpart 22.13
shall apply to purchases by management
and operating contractors.

970.7104-21 Application of environmental
and occupational safety and health
programs.

Contracting officers shall assure that
management and operating contractors
address environmental and occupational
safety and health concerns in covered
purchases in accordance with 970.2303.
Management and operating contractors
shall include the clauses at 970.5204-2,
970.5204-26, 952.223-72, and 952.223-75
in appropriate subcontracts and provide
for flowdown to appropriate lower tier
subcontracts.

970.7104-22 Buy American.
(a) Management and operating

contractors are required, as reflected in
the'contract clauses prescribed at
970.7103-3 and 970.7103=-5, to comply
with the provisions of the Buy American
Act. The list at FAR 25.108(d) contains

excepted articles, materials, and
supplies which have been determined to
be unavailable in the United States in
sufficient and reasonably available
commercial quantities of a satisfactory
quality.

(b) Determination of nonavailability
under FAR 25.102 may be made by the
DOE contracting officer responsible for
the administration of the M&O contract.

(c) When the management and
operating contractor's purchasing
system and methods have been
approved after a review in accordance
with 970.7102(b), the Head of the
Contracting Activity may authorize the
contractor to make determinations of
nonavailability for individual items
under individual procurement actions.
Each authorization shall be in writing
and shall specify a dollar value limit for
the aggregate of domestically
unavailable items in individual
procurement actions. Authorizations-for
dollar value limits in excess of $25,000
require the prior concurrence of the
Procurement Executive. Each
authorization shall also specify the
effective date, the activity, the division
or facility authorized to make the
determination, the period of
effectiveness, and any special
conditions or requirements.

970.7104-23 Patents, data, and
copyrights.

Contracting officers shall assure that
management and operating contractors'
purchasing systems and methods
provide for distribution of patent and
data rights and copyrights in their
purchases in accordance with 970.27.
970.7104-24 Bonds and Insurance.

The contracting officer shall assure
that management and operating
contractors provide in their purchasing
systems and methods for obtaining
bonds (i.e. bid, performance and
payment bonds) from subcontractors as
provided in this subsection and in a
manner that will assure adequacy and
legal sufficiency of all types of bonds
and the acceptability of sureties in
accordance with this subsection to
protect the interests of the United
States. The contractor's purchasing
system and methods shall treat the
obtaining of insurance in accordance
with FAR Subpart 28.3 and DEAR
Subpart 928.3.

(a) Performance bonds.--(1)
Construction subcontracts. A
performance bond on Standard Form 25
(modified to name the M&O contractor
as well as the United States of America
as obligees) shall be required for all
-fixed price and unit-price construction"
subcontracts in excess of $25,000 and

subcontracts under cost-reimbursement
type subcontracts. The penal amounts
shall be determined as set forth in FAR
28.102(a).

(2) Other than construction
subcontracts. Situations which may
warrant the requiring of performance

'bonds in addition to those listed in FAR
28.103-2(a) are:

(i) Where doubt exists as to the
financial or technical ability of likely
suppliers.

(ii) Where the subcontractor's talent is
overly concentrated in a few key
personnel whose illness or departure
could seriously impair the
subcontractor's ability to perform the
proposed work.

(iii) Where other commitments of the
subcontractor might delay performance.

(iv) Where a delay in performance of
the proposed work might disrupt other
operations of the management and
operating contractor and. impair its
overall efficiency; or

(v) Where the item being
manufactured is a component for
another article and is required by a
particular date in order to avoid delay in
delivery of the end product.

(b): Payment bonds.-(1) Construction
subcontracts. A management and
operating contractor shall be required to
obtain from the subcontractor a
payment bond on Standard Form 25A,
modified to name the management and
operating contractor, as well as the
United States of America, as obligees
for all fixed price and unit-price
construction subcontracts in excess of
$25,000. The management and operating
contractor shall be required to include
such a requirement in, its cost-
reimbursement construction
subcontracts in excess of $25,000. The
penal amounts shall be determined as
set forth in FAR 28.102-2.

(2) Other than construction
subcontracts. The management and
operating contractor may make 6
determination that it is necessary on an
individual subcontract to require
payment bonds in connection with other
than, construction work. Whenever the
management and operating contractor
has reason to believe that work under a
proposed action might be delayed
because of concern over the credit
standing of a prospective subcontractor,
it should consider the advisability of
requiring a payment bond.

(c). Corporate co-sureties. More than
one corporate surety may be accepted
as surety upon recognizance, stipulation,
bond, or undertaking in connection with
either construction or other contracts,
provided that in no case will the liability
of any such, co-surety exceed the

n
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maximum penal sum in which the
corporate surety is qualified to any one
obligation. On bonds covering contracts
other than construction contracts, where
the amount of the bond is greater than
the limitation of the corporate surety,
the latter may reinsure with a
corporation on the acceptable list of
corporate sureties having the required
underwriting capacity. Reinsurance
agreements are not acceptable in
connection with construction contracts.
Corporate co-sureties need not obligate
themselves for the full amount of the
bond. Each corporate surety may, by
setting forth the limit of its liability in
the bond as a definite and specified
sum, limit such liability on the condition
that each co-surety bind itself "jointly
and severally" for the purpose of
allowing a joint action or actions against
any or all of them.

970.7104-25 Indemnification.
Contracting officers shall assure that

management and operating contractors
provide in their purchasing systems and
methods for the treatment of nuclear
hazards indemnification in subcontracts
in accordance with paragraphs (f) and
(g) of 970.2870. No subcontractor may be
otherwise indemnified except with the
prior-approval of the Procurement
Executive.

970.7104-26 Taxes.
(a) Contracting officers should assure

that tax matters are appropriately
treated in their review and approval of
management and operating contractors'
purchasing systems and methods and in
their review and approval of individual
subcontracts by the contractor.

(b) The purchasing system and
methods of a management and operating
contractor shall require:

(1) The inclusion of a clause similar to
that at 970.5204-23 in cost-type
subcontracts of any tier where the prime
contract or higher-tier subcontract(s) are
cost-type which clause will require the
subcontractor to take certain actions
with regard to nonpayment, payment,
protest, or other treatment of specific
taxes.

(2) The inclusion of an appropriate tax
clause in all fixed-price purchaser orders,
and subcontracts and should contain
provisions covering all tax matters
which may require special
consideration.

970.7104-27 Audit of subcontractors.
(a) Contracting officers shall assure

that management and operating
contractors provide in their purchasing
systems and methods for.

(1) periodic postaward audit of cost-
reimbursement subcontractors at all
tiers and

(2) Audits, where necessary, to
provide a valid basis for pre-award cost
or price analysis.
Responsibility for determining the costs
allowable under each cost-
reimbursement subcontract remains
with the management and operating
contractor or next higher-tier
subcontractor. Management and
operating contractors' purchasing
systems and methods shall provide, in
appropriate cases, for the timely
involvement of the management and

'operating contractor and the DOE
contracting officer in resolution of
questions of subcontract cost
allowability.

(b) Where audits of subcontracts of
any tier are required, arrangements may
be made to have the cognizant Federal
agency perform the audit of the
subcontract. These arrangements shall
be made administratively between DOE
and the other agency involved and shall
provide for the cognizant agency to
audit in an appropriate manner in light
of the magnitude and nature of the costs
of the subcontract. The contracting
officer shall assure that the audit results
properly reflect the application of the
applicable cost principles of the
subcontract (See 970.7103 (b)(7)).. In no
case, however, shall these arrangements
preclude determination by the DOE
contracting officer of the allowability or
unallowability of subcontractor costs
claimed for reimbursement by the
management and operating contractor.

970.1104-28 Construction and architect-
engineer (A-E) contracts.

(a) Scope. Contracting officers shall
assure that management and operating

'contractors provide in their purchasing
systems and methods for acquisition of
A-E services and construction in
conformance With this subsection. FAR
Part 36 and DEAR Part 936 shall be used
as guides.

(b) Independent estimates. A detailed,
independent estimate of costs shall be
prepared for all construction work to be
subcontracted under management and
operating contracts. The services of an
architect-engineer, the management and
operating contractor, another
management and operating contractor,
or a construction-contractor other than
the constructor may be used, as
appropriate, in the preparation of the
independent estimate.

(c) Specifications. Management and
operating contractors shall assure that
specifications for construction are
prepared in accordance with the DOE
publication entitled "General Design

Criteria Manual" (DOE Order 6430.1,
dated December 12, 1983, or successor
version) in preparing specifications for
construction work.

(d) Agieement for rental of
construction equipment. Management
and operating contractors shall provide
in their purchasing systems and methods
for the rental of construction equipment
from a third party in accordance with
the agreement outlined at 936.7102.
. (e) Guidelines for the award of
architect-engineer subcontracts. The
Brooks Act, Pub. L. 92-582, establishes
the policy and procedures necessary. to.
assure that selection of A-E contractors
by the Federal Government is based
solely upon the qualifications of
competing A-E firms. That Act does not,
directly govern the award of A-E
subcontracts by DOE management and
operating contractors. HCAs shall
assure that the purchasing systems and
methods of management and operating
contractors reflect the essence of the
Federal policy by providing for selection
of A-E subcontractors based primarily
upon proposers' qualifications, however,
this does not preclude the consideration
of other factors, including cost or price,
in the selection of A-E subcontractors,

(f) Prevention of conflict of interest-
[1) Limitations on architect-engineer!
construction services. Combinations of
subcontracts for architect-engineer and
construction services, which may result
in self-inspection of construction work,
tend to prevent a subcontractor from
rendering unbiased decisions, or create
difficulties in segregating costs between
subcontracts, and should be avoided.
Unless otherwise authorized by the
HCA. the following relationships shall
not be established within any
subcontract(s) awarded by a
management and operating contractor
involving the same firm or affiliated
companies:

(i) A subcontract or combination of
subcontracts for both architect-engineer
and construction services on the same
construction project. Should the HCA
authorize the M&O to award a
subcontract(s) to a firm or affiliates
under which it is to be responsible for
both design and construction servtces
Title III inspection services shall be
performed by another organization
approved by DOE.

(ii) Both a cost-reimbursement
subcontract and fixed-price subcontract
for different projects if any portion of
the work under either subcontract will
be performed concurrently in the same
general location. This restriction-applies
to subcontracts for construction
services, architect-engineer services, or
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construction and architect-engineer
services.

(iii) The provisions of paragraph
(f)(1)(i) of this section shall notpreclude
the award of a single subcontract for the
delivery of a discrete facility, e.g.,
"turnkey contract," so long as the
subcontractor assumes all liability for
defects in design and construction and
consequential damages. Such
subcontracts should provide for periodic
inspection of the construction of the
facility by the management and
operating contractor or DOE or both.

(2) Limitation on inspection. (i
Inspection services may be performed
by the architect-engineer responsible for
the design. Inspection services may not
be purchased from a fixed-price ,
construction subcontractor with respect
to its own work. Under cost-
reimbursement type subcontracts where
the construction subcontractor and
architect-engineer subcontractor are the
same, some degree of self-inspection
may be permitted, but shall not
constitute final inspection and
acceptance by the Government.

(ii) When one subcontractor is to
inspect the work of another, the
inspecting subcontractor will be given
written instructions by the M&O
contractor defining its responsibilities.
and stating that it is notauthorized to
modify the terms and conditions of the
subcontract, direct any additional work,
waive any requirements of the
subcontract, or settle any claims or
disputes. Copies of the instructions will
be given to the subcontractor who is to
be inspected, with a request to
acknowledge receipt on one copy and
return it to the M&O contractor. In this
manner, both subcontractors are on
notice as to the authority and limitations
on the authority of the inspecting
subcontractor.

970.7104-29 Quality assurance.
Contracting officers shall assure that

management and operating contractors
provide in their purchasing systems and
methods for inspection and acceptance
and the use of an appropriate clause.
Such provisions shall provide no less
protection for the Government than is
provided by the contract articles in
prime contracts.

970-7104-30 Termination.
(a) The termination clause included in

management and operating contracts
gives the Government the right to
terminate the contract for convenience
or default and provides that after receipt
of a termination notice the contractor
shall, to the extent requested by the
contracting officer, cancel existing
orders, subcontracts and commitments.

Also, management and operating
contractors may find it necessary to
terminate subcontracts either for default
or convenience in the course of
exercising responsibilities for program
or project performance under the
contract rather than as a, result of
termination of the prime contract.
Therefore, contracting officers shall
assure that the purchasing systems and
methods of management and operating
contractors provide for the inclusion of
an appropriate termination clause or
clauses in their subcontracts. The
termination clauses set forth at FAR
52.249-1 through 52.249-14 may be used
as guides in the development of
subcontract termination clauses.

(b) When subcontracts are terminated
as a result of the termination of all or a
portion of the prime contract,
contractors shall settle with
subcontractors in conformity with the
policies and principles relating to
settlement of prime contracts in FAR
Subparts 49.1, 49.2, and 49,3. When
subcontracts are terminated for reasons
other than termination of the prime
contract, the contractor shall settle such
subcontract terminations in general
conformity with the policies and
principles in FAR Subparts 49.1, 49.2,
and 49.3, and 49.4. In any event, each
such termination settlement shall be
documented, Those which require
approval by the Government pursuant to
prime contract requirements or
approved procedures must be supported
by accounting data and other
information as may be directed by the
DOE contracting officer. Also, the
settlement must be in conformity with
the provisions of the subcontract and
consistent with proviqions of the
management and operating contract.

970.7104-31 Authorization for
subcontractors' use of Government supply
sources.

With the approval of the DOE
contracting officer, management and
operating contractors may authorize
cost-reimbursement type subcontractors,
where all higher tier subcontractors are
cost-reimbursement types, to acquire
materials and services directly from
Government sources of supply in
accordance with the requirements of
970.51 or the consent of agencies
involved.

S970.7 104-32 Safeguarding classified
information.

Contracting officers shall assure that
management and operating contractors
provide in their purchasing systems and
methods for the inclusion in appropriate
subcontracts of clauses consistent with °

970.0404.

970.7104-33 Cost Accounting Standards.

The provisions of FAR Part 30 shall
apply to purchases by management and
operating contractors.

970.7104-34 Clean air and water.
The provisions of FAR Subpart 23.1

shall apply to purchases by management
and operating contractors.

970.7104-35 Air transportation by
U.S.- flag carriers.

The provisions of FAR Subpart 47.4
shall apply to purchases by management
and operating contractors.

970.7104-36 Acquisition of real property.
Management and operating

contractors shall contract for the lease
or purchase of real property in
accordance with 917.74.

970.7104-37 Management, acquisition,
and use of information resources.

Contracting officers shall assure that
management and operating contractors
provide in their purchasing systems and
methods, with regard to the purchase of
automatic data processing resources
and telecommunication facilities,
services, and equipment, for review and
approval of requirements in ways that
conform to the procedures contained in
applicable DOE orders (1360 series and
5300 series, respectively).

970.7104-38 Privacy Act.
Management and operating

contractors shall award and administer
applicable subcontracts in accordance
with FAR Subpart 24.1.

970.7104-39 Officials not to benefit
Mangement and operating contractors

shall abide by the provisions of FAR
Subpart 3.1 in the award of
subcontracts.

970.7104-40. Subcontractors reporting
systems.

Contracting officers shall assure that
management and operating contractors
provide in their purchasing systems and
methods for the flowdown of the cost
and schedule control system
requirement as provided at 970.5204-50.
In addition for subcontracts of lesser
.value, those purchasing systems and
methods shall provide for the receipt
from subcontractors of status,
manpower, and financial information
necessary to comply with DOE
requirements for financial and,
performance data for subcontracts at all
tiers.
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970.7104-41 Employment of the
handicapped.

The provisions of FAR Subpart 22.14
shall apply to purchases by management
and operating contractors.

970.7104-42 Unclassified controlled
nuclear Information.
I Contracting officers shall assure that

management and operating contractors
provide in their purchasing systems and
methods for treatment of unclassified
controlled nuclear information in
accordance with 10 CFR Part 1017.

970.7104-43 Government property.
Contracting officers shall assure that

management and operating contractors
provide in their purchasing systems and
methods for the identification,
inspection, maintenance, protection, and
disposition of Government property in
conformity with the policies and
principles in FAR 45, DEAR 945, the
Federal Property Management
Regulations, the DOE Property
Management Regulations, and their
contracts.

970.7104-44 Foreign travel.
Contracting officers shall assure that

management and operating contractors
provide in their purchasing systems and
methods for DOE approval consistent
with the clause at 952.247-70 of foreign
travel, under subcontracts.

970.7104-45 Anti-Kickback Enforcement
Act of 1986.

Contracting officers shall assure that
management and operating contractor
purchasing systems and methods
provide for compliance in
subcontracting with the FAR Subpart
3.502.

970.7104-46 Setoffr of assigned
subcontract proceeds.

Contracting officers shall assure that
the management and operating
contractors provide in their purchasing
systems and methods that in cases in
which they have allowed a
subcontractor to assign payments to a
financial institution, the assignment
shall treat any right of setoffin
accordance with 932.803.

970.710447r Additionalr fl owdown and
extension provisions.

In addition to the clauses and
provisions required to be included in
appropriate subcontracts awarded by
management and operating contractors,
there are certain clauses the provisions
of which require flowdown or ixtension-
-to subcontractors. These are:
Examination of Records by the

Comptroller General ..................... 970.5203-2

Accounts, Records, and
Inspection ..................................... 970.5204-9

Printing ................................................ 970.5204-19
Priorities, Allocations, and

Allotments ................................... 970.5204-33
970.7105 Purchasing from contractor-
affiliated sources.
(a) A management and operating

contractor may purchase from sources
affiliated with the contractor (any
division, subsidiary, or affiliate of the
contractor or its parent company) in the
same manner as from other sources,
provided:
(1) The management and operating

contractor's purchasing function is
independent of the proposed contractor-
affiliated source; •

(2) The same terms and conditions
would apply if the purchase were from a
third party-

(3) Award is made in accordance with
policies and procedures designed to
permit effective competition which have
been approved by the contracting officer
(See 970.7101(c)). (This requirement for
competition shall not preclude
acquisition of technical services from
contractor-affiliated entities where
those entities have a special expertise,
and the basis therefor is documented.);
and

(4) The award is legal'y enforceable
where the entities are separately
incorporated.

(b) Subcontracts for performance of
contract work itself (as distinguished
from the purchase of supplies and
services needed in connection with the
performance of work) require DOE
authorization and may involve an
adjustment of the contractor's fee, if
any. If the management and operating
contractor seeks authorization to have
some part of the contract work
performed by a contractor-affiliated
source, and that contractor's
performance of that work was a factor
in the negotiated fee, DOE approval
would normally require:

(1) That the contractor-affiliated
source perform such work without fee or
profit,. or

(2) An equitable downward
adjustment to the management and
operating contractor's fee, if any.

(c) Determination on cost of money
allowance as prescribed at FAR 31.205-
10 shall be treated as follows:
(1) When a purchase from a

contractor-affiliated source results from
competition and is in accord with
provisions and conditions of paragraphs
(a)(1) through (a)(4) of this section,, the
contractor-affiliated source may include
cost of money as an allowable element
of the costs of its goods or services
supplied to the contractor, provided:

(i) The purchase is based on cost as
set forth in 970.3102-15 and

(ii) The cost of money amount is
computed in accordance with FAR
31.205-10 and related procedures (see
970.30).
(2) When a purchase from a

contractor-affiliated source is made non-
competitively, Cost of money shall, not
be considered an allowable element of
the cost of the contractor-affiliated
source purchase.

970.7106. Procedures for handling
mistakes relating to management and
operating contractor purchases.

(a) HCAs shall assure that
management and operating contractors
include in their purchasing systems and
methods provision for correction of
mistakes fin bids and withdrawal of
offers.
(b) Such systems shall make provision

for correction of mistakes before award
only upon the offering by the bidder of
clear and convincing evidence of the
mistake and the bid intended. Those
systems shall distinguish situations in
which another bidder's lower bid may
be displaced' if the correction were to be
allowed.

(c) The systems shall deal with
mistakes after award and shall result in
rescission or reformation of the contract
only upon a clear and convincing
showing of mutual mistake.

(d) The systems shall allow
withdrawal of a bid if there is sufficient
evidence to establish a mistake but
otherwise does not meet the necessary
tests for correction, stated in paragraphs
(b) and (c) of this section.

(e) In all cases before aniy remedial
action is allowed, it shall be determined
that the mistake was made in good faith
and that the interests of the United
States are not prejudiced.
(f) Corrections of mistakes or other

remedial actions taken pursuant to this
section shall be documented by a
written statement setting forth the
circumstances and basis for such action
and shall be made a part of the
subcontract file.
970.7107 Protest of management and
operating contractor procurements.
(a) The General Accounting Office

(GAO) policies on protests.state that
GAO will consider subcontractlevel
protests when the subcontracts are "by"
or "for" the Government. The term "for'
has generally been defined by the GAO
as including acquisitions by
management and operating (M&O)
contractors.
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(b) The Department of Energy will
also consider protests of acquisitions of
M&O contractors. . :

(c) Upon receipt or notice of a protest
filed with the GAO, or with the
Departmentagainst an M&O contractor
acquisition, the cognizant DOE
contracting activity shall assure that the
M&O contractor is aware of such protest
and prepare or coordinate the
preparation bythe contractor of a report
for submittal to the GAO or the
Department official deciding the protest.
Such a report shall be prepared in
accordance with the applicable
procedures.in FAR Part 33 and Part 933
of the DEAR.

(d) Assistance shall be obtained from
the local DOE Counsel in the
preparation of the report and any
supplementary documents setting forth
the position of the contracting activity
relative to a protest.

(e) Upon receiving notice of a protest
to the Department involving an M&O
procurement action prior to award, the
contracting activity shall direct that'
award not be made prior to resolution of
such protest unless an HCA request to
make award, concurred in by counsel,
using the criteria of 933.103(a), and
endorsed by the program'secretarial
officer, is approved by the Procurement
Executive. If notice of a protest is filed
with the DOE contracting officer within
10 days after award, the contracting
activity shall contact the Business
Clearance Division, Headquarters; for
guidance as to continuation of
performance or issuance of a stop work
order. '

(f) Since the bid protest provisions of
the Competition in Contracting Act of
-1984 (Pub. L. 98-369) (CICA] only apply
to acquisitions by Federal executive
agencies, the CICA "stay" provisionst
(sections 3553 (c) and (d) of Pub. L. 98-
369 and cost recovery provisions
(section 3554(c); Pub. L. 98-369) do not
apply to protestslodged with the GAO
that involve M&O contractor
acquisitions. Nevertheless, upon
receiving.notice of a protest to the GAO
involving an M&O acquisition whether
prior to or after award, the contracting
activity shall immediately contact the,
Business Clearance Division,.
Headquarters, for guidance on
suspending award or suspending
performance.

(g) The General Services Board of
Contract Appeals hears subcontract
level protests involving the purchase of
Automatic Data Processing Equipment
(ADPE), as defined at 40 U.S.C.
759(a)(2)(A), only in cases in which the-
prime contractor is acting as a
purchasing. agent for the Government.
Should a protest be lodged against an

M&O's purchase of ADPE, upon
receiving notice of the protest, the
cognizant DOE contracting officer shall.
promptly notify local counsel and the
Office of the Assistant General Counsel
for Procurement and Finance,
Headquarters (AFCPF). The
Department's position on such
subcontract level protests shall be
coordinated with the AGCPF. The
contracting officer, promptly after
receipt of a protest, and the decision(s)
of the GSBCA, shall also furnish a copy
thereof with related pertinent
correspondence to the Business
Clearance Division, Headquarters.

970.7108 Review and approval.
(a) Heads of Contracting Activities

shall establish thresholds by
subcontract type and dollar level for the
review and approval of proposed
subcontracting actions by each
management and operating contractor
under their cognizance. Such thresholds
may not exceed the authoritydelegated
to the Head of the Contracting Activity
by the Procurement Executive. In
establishing these review and approval
thresholds, the Heads of Contracting
Activities should consider such factors
as the following:

(1) The nature of work to be
performed under the management and
operating contract;

(2). The size, experience,, ability,
reliability, and organization of the
management and operating contractor's
purchasing function;

(3) The internal controls procedures,
and organizational stature of ther'
management and operating contractor's
purchasing function; and

(4) Policies with respect to such
reviews and approvals established by
the Procurement Executive.

(b) Prior approval shall-be required for
the subcontracting of any work a
contractor is obligated to perform under
a contract entered into under section 41,
entitled Production of Special Nuclear
Material, of the Atomic Energy.Act of
1954, as amended.

(c) Heads of Contracting Activities
shall take such action as may be
required to insure compliance with the
procedure for purchasing from
contractor-affiliated sources or the
purchase of specific items, or classes of
items, which by the terms of the contract
may require DOE approval.

(d) The Heads of Contracting
Activities may raise or lower the review
and approval thresholds established
pursuant to paragraph (a] of this section

* at. any~time. Such' action may be
considered upon the periodic review of
the contractor's purchasing system, but
in any case those adjusted thresholdsr

may not exceed the approval authority
'delegated to the Head of theContracting
Activity by the Procurement Executive.

(e) Department of Energy approvals of
specific proposed purchases pursuant to
this subpart shall communicate that
such approval does not relieve the'
management and operating contractor of
any obligation under its prime contract
with DOE; is given without prejudice to
any rights or claims of the Government
thereunder: creates no obligation on the
'part of the Government to the
subcontractor, and is not a
predetermination of the allowability of
costs to be incurred under the
subcontract.

"[f) Contracting officers shall assure
that management and operating
contractors establish and maintain
subcontract files which contain those
documents essential to present an,
accurate and adequate record of all
purchasing transactions.

(g) Contracting officers shall assure
that management and operating
contractors document purchases in
writing, setting forth the information and
data used in determining that the
purchases are in the best interest of the
Government. The scope and detail of
this documentation shall be consistent
with the nature, dollar value, and
complexity of the purchase.

(h) Heads of Contracting Activities
will assure that the contracting activity
establishes and maintains files of the'
documents associated with the review
and approval of subcontract actions
subject to DOE review and approval.
Those files shall include, among other.
necessary documentation, an appraisal
of the proposed action by the .
contracting activity and a copy of the
approving or disapproving document
forwarded to the management and .
operating contractor containing a listing
of any deficiencies, a listing of any
required corrective actions, any
suggestions, or other relevant comments.

970.7109 Advance notification.
(a) Pursuant to section 304(b) of the

Federal Property and Administrative
Service Act of 1949, as amended (41
U.S.C. 254(b)) contracting officers shall
assure that the written description of the
management and operating contractor's
purchasing system and methods
provides for advance notice to the DOE
contracting officer of the proposed
award of the following specified types of
subcontracts, except as stated in
paragraph (b) of this section:

(1) Cost reimbursement-type
subcontracts-of any award value; and

(2) 'Fixed price-type subcontracts
which exceed $25,000; and

24240.
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(3] Purchases from contractor-
affiliated sources over a value
established by the HCA.

(b) Pursuant to section 602(d)13 of the
Act (40 U.S.C. 474(13)) referred to in
paragraph (a) of this section, the
advance notification requirement for the
types of purchases listed in paragraphs
(a) (1) and (2) of.this section shall not
apply to subcontracts relating to
functions derived from the Atomic
Energy Commission.

(c) The advance notice shall contain,
aq a minimum, a description of work,
estimated cost, type of contract or
reimbursement provisions, and extent of
competition, or justification for a
noncompetitive purchase procurement.
The contracting officer may at any time

request additional information that must,
be furnished promptly and prior to
award of the subcontract.

970.7110. Nuclear material transfers,
(a) Management and operating

contractors, in preparing contracts or
other agreements in which monetary
payments or credits depend on the
quantity and quality of nuclear material,
shall be required to dssure that each
such contract or agreement contains a:

( (1) Description of the material to be
transferred;

(2) Provision specifying the method by
which the quantities are to be measured
and reported;

(3) Provision specifying the
procedures to be used in resolving any

differences arising as a result of such
measurements;

(4] Provision for the use of an
independent third -party as an urnpife td
settle unresplved differences in the
* analytical 'amples; and-

,(5) Provision specifying in detail
which party'shall bear the costs of
resolving a difference and What
constitutes such costs.
(4) The provisions providing for

resolution 'of mcasurement differences
must be such that • resolution, is always
accomplished, while at the.sametirhe
minimizing any advantage bnO party
may have over.the other.

[FR Doc. 88-14219 Filed 6-24 .88; 8:45 amffi
'BILLING CODE 6460-0-4*
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DEPARTMENT OF EDUCATION

34 CFR Parts 350 and 357

National Institute on Disability and
Rehabilitation Research

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the National
Institute on Disability and
Rehabilitation Research (NIDRR). The
regulations are needed to modify the
Institute's current Field-Initiated
Research Projects program to meet the
need for investigator-initiated projects
in development and dissemination of
new rehabilitation techniques and
devices, and to correct problems that the
Institute has observed in the evaluation
of applications for field-initiated
projects. These regulations define the
purpose and activities of the program,
and specify criteria for selecting
applicants to receive awards.
EFFECTIVE DATE: These regulations take
effect either 45 days after publication in
the Federal Register or later if the
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.
FOR FURTHER INFORMATION CONTACT:
Betty Jo Berland, National Institute on
Disability and Rehabilitation Research,
Department of Education, 400 Maryland
Avenue SW., Switzer Building, Room
3070, Washington, DC 20202; deaf or
hearing impaired individuals may call
(202) 732-1198 for TTY services.
SUPPLEMENTARY INFORMATION: On
March 12,1984, the Secretary published
regulations establishing the Field-.
Initiated Research Projects Program
(FIR). The Secretary now amends those
regulations to revise and improve that
program by: Defining the scope of the
program to include certain types of
projects for information dissemination
and for the development of devices and
techniques, as well as research;
clarifying the types of projects that can
be funded in each of the three
categories--research and
demonstrations, development, and
dissemination; and establishing new
selection criteria for the evaluation of
applications received in the program.

In the past, the Institute limited the
investigator-initiated program to strictly
research and demonstration projects.
NIDRR received many applications for
activities that were research-related, but
involved development or dissemination,
that were difficult to evaluate under the

existing criteria. On the basis of that
experience, the Secretary determined
that the program should have a broader
scope and clearer purpose to
accommodate other types of activities
authorized under the Institute and

* necessary to carry out its mission.
Previously, NIDRR used the same

selection criteria for FIR and certain
other grant competition programs,
including various types of Centers.
These criteria proved confusing to the
peer reviewers and contributed to less
than optimum feedback to the
applicants. The Secretary is therefore
adopting a set of simplified criteria
specifically for this program. The new
evaluation criteria reflect differences
among the three types of projects-
research and demonstrations,
development, and dissemination-that
may be conducted under this program.

The new selection criteria are:
Importance of the problem to be
addressed; effectiveness of the design of
the project in addressing the problem;
staffing of the project; and project
management and evaluation. The
selection criteria remove any reference
to Institute funding priorities (a
reference that was confusing to
potential applicants since the Institute
does not establish annual priorities in
this program) and eliminate the need for
reviewers to determine which criteria
are relevant to a given application. The
new criteria place greater emphasis on
the quality of the project design, and
take into account factors that are
relevant to evaluating projects for
activ'ities other than research. Other
aspects of the reviiew and evaluation
procedure remain unchanged.

Analysis of Comments and Changes
NIDRR received comments on the

proposed regulations from seven
respondents. The comments were
generally favorable, with a few
suggestions for changes in the
regulations.

Comment: One commenter stated a
concern that the expansion of the
program. to include development and
innovative dissemination projects would
dilute the level of funding support
available for research, and'urged that
additional funds beallocated to the
program to accommodate the broader
scope.

Discussion: The level of funding
support for this program is determined
each year based on the amount of
discretionary funds available'to the
agency and the extent of need for
NIDRR-directed research in priority
areas. NIDRR does not anticipate that
the expanded scope will dilute
significantly the funds available for

research. Rather, the new statement of
purpose is expected to clarify the types
of eligible projects and provide suitable
criteria for evaluating them.

Changes: None.
Comment: Several commenters stated

that the grant evaluation system affords
too much discretion to the Secretary in
making awards, diminishing the
importance of the scores in the final
funding decision.

Discussion: Peer review scores and
agency funding recommendations in all
programs are advisory to the Secretary,
who has the responsibility for making
the final decisions on awards. In
establishing an investigator-initiated
program, the Secretary was mindful of a
need to assure that the resulting
program would include abalanced
research portfolio that would
complement, andnot duplicate, NIDRR's
directed research agenda. Therefore, the
Secretary must exercise discretion in
selecting from among those applications
recommended for funding in this
program.

Chaonges: None.
Comment: Several commenters

suggested that the new evaluation
criteria requiring evaluation and
operations plans are not really
applicable to research projects, or at
least are not relevant to the same extent
as to development and dissemination
projects. They urged that the scoring
system be revised to reflect this.

Discussion: The Secretary believes
that it is important to evaluate research
projects in terms of accomplishment of
planned activities (e.g., obtaining
appropriate subject sample as planned;
delivery of complete treatment
interventions in a uniform manner as
planned]. Similarly, the Secretary
believes that there must be some
management plan for research projects
that would indicate how staffing,
supervision, recordkeeping, and
achievement of interim goals would be
monitored and accomplished. Also, the
Secretary points out that these elements
are only part of'the fourth criterion, and
that a score is assigned on the overall
criterion. The Secretary has, however,
modified the elements of that criterion
to indicate that the evaluation plan and
the plan of operations should be judged
according to their appropriatenessto the
type of project that is being proposed.

Changes: The regulations in § 357.32
have been modified slightly to
emphasize that the evaluation and
operation plans should be assessed in
terms of their appropriateness to the
type of project that is proposed.
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Executive Order 12291

These proposed regulations have been
reviewed in accordance with Executive
Order 12291. They are not classified as I
major because they do not meet the
criteria for major regulations specified
in the order.

Assessment of Educational Impact

In the notice of proposed rulemaking,
the Secretary requested comments on
whether the proposed regulations would
require transmission of information that
is being gathered by or is available from
any other agency or authority in the
United States. Based on the response to
the proposed rules and on its own
review, the Department has determined
that the regulations in this document do -
not require transmission of information
that is being gathered by or is available
from any other agency or authority of
the United States.

List of Subjects

34 CFR Part 350

Administrative practice and
procedure, Education, Educational
research, Grant programs-education.
Handicapped.

34 CFR Part 357

Education, Educational research,
Grant programs-education,
Handicapped, Manpower training
programs, Vocational rehabilitation.-

Dated: June 7, 1988.
(Catalog of Federal Domestic Assistance
Number 84.133G, National Institute on
Disability and Rehabilitation Research)
William J. Bennett,
Secretary of Education.

The Secretary amends Title 34 of the
Code of Federal Regulations by
amending Parts 350 and 357 as follows:

PART 350--DISABILITY AND
REHABILITATION RESEARCH:
GENERAL PROVISIONS

1. The authority citation for Part 350
continues to read as follows: "

Authority: 29 U.S.C. 760-762, unless
otherwise noted.

2. Section 350.1 is amended by
revising paragraph (b)(7) to read as
follows:

§ 350.1 Disability and rehabilitation
research.

(b) The Secretary awards financial
assistance through nine types of
programs.
* * * *

(7) Field-initiated projects (34 CFR
Part 357).

3. Section 350.30 is amended by
revising the heading and the second
sentence to read as follows:

§ 350.30 What Is the peer review process
for these programs?

*** Peer review panels review

applications on the basis of the
applicable selection criteria in 34 CFR
350.34, 352.31, 353.31, 357.32, 358.32, or
359.31. "
(Authority: Sec. 202(e); 29 U.S.C. 761a(e))

4. Section ,350.33 is amended by
revising the heading and paragraph' (a)
to read as follows:

§ 350.33 How does the Secretary evaluate
an application under 34 CFR Parts 351,354,
or 355?

(a) The Secretary evaluates an
application under 34 CFR Part 351, 354,
or 355 on the basis of the selection
criteria in § 350.34.

5. Section 350.34 is amended by
revising the heading and paragraph
(a)(1) to read as follows:

§ 350.34 'What selection criteria does the
Secretary use in reviewing applications
under Parts 351, 354, or 355?

(a) Potential Impact of Outcomes:
Importance of Program (Weight 3.0). The
Secretary reviews each application to
determine to what degree-

(1) The proposed activity relates to
the announced priority;

PART 357-DISABILITY AND
REHABILITATION RESEARCH: FIELD-
INITIATED PROJECTS

6.'The authority citation for Part 357
continues to read as follows:

Authority: 29 U.S.C. 760-762, unless
otherwise ijoted.

7. The title of Part 357 is revised to
read as set forth above.

8. Section 357.1 is revised to read as
follows:

§ 357.1 What Is the field-Initiated projects
program?.

This program is designed-
(a) To encourage eligible parties to

originate valuable ideas for research
and demonstration, development, or
knowledge dissemination projects to
.further the purposes of the Institute; and

(b) To support research and
demonstration, development, or
knowledge dissemination projects as
described in § 357.10, that address
important activities not supported by
Institute-funded research or that

complement that research in a promising
way.
(Authority: Secs. 200(1): 202(i)(1); 204; 29
U.S.C. 760(1), 781(a)(1), 762)

9. Section 357.120 is revised to read as
follows:

§ 357.10 What types of projects are
authorized under this program?

The 'following types of projects may
be funded under this program:

(a) Research and demonstration
projects, including-

(1) Scientific investigations into the
nature of disability and its prevalence
and distribution;

(2) Methods of analyzing disability;
(3)'Techniques and devices for

habilitation, rehabilitation, and
restoration of physical, emotional,
cognitive, communicative, vocational,
and social functioning;

(4) Analyses of social, economic,
industrial, geographic, and demographic
factors affecting disability and
rehabilitation;

(5) Studies of architectural,
administrative, employment, and
transportation barriers and other
problems encountered by individuals
with disabilities in their daily lives; and

(6) General scientific and
technological inquiries to develop
methods and devices to enable persons
with disabilities to live with maximum
independence, and other comparable
research and demonstration activities.

(b) Knowledge dissemination projects
related to the dissemination and
utilization of new knowledge in
disability and rehabilitation, including-

(1) Studies of the most effective means
to disseminate new knowledge to
disabled consumers and service
providers;

(2) Controlled demonstrations of
selected techniques to encourage the
utilization of new knowledge; and

(3) Studies to develop and test new.
curricula to train service providers in
specific clinical or service skills or in the
management of services.

(c) Development projects to-
(1) Design and develop new devices or

techniques to assist individuals with
disabilities to engage in activities of
daily living;

(2) Fabricate prototype devices;
(3) Evaluate prototypes and other

important but untested devices in
clinical and daily living settings;

(4) Develop standards for assistive
devices; and

(5) Develop techniques to promote the
manufacture, evaluation, and
distribution of new devices.
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(Authority: Sacs. 202(e) and 202(i)(1); 28
U.S.C. 761a(e) and 761a(i)(1))

10. Section 357.32 is revised to read as
follows:

§ 357.32 How does the Secretary evaluate
an application under this program?

(a) Importance of the problem. (20
points) The Secretary reviews each.
application to determine the extent to
which-

(1) The proposed project addresses a
problem that is significant to persons
with disabilities or to those who provide
services to them; and

(2) The proposed project is likely to
produce new and useful knowledge,
techniques, or devices that will develop
or disseminate solutions to problems
confronting persons with disabilities.

(b) Design of the project. (45 points)
(1) The Secretary reviews each

application for a research and
demonstration project to determine the
extent to which-

(i) The review of the literature is
appropriate and indicates familiarity
with the relevant current research;

(ii) The research hypotheses are
theoretically sound and based on
current knowledge;

(iii) The sample populations are
adequate and appropriately selected;

(iv) The data collection instruments
and methods are appropriate and likely
to be successful;

(v) The data analysis measures are
appropriate; and

(vi) The application discusses the
anticipated research results and
demonstrates how those results would
satisfy the original hypotheses.

(2) The Secretary reviews each
application for a knowledge
dissemination project to determine the
extent to which-

(i) The need for the information has
been demonstrated;

(ii) The target populations are
appropriately specified;

(iii) The dissemination methods are
appropriate to the target populations;

(iv) The materials for dissemination
are prepared in media accessible to the
target population;,

(v) There are adequate means of
documenting and evaluating the
effectiveness of the dissemination
activity.

(3) The Secretary reviews each
application for a development project to
determine the extent to which-

(i) The proposed project will use the
most effective and appropriate
technology available in developing the
new device or technique;

(ii) The proposed development is
based on a sound conceptual model that
demonstrates an awareness of the state-
of-the-art in technology;

(iii) Devices or techniques will be
developed and tested in an appropriate
environment;

(iv) The applicant considers the cost-
effectiveness and usefulness of the

- device or technique to be developed for
persons with disabilities; and '

(v) The applicant discusses the
potential for commercial or private
manufacture, marketing, and
distribution of the product.

(c) Personnel. (20 points) The
Secretary reviews each'application to
determine the extent to which-

(1) The key personnel have adequate
training and experience in the required
disciplines to conduct the proposed
activities;

(2) The allotment of staff time is
adequate to accomplish the proposed
activities; and

(3) The applicant ensures that
personnel are selected for employment
without regard to race, color, national
origin, gender, age, or handicapping
condition.

(d) Management and Evaluation. (15
points) The Secretary reviews each
application to determine the extent to
vich-
(1) The resources of the applicant-are

adequate,appropriate, and accessible to
individuals with disabilities;

(2) The proposed budget is adequate
and appropriate for the activities to be
carried out;,

(3) There is a plan, appropriate to the
type of field-initiated project, to
evaluate the effectiveness of the project
in accomplishing its goals and .
objectives;

(4) The applicant provides a plan of
operations, appropriate to the type of
field-initiated project, indicating that it
will achieve the project objectives in a
timely and effective manner; and

(5) Appropriate collaboration with
other agencies is assured.
(Authority: Secs. 202(e) and 202(i)(1); 29
U.S.C. 761a(e) and 761a(i)(1))
(Approved by the Office of Management and
Budget under Control Number 1820-0027)

11. Section 357.33 is amended by
revising paragraphs (b)(1) and (b)(2),
and removing paragraph (b)(3) to read
as follows:

§ 357.33 What are the priorities for
funding under this program?
(b) * * *

(1) The proposed project represents a
unique opportunity to advance
rehabilitation knowledge to improve the
lives of individuals with disabilities.

(2) The proposed project complements
research already planned or funded by
the Institute through annual priorities
published in the Federal Register or
addresses that research in a new and
promising way.

(3) [RemovedJ.

[FR Doc. 88-14450 Filed 6-23-88; 10:14 a.m.]
BILLING CODE 4000-01-M
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577 .... .......... 21474

58 ....... ............................ 22660 1010 ........ 20137,23167 Proposed Rules:
564 .................................... 21838 150 ............... 2341 1308 ............................21450 11.. ..... 22026-611 ................... ................... 20637

612.............. 20637 .210 .............. 21670 31 ..........................21770
23..........261 22 CFR , ' ,

618 ..... ; .........20637, 20647 230 .............. 238..... 94 C ........ 23608620 ....................... .......... 2067 239 .............................. ...... 23258 94 ........ ;... ..... ... ......... ...... 23608 29 FR .
620......................... 20637 .20.....17,234•OF

240 ........................ 21670,23645 136 .................. ................... 23186 452.: ........................... ...:.23233
701 ..................................... 22656 249 .................................... 21670 Proposed Rules: • ..505 .................. 23540, 24171704 ..................................... 20122 270 .... ........ ........... 21670, 23258 9b ........... ....: ........ *... ........ 23656 " ' 1926 ................................... 22612 .
13 CFR . 274 ............ ........... 2 21670,23258 20 .......................35.................21854 .2676 .................................22298

121.... ................21547 18CFR Proposed Rules:
12 s . . . . .123 CFR 70 ........................ 22680
Proposed Ru. 85 ..................................... 22139 650 .............. 21637, 1910.................. 20960, 21694
121- ................................. 20857 250 ............................... 22139
124 ....................................21482 271 .......... ..... 21415 24 CFR 30 CFR
125 ..................................... 22015 284........ ......... 20835, 22139 8 ................................... 20216 7....................... 23486.
14 CFR 375 ................................... 21992 .28.......... ..... ..... 24000 18................................. ;.,23486.'

381 ......... 21992,24057 35 .......... .. 20790 250 .............. 23758
39 ............. 20101,20825-20830, Proposed Rules: 105 ..... ....... ........ 24184 701 ........... ........... ............ 21764

21411,21412,21628, 4 ................ 21824 115 .................. 23757, 24184 800 ....................2176421630,21809,22647,216
23219,23754,23755 16 ...........................21824 200 .............. 20790 816 .............................21764

71 ............ 20102,20414,20832, 101 ......................... 24096 201 ............... ..... 19897 817 ................... 21764
20833,21396,21811, .141 ..................................... 21853 203 ................................... 19897 904 ........................ 19903,21450
22137,23219-23221, 260 .............. 21853 234 .................................... 19897 925 ..... ........................ 22475

23603-23606 292 .............. 24099 510 ................................... 20790 934 .................................... 22478
73 ..... .............23221,23222 357 .............. 21853 570 .................. 20790 946 .................. 22479
91 ............. 20103,21986,23356 420 .............. 22501 840 .............. 23898 Proposed Rules:
95 ...... ... : ........ 20264,23222 841 ................................. 23898 . Ch.I ............... ... .......... 23286
97 .......... 21811,23227 19 CFR 882 .............. 20790 7 ...................... 23506
99 ............................. ....... 21989 101.... ...... ......................... 24059 885 ........................... 19899' 20 ............. 8..6 ..................... 23286
135.... .........20264, 21986 132 ...... .................. 19896 886 .................... ..... .. 20790- 25 ...............235.................... M 06
Proposed Rules: 134 .............. 20836 941..... ....................20790 75. .......... :22502,23286
Ch.I .......... 20124,22331 Proposed Rules: 965..: ................... 20790 77 ..... *-................... 23286
21 ............................. 20860 134 .............. 20869 968.; ... .......... 20790 . 701 ............... 23522,
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736 .................... , 24101 37 CFR 442 ........................ 20448, 22850 15 ................................. 20654

740 .............. 24101 1 ..................... 23728 483 ..... ........ ............... 20448 581 ................... .....23776
750 .............. 24101 52372$ 48 ................23728 4.822850
772 .............. I...................... 23532 11Propose.. Ru......P popo dduRul :. 47 CFR785............2356 Propsed.Rue...Pr.ose..2508,.2513.2............... 23765
785 ..................................... 23526 10 .......................... ;.. ......... 20871 405 ........... 22335,22506,22513 '2 . r

815 ..................................... ... 203471 411 .................... 22335 73 .......... 19912,19913,20624-
827 ..................................... 23526 201........... ....20 47 412.................................... 22028 20626,21645,21646,
90622 ................23660 2 0 ............ 21817 217A2 9495,22496,

9 21494 38 CR 398,23632-

9 17 ...................... ... . .. .. . 2 R32 8 7 2 3 6 3 4917~~~ ~~ ....................-2 7 ..................................... .......... 21453

918.....: .............. 20338 3 .1.......... .. ...... .................... 21822
931 ..................................... 23415 12.2
935 ..................................... 22503 13 ............... 489 ........................ 22335,22513 PiopOsedRule
936 ..................................... 19934 Proposed Rules: 1001 .................................. 22513 1 ............... 20146, 22356, 23132
942 .....................................22 ... 20653. 1003..... ....... 22513 25 ............... 20146

35 2 19 ........................... 003..............6 25......... .......................... i2 146

944 ...................................... 20338 39 CFR 43 CFR 65............................... 22356

20...............24068.57..............22................... 2235:31 CFR 20 .................. :.................... 24068 1571" ........................ .......... 22326- 68 ............... * ....................... 22035

111 ........................... ... .... 3000 21820 3000 ................................... 22814 69 ..................................... 22356
565 ......... 20562320 3001 ........................... I ...... 23107 3100 ......................... 22814 73 ............. 19964-19966, 20658,

Proposed Rules: Proposed Rules: 3110 .............. 228 20659,22035,22036,
23289 ..................................... 23775 3120.................................. 22814 22544-22548,23135,

3001 .............................. :...23776 3130 ................................... 22814 23422-23428,23672
32 CFR 3160 .............. 22814 74 ..................... 21861

72 .............. 22648 40 CFR 3180 .............. 22814. ............. ........... 23132
114 .. ... 20843 52 ............ 20321, 21638, 22486, 3200 .............. 22814 48 CFR
144 ..... ..........23759 23237,23623-23628,23850 3280 ................................... 22814
266 ....... ..... .............. 24066 60 ....................... 22172,23390 4100 ..................... ...... 22325 204 ...... : ................ 20626,22426

285 ...... 19905 147 .............. 21450 5150 ................... 22326 205 ........................ 20626, 22426

286 ............ 22649 180........... 19907, 20322, 21451, Pulic Land Order.s: I I 206 ........................ 20626, 22426
391 ..... 22649 21452,22299,23390-23394, 6679 ..............20846 209.................... 20631
Proposed Rules: 24069 6680.............. 22488 219...................... 20626, 22426
199......... 20576-20592 232 .............. 20764 6681 ........ " .............. 22489 226......... 20626, 22426
701 ............... 22027 ................. ............... 20764 6682 .............. 22489 227..................... 20632,22609

250. ............. 23546 6683 ........................... 22326 235......... 20626, 22426

33 CFR 261 ......... .... 20103, 21639 6684 .................. ....... 22327 252 .... 20626, 20631,.20632,271 .......... ...... 20845 22426,22609................... 24 23Proposed Rules: 23291 519 ..................... 21823.... ... ......... 2 3............................... 23396 4 ............................... 232 970... ....... 21646,24224'
33 ...................................... 2010 ,2 63 6684:... ...................... ....39 ' 1 • ............... 2 2 .. 5 -;........ 2.....,20641,20....

100 .... 19906,20319,21815, 37 .......... 1 ............. 20......1.4.3..3M8 PrPtoposeduRes

21997,21998,22484- 37.......218 426.. :.................. 21857 *,~sdRls22486,22651,23233 76....... ........ 2164124206 3830 ................ 2320 5 ..: ............. 1 .........6..... 22105
117 .... 2 260 303 ... 2309 " ..... ............... ............2320 970 ...................... 21862

110........2031,206;7.2300.385 ................. 20. 20320, 23621 796. ........ 21641, 22300 386b..............23720 252 ......A26 . . ...Pr s........19966
160.......... .2484- .................21814300- 4 .............. .................. .. 24106
165 ... 21815, 23622 Proposed Rules: 44 CFR 810..... ......... 24106
Proposed Rules: 52. 20347, 23416, 23418 61................................ 23729 .. . ............. .24106
100 .............. 2680 60................................ 20139 816 ................... ......... 24106
110 ........................ 20339, 20652 80 ............... 21500 22172-22176,22654,23762 828...... ........ 2416
117......... 22506,24102 81. 20139,20722,23127 65...... .... 2248922491 852 .................................... 16
126 ......................... .22118 82 ................... 20718 67 .. ................. : ....... 870.............. 24106

151 .. 2184 83 ................................21500 proposed Rules:
154 .............. 22118 180.... 20872, 23420, 23421 67 .................... ...21705,22527 2
155 .............. 2211 ............228 ...................... 19934 1 .................................... 23121
156 ..................................... 22118 261 ......... 20140,20350, 22334, 45 CFR 30....................................19914

158. ............. 23384. 23661 022..............21642 566 ......... .......... 20119

58............... .......... 38 26-............ ...... 0 3 7 ..... :... ........ 3 6

162 ..........................2039 ............. 27 303................... 21642 5....... ........ 26
165 ...................... ..20339, 20653 265.................... I ................ 20738 67 ................................... 2356810 ................. 239............8..... 2410
173 ..................................... 21856 270 .......................20738, 23342 1336 ............. 23978 1002... .......... 23398
174 ......... 21856 300 ......... ... 23978,23988 .. 801............. .23239 1035 ..... 203

372...... ........ 23128 Proposed Rule 1071.................... 2340.
34 CFR 471.......... ........................21774 670 .............. 19964 1072 .............. 23400

600 ......... I .......... -....... 21500 707 .............. 22534 1104 .............. 20853
350 ......... 23350 24244 7............... 19945 1115............ ..... 20853
357 ..................................... 24244 46 CFR Proposed Rules
360 ..................................... 223350 41 CFR . . 20738 303 .............. ........ 212 7...... ......... 23778
562 .............. .............21400 101-38 ...........21821 15 ............... 21822 382......... ............ 22268
Proposed Rules: . 105-53 ............ 23760 69 .................................... 20619 383 .............. 20147

361 .................................... 24175 Proposed Rule: 77............... 20623 391.. ........................ 20147
365 .................................... 24175 10 ............0.4..1...... ...... 19946 96 ............................. .. 20 23 0392. ........... ....... ........ 20147
642 ............... 23724 195.............. 20623 571.. ............ 20659, 23673
670 ................................... 42 CFR 249.............. 23112 604.................20660, 23340

400 .............. 21762 550.................... 23632 1002 ...... .... .... 19969
405 .....................................2250 50.............. 23632

1258........................30 3. ....... : .............. 9920448 5861115 ......... :...............20847 50 CFR
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253 ; .................. 20323, 22609
301 ..................................... 20327
650 ..................................... 23634
652 ................................... 20854
658, ........... ... 21999
661 ........... 20119, 22000, 22655
663 ........................ 20634, 22001
672 .......... 19921, 21649, 22327,

23401,23402
675 ........... 21454, 22328, 23402
Proposed Rules:
Ch. VI ................................. 20661
17 ............... 23674
20 ...................................... :20874
600 ..................................... 21863
601 ............... 21863
604 .............. 21863
605 ..................................... 21863
625 .............. 23292
642 ..................................... 22036
644 .............. 21501
661 ..................................... 19971
663 .............. 22366

LIST OF PUBLIC LAWS
Last List June 22, 1988
This is a continuing list of
public bills from the current
session of Congress which
have become Federal laws. It
may be used in conjunction
with "P LU S" (Public Laws
Update Service) on 523-6641.
The text of laws in not
published in the Federal
Register but may be ordered
in individual pamphlet form
(referred to as "slip laws")
from the Superintendent of
Documents, U.S. Government
Printing Office, Washington,
DC 20402 (phone 202-275-
3030).
H.J. Res, 423/Pub. L 100-
341
To designate the third week In
June 1988 as "National Dairy
Goat Awareness Week."
(June 22. 1988; 102 Stat. 623;
1 page) 'Price: $1.00
S. 1539/Pub. L 100-342
Rail Safety Improvement Act
of .1988. (June 22, 1988; 102
Stat. 624; 16 pages) Price:
$1.00
S.J. Re. 249/Pub. L 100-
343

'Designating June 14, 1988, as
"Baltic Freedom Day." (June
22, 1988; 102 Stat. 640; 1
page) Price: $1.00
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CFR CHECKLIST

This checklist, prepared by the Office of the Federal Register, Is
published weekly. It is arranged in the order of CFR titles, prices, and
revision dates.
An asterisk (*) precedes each entry that has been issued since last,
week and which is now available for sale at the Government Printing..
Office. ~
New units issued during the week are announced on the back cover of,
the daily. Federal Register as they become available..
A checklist of current CFR volumes comprising a completeCFR set,
also appears in the latest issue of the LSA (Lst of CFR Sections
Affected), which is revised monthly.
The annual rate for subscription toall revised volumes is$595.00.
domestic, $148.75 additional for foreign mailing.
Order from Superintendent of Documents, Government Printing Office,
Washington, DC 20402. Charge orders (VISA, MasterCard, or. GPO ,
Deposit Account) may be telephoned to the GPO order. desk at (202)
783-3238 from 8:00 a.m. to 4:00 p.mr.eastern time, Monday-Friday
(except holidays).
Title Price Revision Date,
1, 2 (2 Reserved) $10.00 .Jan. 1,1988•
3 (1987 Conpilation and Parts 100 and 101) 11.00, .. Ja. 1988
4 - 14.00.. Jan 1, 1988
5 Parts:
1-699 .... ....... r14.00 - Jan. 1, 1988-
700-1199 .......................... 15.00 Jan. 1- 1988
1200-Erid, 6 (6 Reserved) ................. . 11.00 Jan, 1,, 1988
7 Parts:
0-26 ............................. 15.00. Jan. 1; 1988
27-45' ................................ 11.00. km. 1 1988.
46-51 ........ 6 .......... ................................................ ;. 16.00
52 ... ...................................... 23.00
53-209 .................................... .......... ........ 18.00
210-299 .................................................................... 22.00300-39. .......... .......... .:.................................. .......... 11.00
400-699 .......... :................. ........ ............... * ......... 17,00700-899... .......................... . ..........1100
400-6 ...... ................. ...1700
900-999 ................................. 26.0....... ..................... 26:00
1000-1059 .... .................................. -1. 0-
1060-1119 ............. ............ :.2 ....... 0...........0....... .1200
120-199 .... ................................... 11.00

1500-1899 .............. -1.1....:........ . 9.50
1r90 .1939 .................................................... 11.00

1940-1949 .... ...................... '21.00
1950-1999 .......................... 18.00
2000-End .......... ....................................................... 650
8 11.00
9 Parts:
1-199 . ............................. 19.00,
200-End .................................................................... .17.00.
10 Parts: .
0-50 ...................................... 18.0..................0......;... 18.00
51-199 ............................................... .. ............... 14.00
200-399 ............................ 3... ............ _M00400-499 ...... ........ .. :....................... ............ .. .......... "13 .0(M

500-End .......................... ...................... ...... 200
11 10.00

12 Parts:,
1-199 ............................. 11.00
200-219............................................................. 10.00

.220-299.: ...................................... 14.00
300-499................................ . ......... I.... 13.00

0-599 ............. : ...... : ..................................... " 18.00
600 En ............................. I .................................. 12 00
13 20.00

Jan. 1, 1988.
Jan. 1, 1988
Jan. 1; 1988.
Jan. ,1, 1988.
Jan. 1,-1988
'Jan. 1, 1988
Jan. 1* 1988
.Jan, 1, 1988
Jan. 1, 1988.
Jan. 1, 1988"

'Jan. 1, 1988.
Jan; 1; 1988-
Jan. 1, 1988
J=. .1, 1988
Jan. 1, 1988
Jan. 1, 1988
Jan.71, 1988..
Jan. 1, 1988.

Jan. 1,-1988.
Jaa.1, 1988.

Jan. 1,1988
• Jan. , 1988
2Jan- , I7 .
Jan.-io 1988

.. Jan. '1, 1988 +

* July 1,19G8

Jan. 1, 1988
Jan. 1, 1988.
Jan. 1, 1988.
Jan. 1, 1988
Jan. 1, 1988
Jan. 1, 1988
Jan. 1, 1988

vo ran:1-59 ............................. 21.00 Jan. 1, 1988

60-139 ............................ 19.00 Jan. 1, 1988

140-199 .............
200-11"99........

Price Revision Date'

................................ 9.50
.......................... 20.00-

. . ...... .: ......... . '12.00
15 Partsi : "- • "•

0.99. .... ............. ...............
300-99 ... * ..
4..-End............ .......
16 Parts:
150-9 ........ ...,.............................. ............
51000 .-End ....... .......*...... ....................................

1, 9 .. ... ........... : .......... .. L....... :..7... -.;717 Parts:
1-199........................................
260-;239... * .................
240-End ................ .................... .................
18 Parts"
1-149 ....... ..................150-279:,.:,................. .... ,.-:;;..-.....:150-29 ......... ........................... ......................... ...
2W399. ..

400-end ..... :.....;..:'....:.. ..... ..
I ::.. .................. ........................... ....... :.........

l9Paifts
40.99.................. ...........
200-End ..................................... ......
20 Part,&-
1-99 ......... . ..................
400-499 ............................................... '.................

500-End .. ... .... .... . , .: ',, ....

...59 .... ....... ...... .................. ....... ......... .....

21 Parts:
.99.............. ......... 1 ........ * .......

100-1699 .......... ;. .......... ...........

2300-99............ .......... .. .. ..... .... . ....... ... :.... ,

.. .... ... .... .200-299 .................; ..................

.-2 99 ........... ........... ..................... ... ...... .......
500-599....
600-799 ................ .................*.......... ,-
11300-End ....... ... ...............

22 Parts:
1-299 ............. *,,-....................
300--End ....r............................. .I..I..

* I

23,
24 Parts:

I-5! ........ ......... q ....... ; ................. .........................
200-499..........; ............. ..................................
500-699.......... ................
700-1699 ................. 1 .......... r ....................... ..........
1700-n .... ................... ! .... ...
25
26 Parts: ... " . .,...

.§..1.0-1.60................... 13.00
11 1.61,-1.169 ...................... ....22.00
§5 1.170-1.300.. * ......... ; ........... ; ............................. 17.00
§'§ 1.301-1.400...................... ;.......... ............. 14.00
§ 1.1-1.40 ................ .........0.......0

.*'§§- 1.51.1. 1000............:;.. ... .;.. 28.00
• §5 1.1001-1.1400 ..2..:. :.;: ..................... 16:00ii I.1401 nd....... 1.1..... ............ 2000
2-29 ........ .......... .... .............2000
30-39....... ...... ....... ............... 13.00

.40-49.. ................ . 13.00
5299. ............. .............. . 10.00
"300499 .......... ................... 15.004o0-9i.............................. .. .. ....................:.... 13.00

500-.99...... * . ... .............. 80
600-End....: ... ............ ...... ........ 6.00
27 Parts:

.9 .............. I.. ............................. .210
200-4 nd ............... ....... 1..................... ............. .1300
28 23.00

Jan. 1, 1988
Jan. 1; 1988

-jan.'1, 1988

100 Jan. 1, 1988
'20.00 Jan. 1, 1988
14.00 Jan. 1, 1980

12.00 Jan. 1, 1988
13.00 Jan. 1, 1988
19.00" "Ja. 1 4988.

14.00 ',Apr. 1, 1988
14.00 Apr. 1, 1987-
19.00' Apr. 1, 1987

-15'00 Apr' 1, 1987 ,
14.00 Apr. :1, 1987
13.00 Apr. 1, 1987
8.50 Apr. 1,1987

27.00,
5.50

12.00.
23.00
24.00

Apr. 1, 1987
Apr. 1; 1988

Apr. 1, 1988
Apr. 1, 1987
Apr. 1, 1987

12.00 ,Apr..1,1988
14.00 Apr. 1, 1988
16,00- Ar. 1, 1988.
500 " 'Apr. 1',19884

2600- Ai 1, 1988
21.00 Apr. 1, 1987 .

7.50- Apr.-I, 1988 -

16+;00C - Apr; 1, 1988
6;00- -.. Apr.1, 1988-

19.00 Apr. 1, 1987
,13.00 -,Apr. 1,1987
16.00 Apr. 1, 1987

•14.00 Apr. 1, 1987
26.00 ..... Apr. 1, 1987
9.00 Apr 1, 1987

18.00 .. Apr..), 1987
12.00 . Apr., 1, 1987.
24.00 Apr. .1,. 1988

Apr. 1, 1988.
Apr. I, 1987
Apr. 1, 1987
Apr. 1, 1988
Apr. 1,+1987
Apr.. , 1987
Apr. 1, 1988
Apr. 1, 1988
Apr. 1, 1987
Apr. 1., 1987

..Apr. 1, 1987
Apr, 1. 1987
Apr. 1 1988
Apr . 1, 1988,
Apr. 1, 1988.,

SApr,1. 11980
Apr. 1, 1988

Apr. 11, 1987
Apr, 1, 1987
July 1, 1987

mm ..............

1 - .AIpl U ............. ................ .

+
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Title

29 Parts:
0-99 ..................................... ................................
100-499 ............................................................
500-899 ............................................... " ............
900-1899 .......................................... ......................
1900-1910 ...... ..................................................
1911-1925 ...............................................................
1926 ....... ..........................................................
1927-End ............................. .............................

30 Parts:
0-199 ...........................................................
200-69. ..........9111111 ...... ..........................
700-End ....................................................................

31 Parts:
0-199 ...........................
200-End ....................................................................

32 Parts:.
1-39, Vol. I ...............................................................
1-39, Vol, 1 ..............................................................
1-39, Vol. III .............................................................
1-189 ...........................
190-399 ...................................................................
400-629 .......... ................................
630-699. ............................... I
700-799 .............................................................
800.-End....................................................... .

33 Parts:
1-199 ..................... .............. .................
2004-En ................................. ............................

34 Parts:
1-299 ..............................................................
300-399 ..................................................................
400-End ............................. i.................
35

36 Parts:
1-199 ...........................
200-End .................................
37

38 Parts:
0-17 ........ .................
18-End ........................... ......... . ........................

39
40 Parts:
1-51 ............................ ................................
52 .............................. ; .......................................
53-60 ..................................
61-.80..................................
81-99 ................................................................
100-149 ...................................................................
i1-:9 18................................
190-399 ...................................................................
400-424 ............................ ................................
425-699 .......................... % .......................................
700-End ....................................................................

41 Chapters:
1, 1-1 to 1-10 ..........................................................
1, 1-11 to Appendix, 2 (2 Reserved) ..........................
3-6 ................ ..................... . .............. . .....
7 ...................................... ...........................
8 ....................... ........... I....
9 .... ........................... ................................. .....
10-17 ............. ................................. ;.
18, Vol. I, Ports 1-5 ...................................................
18, Vol. II, Parts 6-19 ..............................................
18, Vol. fi, Ports 20-52 ..... ................................
19-100 ...............................................................
1-100 ................................................................
101 ..... ........ ...... ...............
102-200 ........................ ...........
201-End .............................................................

Price RevIsion Date

16.00
7.00

24.00
10.00

28.00
6.50

10.00
23.00

July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987

20.00 July 1, 1987
8.50 July 1, 1987

18.00 July 1, 1987

12.00 July 1. 1987

Title
42 Parts:
1-60 ...................... ...........
61-399 ....................................................
400-429 ...................................................................
430-End ..........................
43 Parts:
1000-3999 .............................................................
1000-3"9d ...................... .................... .......................
4000-fnd .....................................
44
45 Parts:
1-199 .......................................................................
20499 ...................................................................
500-199 ...... ...........................
1200-End ..................................................................

16.00 July 1, 1987 46 Parts:
1-40; .............. ,............... ..............
41.-69....o..... ....... o....o.. *... ..... .....15.00 July 1, 1984 704-9 .......................................................................

19.00 4 July 1, 1984 90-139 .....................................................................
18.00 4 July 1, 1984 140-155 ..............................................................
20.00 July 1, 1987 156-165 ............................................................
23.00 July 1, 1987 166-199 ............................................................
23.00 July 1, 1987. 166-19. ................................ .................................
21.00 July 1, 1987 200-499 ...................................................................
13.00 ' July 1, 1986 500End............... ...............
15.00 July 1, 1987 47 Parts:
16.00 July 1, 1987 0-19 ................... .......................

20-39 .......... .................... .......................
27.00 July 1, 1987 40-69 ......... ; .....................................................
19.00 July 1, 1987 70-79 ...................................

art -A.

20.00 July 1, 1987
11.00 July 1, 1987
23.00 July 1, 1987
9.00 July 1, 1987

12.00 July 1, 1987
19.00 July 1, 1987
13,00 July 1, 1987

21.00 July 1, 1987
16.00 July 1, 1987
13.00 July 1, 1987

21.00
26.00
24.00
12.00
25.00
23.00
18.00
29.00
22.00
21.00
27.00

13.00.
13.00
14.00
6.00
4.50

13.00
9.50

13.00
13.00
13.00
13.00
10.00
23.00
11.00
8.50

July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July 1, 1987
July ), 1987
July 1, 1987
July 1, 1987

6 July 1, 1984
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